Filed on:  30.03.2021

BEFORE THE NATIONAL GREEN TRIBUNAL,
SOUTHERN ZONAL BENCH, CHENNAI
Original Application No. 76/2021

K.G. Anilkumar ....Applicant
Vs.
The State Environment Impact Assessment
Authority (SEIAA) Kerala & Others. ....Respondents

REPLY STATEMENT FILED BY RESPONDENT NO. 3 IN THE ABOVE
ORIGINAL APPLICATION

JOB!I JOSE KONDODY (J-493) (K-666/96)
Counsel for Respondent No. 3



K.G. Anilkumar

BEFORE THE NATIONAL GREEN TRIBUNAL,
SOUTHERN ZONAL BENCH, CHENNAI
Original Application No. 76/2021

\s.

The State Environment iImpact Assessment

Authority (SEIAA) Kerala & Others.

INDEX

....Applicant

....Respondents

Sl. No.

| Particulars

Page No.

Vakkalath

| -2

Reply Statement

2~ 13

Annexure R3(a)- A true copy of the order dated
22.09.2016 issued by the 1% respondent to the 3"
respondent

- 15

Annexure R3(b):- A true copy of the Full Bench Judgment
reported in 2019(3) KLT 987(FB) (Tomy Thomas v. State
of Kerala) decided on 30.08.2019

16 -4

Annexure R3(c):- A true copy of the common judgment
dated 04.10.2019 passed by the learned Single Judge of
the Hon’ble High Court of Kerala in W.P(C) No.
15505/2016, WP(C) No. 31684/2016 and W.P(C) No.
25529/2019

43- 5%

Annexure R3(d):- The true copy of the judgment dated

08.01.2020 passed by the Division Bench of the Hon'ble
High Court of Kerala in W.A. No. 2566/2019

58 - 63

| Annexure R3(e):- A true copy of the judgment dated

27.05.2020 passed by the Learned Single Judge of the
Hon'ble High Court of Kerala in W.P(C) No. 5897/2020

£2-53

Annexure R3(f}:- A true copy of the letter dated
30.06.2020 issued by the 1% respondent to the 3"
respondent

8§¢-65

Annexure R3(qg):- A true copy of the common judgment
dated 22.10.2020 passed by the Division Bench of the
Hon’ble High Court of Kerala in W.A No. 1392/2020 and
1393/2020

§6 -~ los

10

| Annexure R3(h):- A true copy of the order dated

29.09.2020 passed by this Hon'ble Forum in Appeal No.
87/2017

tab-109

11

Annexure R3(i)- A true copy of the statement dated
24.03.2021 prepared by Mrs. Selin Joseph for producing

o - 14

before this Hon’ble Forum
éw/'\/



12

Annexure R3(j):- A True copy of the report dated
04.10.2016 filed by the Village Officer, Erattupetta before
the Additional District Magistrate, Kottayam

n¥ - rzr}!

Dated this the 29" day of March, 2021

Jobi Jﬁse/Kondody

Advocate



At
BEFORE THE HONOURABLE NATIONAL GREEN TRIBUNAL, ;
SOUTHERN ZONAL BENCH, CHENNAI

WM S

SHUTI) SANIOADY

dWVLS NS

p
°

AOEY

0.A No: 76 OF 2021 S @

~ g

Q&

K G, ANIKUMEE cvrveeeveeasansesnesscesmsssssenssnsssesessassssasassases Applicant © 2

Vs,

The State Environment Impact Assessment
Authority (SEIAA) Kerala & Others  .oovenrsecenensenseneens Respondents

|, the 3™ respondent Tomy Thomas, aged 54 years, S/o. Thomas, Pulickal House,
Kalathukadavu (PO), Erattupetta, Kottayam District-686 579, Kerala Stae

in the above petition do hereby appoint and retain M/s JOBI JOSE KONDODY (J-493)
(KI666/99)

Advocates of the High Court of Kerala to appear for melus in the above appeal/ petition and to

conduct and prosecute (or defend) the same and all proceedings that may be taken in respect of
any application connected with the same or any decree or order passed therein including all
applications for return of documents and applications for review in appeals under Section 5 of the
High Court Act and in applications for leave to appeal to the Supreme Court and to draw any.
monies payable to me in the said Appeal/ Petition.

Dated this the 23t day of ~ March 2021
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BEFORE THE NATIONAL GREEN TRIBUNAL,

SOUTHERN ZONAL BENCH, CHENNAI
Original Application No. 76/2021

K.G. Anilkumar ....Applicant

Vs.

The State Environment Impact Assessment

Authority (SEIAA) Kerala & Others. _ ....Respondents

REPLY STATEMENT FILED BY THE 3™ RESPONDENT IN THE ABOVE

L

ORIGINAL APPLICATION

Tomy Thomas, aged 54 years, Slo. Thomas, Pulickal House,

Kalathukadavu (PO), Erattupetta, Kottayam District-686 579, Kerala, do hereby

solemnly affirm and state as follows.

1.

| am the 3™ respondent in the above original application. | know the
facts of the case and as such | am duly competent to swear this
affidavit. ‘

All the averments contained in the onginal application and the
grounds stated therein save those that which are specifically admitted

hereunder are denied.

At the outset, it is humbly submitted that the applicant herein had
approached this Hon'’ble Forum with unclean hands and by
suppressing material facts in order to play fraud upon this Hon'ble
Tribunal and to obtain illegal orders when he failed to secure
favourable orders from the Hon’ble High Court of Kerala in several of
the Writ Petitions filed by him before the Hon'ble High Court of Kerala.
On that sole ground the above original application which is filed by the

applicant suppressing material facts has to be dismissed with



b

compensatory costs to me. Further it is humbly submitted that the
Original Applicant herein is residing more than 4 kilometers away
from my quarry on the back side of the quarry. Even if areal distance
is taken he resides at a distance of more than 1.5 kilometers from my
quarry. So also it is submitted that the face of my quarry is not to the
side of the residence of the original applicant herein and therefore he

is not at all in any way aggrieved by the functioning of my quarry.

The averments contained in paragraph 2 of the original application
are absolutely false and hence denied. Annexure A1 Environmental
Clearance granted to be was never revoked by the 1% respondent on
22 09.2016 whereas based on an illegal report issued by the local
police sub inspector to the 1% respondent, upon the influence of my
business rival, the 1 respondent without ascertaining the correctness
of the report of the Sub Inspector of Police, Erattupetta and the
complaint of the applicant herein stating that the conditions in
Annexure A1 is not being complied with while carrying out quarrying
operation directed to stop the operation of the quarry. A true copy of
the order dated 22.09.2016 issued by the 1% respondent to the 3
respondent is produced herewith and may be marked as Annexure
R3(a). The said stop memo was issued immediately when | started
forming road leading to my quarry and within 20 days of such
operation based on Annexure A1 and on the strength of the quarrying
lease granted to me by the Geologist, Kottayam. Even though the
applicant was having a copy of the same, he cleverly did not produce
the same before this Hon'ble Forum in the above Original Application
with malicious intentions. | had challenge Annexure R3 (a) before the
Hon'ble High Court of Kerala in W.P.{c) No. 31684/2016.

Even though | was granted with Annexure A1 Environmental
Clearance as early as on 04.03.2016, the concerned Grama
Panchayat under whose territorial limits, | proposed to start my quarry
did not grand me a trade license under the provisions of the Kerala

Panchayat Raj Act, 1994 and Rules thereunder, | approached the

g
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Hon'ble High Court of Kerala by filing W.P.(c) No. 15505/2016 on the
ground that once the technically competent authority issues
environmental clearance after conducting all studies, the panchayat
do not have any authority to deny trade license to an entrepreneur
raising environmental issues. The learned Single Judge of the
Hon'ble High Court of Kerala though originally granted an Interim
Order later referred the issue to a Division Bench on the ground that
different views in the grant of license was taken by the Division Bench
of the Hon'ble High Court of Kerala even after the applicant obtained
Environmental Clearance. The Division Bench thereafter referred the
issue to a Full Bench of the Hon'ble High Court of Kerala to decide
the issue since there were contrary findings with respect to grant of
license in the light of Environmental Clearance. Since W.P.(c) No.
31684/2016 also pertains to the same quarry, the Learned Single
Judge referred the said case also along with W.P.(c) No. 15505/2016 -
to the Division Bench later on referred to the Full Bench. The
applicant herein was also heard by the Learned Single Judge, the
Division Bench and the Full Bench when the matter was considered
by the Single Judge, the Division Bench and the Full Bench. During
the course of hearing by the Full Bench, the Panchayat Raj Act, 1994
got amended by the Government, and the Panchayat was mandated
to issue license if other technically competent statutory authorities
issue permission to operate the unit. The Division Bench decision
relied on by me before the Learned Single Judge, the Division Bench
and the Full Bench was hold good by the Full Bench and answered
the reference accordingly and send back the Writ Petitions to the
Learned Single Judge for consideration in the light of the Full Bench
judgment in the matter. A true copy of the Full Bench Judgment
reported in 2019(3) KLT 987(FB) (Tomy Thomas v. State of Kerala)
decided on 30.08.2019 is produced herewith and may be marked as
Annexure R3(b).

Thereafter the Learned Single Judge in the light of Annexure R3(b)
judgment considered W.P.(c) No. 15505/2016, W.P(c) No.
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31684/2016 and W.P(c) No. 25529/2019, the one filed by applicant
herein together and pass the common order that the petitioner
therein, the 3™ respondent herein, if files fresh application for trade
license, the application should be considered in accordance with law
and independently, taking into account the amended provisions of law
and the principles of law laid down by the Full Bench in Annexure
R3(b) Judgment within 2 months form the date of receipt of the copy

of judgment.

W.P.(c) No. 31684/2016 and W.P.(c) No. 25529/2019 were disposed
of with direction to the 1% respondent herein to finalize the
proceedings pertaining to Exhibit P11 Stop Memo dated 22.09.2016
(Annexure R3(a) herein) after providing an opportunity of hearing to
the applicant herein, myself and all other stake holders including
Center for Earth Science Studies (CESS), the report drawn by the
said organization in respect of the area in which the quarry is situated,
the plans prepared under the Disaster Management Act and all other
inputs available and produced by myself, the interested persons, and
attain finality at the earliest, at any rate within three months from the
date of receipt of a copy of the judgment. A true copy of the common
judgment dated 04.10.2019 passed by the learned Single Judge of
the Hon’ble High Court of Kerala in W.P(c) No. 15505/2016, WP(c)
No. 31684/2016 and W.P(c) No. 25529/2019 is produced herewith

and may be marked as Annexure R3(c).

The original applicant herein upon receipt of Annexure R3(c)
judgment understood that the 1% respondent will conduct enquiry as
stipulated by the Hon’ble High Court of Kerala and certainly will find
that Annexure R3(a) was issued illegally and also that there is every
probability of myself starting the unit, preferred a Writ Appeal against
Annexure R3(c) judgment before the Division Bench of the Hon'ble
High Court of Kerala on altogether different ground  that
Environmental Clearances are granted by the 1% respondent in
violation of the dictum laid down by the Hon'ble Apex Court in Deepak

2
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Kumar's case and accordingly all Environmental Clearances granted
by the 1% respondent is bad in law including Annexure A1
Environmental Clearance granted to me by the 1% respondent and
therefore | be restricted from enjoying the benefit of Annexure A1.
The Division Bench of the Hon'ble High Court of Kerala dismissed
Writ Appeal No. 256672019 filed by the Original Applicant herein
against Annexure R3(c) judgment reserving the right of the appellant
therein to challenge the validity of the amendment brought out by the
Ministry of Environment, Forest and Climate Change to EIA
Notification, 2006. The true copy of the judgment dated 08.01.2020
passed by the Division Bench of the Hon’ble High Court of Kerala in
W.A. No. 2566/2019 is produced herewith and may be marked as

Annexure R3(d).

Even after Annexure R3(c) judgment, the concerned Grama
Panchayat who was a party to all the proceedings on the files of the
Hon’ble High Court of Kerala, failed to grant trade license to my
quarry. Therefore, | approached Hon'ble High Court of Kerala by
filing W.P(c) No. 5887/2020. The Panchayat appeared the said Writ
Petition and took a contention that Annexure R3 (a) Stop Memo
issued by the 1% respondent has no so far recalled and that was the
reason why the Panchayat not issued the trade license. The 1%
respondent herein appeared before the Hon’ble High Court of Kerala
in W.P(c) No. 5897/2020 and submitted that incompliance of
Annexure R3(c) Common Judgment, all the parties concerned
including myself, the District Geologist, the Panchayat Authorities
have already been afforded reasonable opportunity of being heard in
the prior sittings of the committee of the 1! respondent herein and on
account of the present lockdown issues, the meeting of the competent
committee of the 1* respondent is scheduled to be held on 2™ 3™ and
4" of June 2020 in which the decision as the complaints of the
objectors which led to the temporary issuance of stop memo will be
rendered by the competent authority of the 1% respondent herein

without much delay. The Panchayat was directed to issue trade

el
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license in case the 1% respondent herein vacates Annexure R3 (a)
stop memo. A true copy of the judgment dated 27.05.2020 passed by
the Learned Single Judge of the Hon'ble High Court of Kerala in
W.P(C) No. 589772020 is produced herewith and may be marked as

Annexure R3 (e).

Subsegquently the 1st respondent intimated me to carry out the impact
assessment on all the buildings and constructed structures within the
radius of 500 meters and the impact due to proposed blasting, air
quality and noise level of the impact zone due to blasting and
transportation and social aspects including employment, income and
involuntary land acquisition. The study should cover an area of three
kilometer radius of proposed mining spot. A detailed land use and
land cover map of an area covering 500 meters radius of the
proposed mining spot also to be submitted. The above study report
was directed to be submitted at the earliest for processing the
application for vacating Annexure R3 (a) stop memo. A true copy of
the letter dated 30.06.2020 issued by the 1 respondent to the 3"

respondent is produced herewith and may be marked as Annexure

R3 (f).

Annexure R3(f) was challenged by myself in W.P(C) No. 14072/2020
before the Hon'ble High Court of Kerala which led to Annexure A2
judgment. The main challenge on Annexure R3 (f) was that the
studies proposed to be conducted therein can be done only if
Annexure R3 (a) is vacated and permitted to operate my quarry. It
was in such circumstances the Hon'ble High Court of Kerala after
hearing the 1% respondent herein as well, vacated Annexure R3 (a)
and temporarily permitted myself to function the quarry to comply with
the studies contemplated in Annexure R3(f). | was temporarily
permitted functioning of my quarry until final orders are passed in the
matter as directed in Annexure A2 judgment as well as Annexure
R3(c) common judgment passed by the Learned Single Judge of the

Hon'ble High Court of Kerala.
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Aggrieved by Annexure A2 judgment, the original applicant herein
obtained leave from the Division bench of the Hon’ble High Court of
Kerala and preferred W.A No. 1392/2020 before the Division Bench.
The Panchayat also came up with another W.A. 1393/2020 against
Annexure A2 Judgement. The Division Bench passed a common
Judgment in W.A No. 13582/2020 and 1393/2020 declaring that the
permission granted for temporary functioning is with the object of
enabling the SEIAA, the 1% respondent herein to evaluate and take a
decision in respect of Environmental Clearance (Annexure R3(a)) in
accordance with law. A true copy of the common judgment dated
22.10.2020 passed by the Division Bench of the Hon'ble High Court
of Kerala in W.A No. 1392/2020 and 13983/2020 is produced herewith
and may be marked as Annexure R3 (g). Annexure A3 produced by
the original applicant is also referred to in Annexure R3 (g) judgment.

In this connection it is also humbly submitted that another resident
residing nearby planted by my rival quarry operator had challenged
Annexure A1 Environmental Clearance before this Hon'ble Forum in
Appeal No. 87/2017. In the said appeal | produced the judgment
passed by the Hon’ble High Court of Kerala in the matter. This
Hon'ble Forum found that since entire issue has now left open to be
decided by the SEIAA afresh, in view of the directions given by the
Hon'’ble High Court of Kerala nothing survives in the appeal. A true
copy of the order dated 29.09.2020 passed by this Hon'ble Forum in
Appeal No. 87/2017 is produced herewith and may be marked as

Annexure R3(h).

Even though the original applicant herein is a party to majority of the
proceedings on the files of the Hon'ble High Court of Kerala had
purposefully not produced the above referred judgmens before this
Hon'ble Court in order to obtain favourable orders by him suppressing

the material facts.
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15. The averments contained in paragraphs 4, 5 and 6 of the original

application are absolutely false and hence denied. Al the
complainants and the nearby residents of the petitioners quarry were
heard by the 1 respondents and the technical committee of the 1%
respondent, SEAC, when they visited the site. No buildings were
damaged on account of the functioning of my quarry. As regards the
house of Sri. Thomas P.C referred to in Annexure A4, the same
belongs to one Mrs. Selin Joseph, Aduppukallungal House,
Vettipparambu, Kalathukadavu P.O., Erattupetta. On receipt of the
copy the above original application, | approached Smt. Selin Joseph
in order to ascertain whether any damages were caused to her house
on account of functioning of my quarry. She even went to the extent
of swearing an affidavit for filing before this Hon'ble Forum stating that
house No. 203 of Ward No. 4 of Thalapplam Grama Panchayat
belongs to her and the same as been rented out to Thomas P.C and
no damages were caused to her house situated at a distance of more
than 500 meters from the quarry of Tomy Thomas and the damages
caused to her house was due to the age of the house. A true copy of
the statement dated 24.03.2021 prepared by Mrs. Selin Joseph for
producing before this Hon'ble Forum is produced herewith and may
be marked as Annexure R3 (i). The allegation that cracks have
been developed at the residential buildings of Chellamma
Sreedharan, Mary Scaria, Varkey Joseph and Sivaraman are
absolutely false and hence denied. If at all any cracks and there in
their houses, it was due to the poor quality of construction of the
houses and no due to the blasting operation conducted by me. Right
from the beginning, in the matters on the files of the Hon'ble High
Court of Kerala, these were the allegations against my quarry and
that was a reason that in Exhibit R3(c) judgment, the Hon'ble High
Court of Kerala directed the 1% respondent to hear all affected parties
while finalizing Annexure R3(a). Further it is humbly submitted that

on an earlier occasion when the original applicant herein along with
the others when preferred complaint before the Additional District

Magistrate, Kottayam against the functioning of the quarry, the

34
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Additional District Magistrate Kottayam directed the Village Officer to
conduct enquiries and to furnish a report regarding the distance
between the residence of the objectors to my quarry. Accordingly the
Village Officer, Erattupetta on 04.10.2016 conducted enquiries and
submitted his report before the Additional District Magistrate,
Kottayam stating that all the objectors to my quarry aré residing more
than 200 meters away. A True copy of the report dated 04.10.2016
filed by the Village Officer, Erattupetta before the Additional District
Magistrate, Kottayam is produced herewith and may be marked as
Annexure R3{i). Therefore going by Annexure R3(j) report there is
no chance for any building getting damaged on account of functioning
of my quarry. Annexures A4, A5 and A6 photographs produced does
not reveal as to whether those cracks occurred on account of
functioning of the guarry. Annexure A6 photographs is relating to
abandoned quarry in the property conducted during early 2000 and at
present the quarrying operations are started from the top as seen in
the photograph and when it reaches the abandoned quarry it will be in
perfect shape.

The averments contained in Paragraphs 7 and 8 of the original
application are absolutely false and hence denied. If the 1%
respondent was supporting me o operate my quarry, then they would
have vacated Annexure R3(a) and permitted me to operate the quarry
full-fliedged. As already submitted the quarry will be operated from
the top by providing benches and as of now the formation of the road

leading to the top of the quarry is undertaken.

The averments contained in Paragraph 9 of the original application
are not fully correct. The petitioner's quarry is not functioning at
Kizhakkemala. The Center for Earth Science Studies (CESS) had
appeared before the Hon'ble High Court of Kerala and submitted that
there is no authority for them to prepare Annexure A7. Right from the
beginning in all Writ Petitions referred to above on the files of the High

Court of Kerala, the original applicant herein as well as other

%
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objectors contended there that based on Annexure A7, my quarry has
to be stopped. It was in such circumstances, | had to implead CESS
in one of the Writ Petition and they appeared before the Hon'ble High
Court and disowned Annexure A7. Further when the original
applicant herein contended before the Learned Single Judge of
Annexure A7, the Hon'ble High Court of Kerala in Annexure R3(c)
judgment directed the 1% respondent to hear CESS on the
correctness of Annexure A7 while passing final orders pertaining to
Annexure R3(a) Stop Memo. Further it humbly submitted that if at all
the CESS had conducted a study as Annexure A7, it is in the quarry

of Ozhakkal Granites and not in my quarry.

The averments contained in Paragraph 10 of the original application
are absolutely false and hence denied. These statements are made
only with the intention to preclude the 1% respondent from passing
final orders on Annexure R3(a) Stop Memo in compliance of the
various judgment of the Hon'ble High Court produced above. The
grounds raised in the Original Application are all to that effect and
therefore denied. True that the national Green Tribunal in O.A. No.
304/2019 had enhanced the distance criteria from 50 meters to 200
meters when blasting is involved in the quarry. There are no
residences within 200 meters of my quarry as its evident from
Annexure R3(j). '

The original applicant is not entitled for any of the reliefs sought for
the above original application for the reason that | had not caused any
damages to the environment and the operations now carried out is
only on the strength of the judgments passed by the Hon'ble High
Court of Kerala in order to carry out the studies stipulated by the 1
respondent. The original applicant has filed the above O.A with an
intention to deny the proposed studies sought to be conducted by the
1% respondent. He is very much sure that if the studies directed by
the 1% respondent is conducted, it will result in vacating Annexure R3

(a) and thereby | will start operating my quarry which will be against

L
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the adverse interest of my business rival who had planted the original
applicant herein.

In these circumstances it is humbly prayed that this Hon'ble Forum may
the pleased to dismiss the above original application with compensatory

costs to me.

All facts stated above are true and correct to the best of my knowledge,

information and belief.

34 RESPONDENT

| Solemnly affirmed and signed before my by the deponent who is personally
known to me in my office at Ernakulam, on this the 29" day of March, 2021

Jobi Jose Kondody
Advocate

Dated this the 29" day of March, 2021

ho

Jobi Jose Kondody
Advocate
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Proceedings of the State Environment Impact Assessment Authority

Kerala ,.
Present: Prof. (Dr.) K.P. Joy, Chairman, Dr. J. Subhashini, Member and Sri. V.S. Senthil L A.S Member
Secretary.

Sub: Complaint against the E.C granted to quarry project of Sri. Tomy Thomas in Sy.Nos 24772,
2477211, 2477212, 247/2/3, 249/1, 249/2, 249/3, 249/4, 439/1-1, 248/4, 248/3PT of
Erattupetta Village, Thalappalam Grama Panchayat, Meenachil Taluk, Kottayam District-
Stop Memo- issued

STATE ENVIRONMENT IMPACT ASSESSMENT AUTHORITY

No. 1255/EC4/2016/ SEIAA : dated, Thiravananthapuram 22-09-2016

Read-- 1. E.C. Proceedings No.806/SEIAA/EC4/2237/2015 dated 04-03-2016
2. Proceedings No.A6-1093/16 dated 15-04-2016 of the Secretary, Thalappalam Grama

Panchayat, Kottayam district.
3. Letter No.317/TDR/16-PSD dated 16-07-2016 from Sub Inspector of Police,
Erattupetta.
4. Minutes of the 56 meeting of SEIAA held on 23-07-2016.

ORDER

WHEREAS Environmental Clearance under the Environmental (Protection) Act, 1986
has been granted to Sri. Tomy Thomas, Pulickal House, Kalathukadavu.P.O., Erattupetta,
Kottayam District for quarrying of 1, 20,000 MTA Building Stone from 1.5742 ha comprised in
Sy.Nos  247/2,247/2/1,247/2/2,247/2/3,249/1 ,249/2,249/3,249/4,439/1-1,248/4,248/3PT  of
Erattupetta Village, Thalappalam Grama Panchayat, Meenachil Taluk, Kottayam District, as per
the proceedings read sbove, under the specific conditions mentioned therein and general
conditions annexed thereto;

AND WHEREAS, Sri. K.G. Anil Kumar, Convenor, Kizhakkemala Protection Council,
has petitioned the Authority that none of the conditions in the Environmental Clearance has been
complied with, whereby the operation of the quarry may be stopped;

AND WHEREAS the Thalappalam Grama Panchayat in its proceedings read above
declined to renew the D&O licence, to the quarry for the years 2015-16 and 2016-'17;

<3LV“/7/
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AND WHEREAS, the Sub Inspector of Police, Erattupetta as per his letter 'read above,
has reported to the Authonty that, the quarry is working violating the conditions in the
Environmental Clearance;

AND WHEREAS, the Authority in its 56™ meeting held on 23.7.2016 has examined the
reports and decided to issue stop meme ic view of the violation of Environment Clearance
conditions; -

NOW THEREFORE, for exercise of the power under Section 19 of the Environment
(Protection) Act, 1986, the State Environreent Impact Assessment Authority, hereby direct that
the operation of the quarry be stopped forthwith;

The Tahasildar, Meeanchil, will implement the decision and report.

Sd/-
V.S. SENTHIL LA S
Member Secretary, SEIAA
&
Additional Chief Secretary
Environment & Forest Department
Govemnment of Kerala
Te,
1. The Tahsifflar, Meenachil, Kottayam
2. Sri.Tomy Thomas, '
Pulickal House,
Kulathukadavu (P.O),
Erattupetta, Kottayam - 688 579.
3. Sri. il Kumar,
Convenér, ‘
Kizakkeiimala Samrakshana Samathi
4. District Collector, Kottayam
‘5. Village Qfficer, Eratupetta, Erattupetta (P.O),
Kottay: :
6. Secretary,
Thalappplam Grama Panchayat, Kottayam — 686579. -
7. District {Geologist, Kottayam
8. O/C -
9. SFF
10. Website.
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Tomy Thomas V. State of Kerala {C.K.Abdul Rehim, J.) (F.B.) 887

2019 (3) KLT 987 {F.B.)
Hon’ble Mr.Justice C.K.Abdul Rehim, Hon 'ble Mr.Justice Sheji P.Chaly &
Hon'ble Mr.Justice R. Narayana Pisharadi
Tomy Thomes v. Slate of Kerala
W.P{C) Nos.15505 & 31684 of 2016

Decided on 30th August, 2018

Panchayat Ra] Act, 1994 (Kerala), Section 233 (As amended by Act 14 of
2018) = The omission of clause (b) of sub-section (3) of Section 233 gives
a clear Indication that the power of the Viliage Panchayat to refuse the
permission has been taken away by the Legislature.

Held: Under the ame provisions of sub-section (3) of Section 233 of the Act, the
Secretary or the officer authorised by him should conduct an enquiry and submit report 1o
the Village Panchayat as to whether the establishment of the factory, workshop, workplace
or other instaliation of machinery or manufacturing plant, for which the permission is applied
for, is objectionable by reason of density of population in the neighbourhood and possibiiity to
cause nuisance or pollution. The Village Panchayat on consideration of the application and
_ thereportofthe Secretary and of such other authorities as specified in sub-section {4) may as
expeditiously as possible, atany rate within thirty days grantthe permission gither absolutely
or subject to such conditions as itthinks fit to impose. Sub-clause (a) and (b) of sub-section (3)
contained in the un-amended provisions were omitted through the amendment. Sub-cdlause (&)
of sub-section {3) which enabled the Village Panchayat fo refuse the permission for reason
1o be recorded, was omitted from the statule book. It gives a clear indication that the power
of the Village Panchayat to refuse the permission has been taken away by the legislature.

{para.22)

Panchayat Raj {issue of Licence to Factories, Trades, Entrepreneurship
Activities and Other Services) Rules, 1996 (Kerala), Rule 42(3)(b) {As amended
by $.R.0. No.674/2017 by Notn. G.0.(P) No.80/2017) - From the amendment
incorporated under Rule 12(3) it Is clear and evident that the power vested
on the Village Panchayat to refuse the permisslon based on the opinion that
the construction or establishmentis objectionable by reason of high density
of population in the neighbourhood or that itself likely to cause nuisance,
has been taken away by the Legislature.

The powsr vested on the Village Panchayat to refuse the permission as mentioned
above contained under sub-clause {b) of sub-rule {3) of Rule 12, was amended drastically.
Under the amended sub-clause {b) it is provided that, if the Village Panchayat is of the
opinion that the construction of establishment is objectionable by reason of high density
of poputation in the neighbourhood and is likely to cause nuisance, the Secretary shall as
soon as may be after receipt of the application obtain an expert opinion of the department
concemed with regard to determination of nuisance or its abatement, at the cost of the
owner or person in-charge of the factory, workshop, workplace or machinery concerned and
such repor shall be furnished 1o the Vilage Panchayat as soon as possible not later than
30 days of reporting such nuisance. Further it is provided that, on furnishing of such report
of the concemned department, the Village Panchayat shall issue permission subject to such
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conditions as may be required for abatement of the nulsance If any, as recommended in
the expert opinion of the concemed department. From the amendment incorporated under
Rule 12(3) it is clear and evident that the. power vested on the Village Panchayat to refuse
the permission based on the opinion that the construction or establishment is objectionabie
by reason of high density of population in the neighbourhood or that iself likely to cause
nuisance, has been taken away by the legisiature. Through the amendment it is clarified
that if the Village Panchayat is of the opinion that the construction or establishment is
objectionable by reason of high density of population in the neighbourhood and is likely
to cause nuisance, then the Secretary shall obtain an expert opinion of the department
concemed and shall place such report for consideration of the Village Panchayat. There
also the Village Panchayat is only authorised to issue permission subject to such conditions
as may be required for abatement of the nuisance, as recommended in the expert opinion
of the concemed department. Therefore it is clear and evident that the power vested on
the Village Panchayat to refuse the permission has been taken away by virtue of the
amendments. (para.23)
Panchayat Raj Act, 1994 (Kerala), Section 233 (As amended by Act 14
of 2018) = From the date of enforcement of the amendments from 20th
October, 2017, it cannot be said that Village Panchayats have got primacy
of power to take an independent decision to reject the applications for
permisslon/licence under provisions of the Act and the Licensing Rules, for
construction or for establishment of any factory, workshop or work place.

As mentioned in the foregoing paragraphs, the amendments specified above were
introduced through the Kerala investment Promotion and Fadilitation {No.2) (Act 14/2018).
The object of infroducing such an Act, as specified therein, is intended to give effect to cerlain
"proposals of the Government of Kerala to avoid delay in granting various licences/permissions,
approvals and clearances required under-various enactments. Therefore the intention of the
legislature to bring such drastic, amendment is clear and explicit. Hence it is to be observed
that, from the date of enforcement of the amendments from 20" October, 2017, it cannot be
said that Village Panchayats have got primacy of power to take an independent decision to
reject the applications for permissionflicence under provisions of the Act and the Licensing
Rules, for construction or for establishment of any factory workshop or work place. {para.24)

Panchayat Raj Act, 1994 {Kerala), Section 233 (As amended by Act 14
of 2018) — Panchayat Raj (Issue of Licence to Factories, Trades, Entre-
preneurship Activities and Other Services) Rules, 1996 (Kerala), Rule 12
{(As amended by S.R.0. No.674/2017 by Notn. G.O.(P) No.80/2017) -~ The
Grama Panchayats (Village Panchayats) are obliged to grant permissions
in cases where the authorities mentioned under Section 233 of the Act had
issued such permissions or consents or no-objection certificates.

The Grama Panchayats {Village Panchayats) are obliged to grant permissions in cases
whare the authorities mentioned under Section 233 of the Act had issued such permissions
or consents or no-chjection certificates. {para.24)

‘Panchayat Raj Act, 1994 (Kerala), Section 233 (As amended by Act 14
of 2018) — Panchayat Raj {Issue of Licence to Factories, Trades, Entre-
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preneurshtp Activities and Other gervites) Rules, 1996 {Kerala), Rule 12
(As amended by S.R.O. No.67412017 by Notn. G.0.(P) No.80/2017) -~ Even
if the panchayat is of the opinion that the construction of establishment
of the factory, workshop of workplace is objectionable by reason of high
density of population in the 'netghbourhood and Is likely to cause nuisance,
then also the panchayat can only obtaln expert opinion from the department
concerned and it is obliged to issue permission for such construction or
establishment subject to such conditions as may be required for abatement
of the nuisance, if any, as may be recommended in the expert opinion of the

concerned department.
Even f the panchayat is of the opinion thal the construction of establishment of the.
factory, workshop of workplace is objectionable by reason of high density of population in
the neighbourhood and is likely to cause nuisance, then also the panchayat can only pbtain
expert opinion from the department concerned and itis obliged to issue permission for such
ponstruction of establishment su ject to such conditions as may be required for abatement
of the nuisance, if any, 3s may be recommended in the expert opinion of the concemed
department. {para.24)
panchayatRajAct, 1994 (Kerala), Section233 ~The decision in Ramapuram
Grama Panchayat (2016 (2) KLT 219) has not in any manner negatived the
power vested on the Grama Panchayat to refuse the licence on the basis of
the reason that it {s objectionable due to the high density of population in
the neighbourhood and that itis likely to cause pollution of nuisance.

The decision in Ramapuram Grama Panchayal {2016 (2) KLT 219), in our view, had
only fortified the dictum that, for a refusal of the permission/licence the panchayat should be
convinced that the unit in question is objectionable by reason of the density of population in
the neighbourhood and possibillty of causing nuisance of pollution and that such decision
could be formed only on the basis of report of the Secretary which shouid contain the
opinion of experts also. The premise on which the permission can be refused is reiterated in
the provisions of sub-rule 3(b) of Rule 12, which say that if the panchayat is of the opinion
that such construction is objectionable by reason of the high density of population in the
neighboumood or that it is fikely to cause nuisance, it can refuse the permission. Therefore,
it is evident that the decision in Ramapuranm Grama Panchayet (2016 (2) KUT 219) has not
in any manner negatived the powert vested on the Grama Panchayat to refuse the licence
on the basis of the reason that it Is objectionable due to the high density of populationin the
neighbourhood and that it is likely to cause pollution of nuisance. (para.15)

2016 (2 KLT 219 Explained

panchayat Raj Act, 1994 (Kerala), Section 233 - It cannot be said that the
decision In Ramapuram Grama Panchayat (2016 (2) KLY 219) had fully taken
away the principle of primacy of powers of the panchayat, with respect 10
taking a decision eltherto grantorto refuse the licence= Noritcannotbe found
that, the dictum contained in Ramapuram Grama Panchayat (2016 (2) KLT 219)
will in any manner be held as a proposition that the Panchayat is bound to
grant pennissionﬂicence, whenever the expert authorities have issued
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clearance, subject to any conditions incorporated in their consents/permissions/
no-objection certificates.

What was darified is only that, such decision ought to have the support of proper
materials collected by the Secretary in his report, which should have the basis of expert opinion
also. Therefore it cannot be said that the decision in Ramapuram Grama Panchayat (2016
(2) KLT 219) had fully taken away the principle of primacy of powers of the panchayat, with
respect to taking a decision gither o grant o to refuse the licence. Nor it cannot be found that,
the dictum contained in Ramapuram Grema Panchayat (2016 {2)KLT 21 g) will in any manner
be held as a proposition that the panchayat is tound to grant permissionflicence, whenever
the expert authorities have issued clearance, subject to any conditions incorporated in their
consents/permissions/no- objection certificates. (para.15)

2016 (2} KLT 219 Explained

2002 {2) KLY 228 (SC); 2008 (1) KLT 837; 2007 {4) KLT 526;

2016 (3) KLT 82; 1996 () KLT 719; 2001 (2 KLT 690;

1952 KLT OnLine 810 (SC) =AIR 1952 5C 16 & 2013 (3) KLT 1083 Referred to

George Poonthottam{5r. Advocate), TR Rajan & Jobl Jose Kondody ~ For Peliioners

Georgekutty Mathew, Shafl Thomas, P.B.Sahasranaman,

B.Rajesh Kottayam, 1.8 Harikumar, Surya Binoy,

Raa}eshs.Subrahman\an&Gwement Pieader For Respondents
ORDER

C.X.Abdul Rehim, J.

When one among the above Writ Petitioris, W.P.(C) No.15505/2016, cams up
for consideration before a learned Judge of this court, an important legal question
arose as to whether the Grama Panchayats (Village Panchayats) are obliged to
grant permission for construction or for establishment of any factory, workshop, work
place or machinery, under 5.233 of the Kerala Panchayat Raj Act, 1994 (hereinafter
referred as ‘the Act for short) read with Rule 12 of the Kerala Panchayat Raj (Issue of
Licence to Dangerous and Offensive Trades and Factories) Rules, 1896 (hereinafter
referred as ‘the Licensing Rules’ for short), in cases where all the authorities had
issued perm‘xssionsloonsentslno-objections certifying that such factory, workshop or
work place will not cause any environmental problems, if itis permitted to function as
per the conditions and restrictions imposed by the said authorities and when such
units had also obtained environmental clearance from the State Environmental impact
Assessment Authority (SEIAA). In other words, the Issue confronted was, whether the
panchayats have got primacy in their powers to take an independent decision to reject
such applications seeking permission/flicence in cases where permissions/consents/
no-objecfions were Issued by all the authorifies concermed.

2. The leamed Single Judge noticed that a Division Bench of this court in
Ramapuram Grama Pancheyatv. St Basil Industries India (P) Ltd. & Ors. (2016{2)KLT 219
= 2016 (3) KHC 118) had distinguished the decision of the Hon'ble Supreme Court
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in Action Council v. Benny Abraham (2002 (2) KLT 228 (SC) = 2002 KHC 446) as well
as the decision of & Division Bench of this court in M/s. Gem Granites v. Deputy
Superintendent of Police & Ors. (2008 (1) KLT 837 = 2008 (1) KHC 909) in order to
hoid that the panchayat has no authority to decline the licence. But it was noticed that
in Gem Granites (supra) as well as in another Division Bench ruling in Bosco Antony
v. State of Kerala & Ors. (2007 (4) KLT 526 = 2007 (4) KHC 116) this court had in fact
upheld the primacy of the power enjoyed by the panchayats. It was noticed that a
similar view was taken in the dedision in Nagaroor Grama Panchayat v. Vijayakumar
& Ors. (2016 (3) KLT 82 = 2016 (3) KHC 602) also. Therefore the learned Single
Judge observed that, there exists a difference in the opinion with respect to the legal
position settled in the rulings in Ramapuram Grama Panchayat (supra) on one side
and the rulings in Action Council (supra), Gem Granites {supra), Bosco Antony {supra)
and Nagaroor Grema Panchayat (supra) on the other side. Based on the conflict
noticed, the matterwas referred for decision of a Division Bench. Accordingly, W.P.(C)
No.15505/2016 was referred for consideration to a Division Bench through an order
passed on 20° September 2016.

3. When W.P.(C) No.15505/2016 came up for consideration before a Division
Bench, W.P.(C) No.31684/2016 was also tagged on to that case. A common order
of reference was passed by the Division Bench observing that, there exists conflict
of opinion in the Division Bench rulings between Ramapuram Grama Panchayet
{supra) and the rulings in Nagaroor Grama Panchayat (supra), Gem Granites (supra)
and Bosco Anfony (supra). Therefore it was found that the question of law requires
setlement by a Fuli Bench. Hence the above cases were referred to the Full Bench
through an order of reference passed on 3¢ July 2018. Accordingly the above cases
are posted for consideration bsfore this court.

4. Before entering into discussions on the issue referred, it will be beneficial to
have a scanning of the relevant provisions of the Act and the Rules. S5.232 and 233 of
the Act, as they stood prior to the amendment introduced in the year 2017, is as follows:

u332. Purpose for which places may not be used without a licence.~(1) The
Village Panchayat may notify that no place in the Panchayat area shall be used for any of
the purposes specified In the rules made in this behalf being purposes which in the opinion
of Government, are likely to be offensive or dangerous to human life or health or property
without a licence Issued by the (Secretary) and except in accordance with the conditions
specified in such licence: :

Provided that no such nolification shall take effect until the expiry of thirly days from
the date of its publication.

[(2)] Notwithstanding anything contained in the Abkari Act 1077(1 of 1077) or in any
other law for the time being in force, no person shall without previous permission in writing
of a Village Panchayat and otherwise than in accordance with the conditions specified in
the permission, establish an Abkari shop within a Village Panchayat area;
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(3) While granting permission to establish an Abkari shop near an educational institution
or place of worship, the distance limit prescribed in the Abkari Act for the time being in force
or the rules framed thereunder shall be complied with and the Viliage Panchayat shall not
grant permission to establish an Abkari shop within the said distance limit.

(4) A Village Panchayat shall be competent, in the interest of pubiic peace or morality
or on the grounds of convenience or nuisance, to ordsr the shifting of an Abkari shop from
the place where it is situated to another or its closing within a period not exceeding fiteen
days, as may be directed in this behalf,

{5) Notwithstanding anything contained in this section, the provisions of sub-sections
(2} to (4) shall not be applicable to any Abkari shop existing on 25" November, 2012, the date
of commencement of the Kerala Panchayast Raj (Fourth Amendment) Ordinance, 2012(63 of
2012) or, subject fo all existing legal provisions, for re-establishing the toddy shops existing
on the sald date, in the area within the boundaries allotted for establishing them.

Explanation:- "Abkari shop” means a toddy shop or a foreign liquor shop or a foreign
Tiquor retall shop or an establishment having FL-8 licence or a ber hotel, under the Abkari
Act, 1077 and the rules meds thereunder]

233. Permission for the construction of factories and the instaliation of
machinery:- {(1)] No person shall without the permission of the Village Panchayat and
excepl in accordance with the conditions specified in such permission, -

(a) construct or establish any factory, workshop or workplace in which it is proposed
to employ steam power, waler power or other mechanical power, or electrical power; or

(b) Install in any premises any machinery or manufacturing plant driven by any power
as aforesaid, not being machinery or manufacturing plant exempted by the (provisions of
this Act or the rules made thereunder).

[{2})] An application for permission under sub-section (1) shall be submitled to the village
panchayat addressed {o the Secrelary in such form and with such detalls es prescribed.

(3) The secretary shall, as soon as may be after the receipt of the application, enquire
and report to the Village panchayat as to whether the establishment of the factory, workshop
orworkplace or other installation of machinery or manufacturing plant for which permission is
applied for is objectionable by reason of density of population in the neighbourhood and the
possibility to cause nuisance or pollution end the village Panchayat after having considered
the application and the reports of the secretary, and of such other authorities as specified in
sub-section (4) may as expeditiously as possible, at any rate within sixty days, -

(a) grant the permission either absolutely or subject lo such conditions as it thinks fit
foimpose; or

(b) refuse the permission for the reasons to be recorded.

(4) Before granting or refusing permission under sub-section (3}, the Villags Panchayat,
shall obtain and consider.

{a) a report of the inspector of Factories appointed under the Factories Act 1948
{Central Act 63 of 1948) or of an cfficer of the Industries Department not below the rank of
an Industries Extension Officer having jurisdiction over the area regarding the adequacy of
ventilation, light efe., and sufficiency of the height and size of the rooms and doors and the
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suitabliity of exits fo be used in case of fire in the plan of factories, workshop, workplace of
premises if they came within the purview of the Faclories Act, 1948 {Central Act 63 of 1948}
and such other matters as may bs prescribed;

(b) a report of the District Medical Officer regarding the possibility of nuisance or
pollution if the connected load of the machinery proposed to be installed exceeds 25 HP
or if the nature of the machinery and installation are such that it may cause nuisance of
pofiution; and

{c) areportof the Divisional Fire Officer orany other officer authorised by him regarding
the adequacy of fire prevention and fire fighting measures planned if the proposed industry
involves the use of high fension powsr of inflammable or explosive materials:

Provided that, noreport under clause {b) shall be called for in respect of any industry if
the applicant produces & deciaration recommended by an officer of the Industries Department
authorised in this behalf or by the Kerala State Pollution Control Board to the effect that such
industry would not cause poliution.

(5) The grant of permission under this section, - \

(a) Shall be subject to the conditions to be observed in respect of the replacement of
nmachinery the levy of fees and to such restrictions and conditions as may be prescribed;

(b) Shall not be deemed as exempted from observing the provisions contained in
section 235 (F) and 235 (H) or 235 (P} and 235 (Q)L.”

Rules 5, 6 & 12 of the Licensing Rules as they stood prior to the amendment brought
in through the Kerala Panchayat Raj (Issue of Licence to Dangerous and Offensive
Trades and Factories) Amendment Rules, 2017, were as follows:

5, Application for licence.~The owner or occupier of every place used for the
purposes specified in Schedule { shall within thirty days of the publication of the notification,
submit to the Secretary application for licence for the use of such place for such purpose.

6. In the case of application, decision has to be taken by the President—The
President may by order in writing and subject to such restrictions and regulations as he
thinks fit, issue such licence or in public interest refuse to lssue the same. In the cass of
refusal of licence the reasons for such refusal shall be mentioned in such order.

12. Application.to be made for constructing or estabfishing factory, workshop
or workplace wherein steam power of other power is to be used. —(1) Every person
intending,—

{8) o construct or establish any factory, workshop or workplace wherein it is proposed
to use steam power, water power or other mechanical power or electricity; or

(b) to install, on any land & machinery or manufacturing plant operated by steam power,
water power or other powsr 8s aforesaid, not being machinery or manufacturing piant
exempled under Rule 16, shall submit an application in writing before the Village Panchayat
for pgmission to undertake such work before so constructing or establishing.

(2) The application shall specify the maximum number of workers proposed to
be employed on a day in the factory, workshop, workplace or on the land and shall be
accompanied by.—

() the plan of the factory; workshop, workplace or the land prepared in such manner
as directed by the officer authorised by Govemment; and
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(i) the details in respect of power, machinery; plantor fand that the Village Panchayat
may call for in this behalf. . .

(3) The Village Panchayat shall, as soon 85 maybe after the receipt of the appﬁcatton,
within 45 days in the case of obtaining no objection certificate from other establishments
and within 30 days in other cases,— - .

(a) grant the permission applied for either absolutely or subject {0 such condition as i
thinks fi o impose, or : ' ’

(b) refuss permission, #it is of the opinion that such construction of estabks{vpent is
objectionable by reeson of high density of population in the neighborhood or that it is likely
to cause nuisance; of ‘

(c) where the application has not been disposed of within the specified time, ficence
shall be deemed fo have been issued; or

(d) the Secrstary shall, in the case of factories, industrial establishments efc, with
machinery having capacity of less than 5 horse power and not causing pollution after
accepting the fee for ficence, without the 0O objection certificate of another establishments
or the special permission of the Village Panchayat, issue ficence.

(4) Appeal against the decision of the Village Panchayat may be submitted before
the Green Channel Counter and the Village Panchayat is liable to implement the decision
thereon.

5. A brief narration with respect to the developments in the case law on the point,
wit be beneficial to have 2 correct appreciation of the question referred for decision.
in one among the earfiest decisions of this court, Manjapra Grama Panchayat v. State
of Kerala {1996 {2) KLT 719 = 1996 KHC 388) a leamed Judge, after referring to the
history and development of faw based on 73" ‘Amendment of the Constitution as well
as the consequent enactment of the Kerala panchayat Raj Act, 1994, observed that,
the legisiative intent was 1o endow the panchayats with such powers and authority
to enable them to function as institutions of self government. The leamed Judge
emphasised the duties cast upon the panchayats by virtue of S.166 of the Act, on
matters which are enumerated in the Hil® Schedule of the Act. On the facts, it was
a case where the applicant before the panchayat had obtsined certificates issued
from the Pollution Control Board and District Medical Officer of Health, But the court
observed that, evenifa no-objection certificate is obtained from the Pollution Control
Board and/or from the District Medical Officer of Health, it does not mean that the
panchayat should automatically give licence to the applicant. Under the Licensing
Rules, while entertaining an application seeking permission for establishment of any
factory, work place elc., the panchayat need only to consult and shall have due regard
to the opinion of the District Medical Officer of Health or any other authority authorised
by him, as per Rule 12 of the Licensing Rules. That does not mean that the panchayat
should give licence automatically, as soon as the no-objection cerfificate is obtained.
it was found that, over and above the powers vested on the Pollution Control Board
under the poliution control laws, as well as the powers vested on the District Medical

oy
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Officer of Health under the Travancore-Cochin Public Health Act, the Panchayat.itsglf
has got statutory duty and obligation under the Act. The mere fact that the sttftct
Medical Officer of Health and the Pollution Control Board had issued no-objection
certificates, it does not mean thatthe panchayat should give licence fo an applicant.
in other words, the panchayat ftself could independently consider as to whethe? by
setting up of the unit within its area it would affect the people of the jocality. The
panchayat has got such powers and duties to enable them to function as institutions
of self government. Tnersfore the mere fact thal he District Medical Officer has issued
certificate stating that he has no objection, it does not mean that the panchayat is
pound to give ficence. On the basis of the above seid findings, the appellate order
issued by the Deputy Director of Panchayats and also the order in revision passed by
the State Government directing the Grama Panchayat toissue icence to the applicant,
were quashed in the said case.

6.ADimision Bench of this court inAcfion Councl v. Benny Abraham (2001 (QKLT 690
= 2001 KHC 485) had darified the decision in Manjapra Grama Panchayat (supra) by
holding that, ithes to be seen {hat the scope of the enquiry by the District Medical Officer,
the Pollution Control Board and by the other statutory authorities is only to see whether
an industrial unit, if established, would be offensive or dangerous to hurman fife, heaith of
property. Oncs the competent experts give their clearances with regard to those aspects,
the panchayat has certainly to rely on those materials. Based on such opinions it is
open to the panchayat 1o insist upon to satisfy appropriate conditions included in the
licence. It was found that the power vested on the panchayat under Ss.232 and 233 of
the Act Is coupled with corresponding duties and any authority vested with power has
a corresponding duty 0. Reliance was placed ona decision of the Hon'ble Supreme
Court in Commissioner of Police v. Gordhandas (1952 KLT OnLine 810 (SC) =
AIR 1852 SC 16), wherein i was held that the public authorities cannot play fast and
loose with the powers yested in them. The persons to whose detriment orders are made
are entitied to know with exaciness of precision as o what they are expecting to do of
forebear from doing and exactly what the authority is making the order. The Division
Bench observed that, under the Act there is no prohibition in setting up of an industry
unless otherwise notified or decided. Therefore a person of ordinary intefligence has
aright to get his application for anew industry considered in accordance with the faw.
The exercise of powers is not discretionary but imperative in such circumstances.
Being public authorities, there is no sbsolute discretion vested on the panchayal in
the matter of issue of permissionflicence to an industry. Unless the power cn the
panchayat is thus understood, it would amount to infringement of the fundamental
freedom guaranteed under Arficis 19{1)(g) of the Constitution of India, is the finding.
it is held that, the provisions under Ss.232 and 233 of the Act read with the relevant
provisions in the Licensing Rules are not too vague 1o be understood by an ordinary
man. Having understood from the statute what s prohibited and what is permitted and

Ao



KERALA 25 ronvexs R (D10

LA.W TMS This product Is Licenced to:JOBI JOSE KONDODY

TR e i ey Ve 55

©2019 Kersla Law Times KLT Online Print Pages 10 of 26 24,09.2019
996 2019 {3) Kerala Law Times

having taken steps in furtherance of what is permitted, and what is not permitted, the
authority cannct arbitrarily deny the permissionflicence. That would amount to violation
of Article 19(1)(g) of the Constitution, which is subject only to reasonable restrictions.
That reasonable restriction, which in fact is enjoyment of a right, shall not be arbitrary
or excessive and beyond what Is required in the Interest of the public. The statutory
indication under the Act and the Rules in the matter of permissionflicence is only that,
it shall not be offensive or dangerous to human life to health or property. Hence if an
entrepreneur produces sufficient positive clarification from the competent authorities,
then the panchayat is fiable to act on the same and to issue the permissionflicence,
unless bound by valid policy reasons. It was also found that, the case in Manjapra
Grama Panchayat (supra) was rendered based on the Licensing Rules of 1963, where
the panchayat was required only to consult and to have due regard to the opinion
of the District Medical Officer and other authorities. That is not the situation in the
Rules issued in 1996. Viewed from that angle also, the dedision in Manjapra Grama
Panchayat (supra) requires clarification as stated above, is the finding,

7. But the Division Bench decision in Action Council (supra) was challenged
before the Hon'ble Supreme Court. In the decision of the Hon'ble Supreme Court in
Action Council v. Benny Abraham {2002 (2) KLT 228 {(SC) = 2002 (2) KHC 416) t was
held that, the panchayat had refused the permissionflicence for instaliation of the metal
crusher machine on ascribing four specific reasons as to why it came to the conclusion
that it would not be in public interest to grant such licence. All those reasons, in the
opinion of the Hon'ble Apex Court, were found to be germane to the issue and cannot
be held to be arbitrary or fictitious. Therefore it was found that, the Division Bench
of this court had seriously erred in issuing the impugned direction in exercise of the
powers vested under Arficle 226 of the Constitution of India, against an order of a
statutory authority. Since the Apex Court had set aside the judgment of the Division
Bench, the clarifications made to the decision in Manjapra Grama Panchayal (supra)
cannot be considered as a precedent having any binding force.

8. Next in the series is another Division Bench ruling of this court, Bosco Antony
(supra). It was a Writ Petition filed seeking police protection for running of an Abkari
shop. While discussing the question regarding entitiement to get police protection,
the Division Bench also considered about the powers of the panchayat to refuse the
licence for establishing an Abkari shop within its limit. The shop owner contended
that the earlier provisions contained in sub-section (2), (3) and (4) to S.232 govemning
the grant of permissions for running of toddy shops, stand deleted from the statue
with effect from 24-03-1999. Therefore the provisions in the Licensing Rules have no
efficacy as far as the toddy shops are concemed, was the contention. The Division
Bench held that, even in the absencs of sub-section (2), (3) and (4) of 5.232, the
remaining provisions contained in sub-section {1) of $.232 will support inclusion of
Abkari shops in the schedule to the Rules. Therefore the contention of the petitioner
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was held untenable. ltis held that, even if the petitioner gets the Abkari licence, he can
run the shop in the panchayat area only after getting licence under the Licensing Rules,
from the Panchayat. We are of the opinion that the ruling in Bosco Antony (supra) has
no direct bearing on the issue involved in the case at hand.

9. M/s. Gem Granites (supra) is also another Division Bench decision on the
subject. There also the case was one for police protection for operating a granite
quarry, for which requisite permissions were obtained under the Mines. and Minerals
(Regulation and Development) Act, 1957 and under the Minor Mineral Concession
Rules, 1967 (Kerala). Question arose as to whether the activity further requires
permissionflicence from the Grama Panchayat under $s.232 and 233 of the Act, read
with relevant provisions of the Licensing Rules. This court found that, the provisions
of the Act and the Licensing Rules and the provisions of the Mines and Minerals
{Regulation and Development) Act and the Rules framed thereunder, operate in
different fields and they occupy different areas. One, inter affa, is concemed with the
well being of the people of the Grama Panchayat by regulating the dangerous and
offensive trades. If a dangerous and offensive trade takes place at a mine or a quamy,
permit or licence is required, notwithstanding a Isase granted under provisions of
the Minor Minerals (Regulation and Development) Act and under the Rules framed
thereunder. Therefore it was held that, the license or permission under the above said
Act or Rules is not a substitute for the licence/permission required under the Act and
the Licensing Rules. This decision is also not exactly on the issue under consideration
in the cases at hand,

10. In & still later decision, in Kadaplamattom Grama Panchayat & Anr. v. Johny
Roy {2013 (3) KLT 1053 = 2013 (3) KHC 857) a Division Bench of this court held
that, where an application is submitted seeking perrnission to establish a factory,
workshap or work place, it cannot be summarily rejected stating that the panchayat has
taken a policy decision not to permit any such establishments within its limits, under
provisions of 8s.166(1), 232 and 233 of the Act or under the Licensing Rules. Such
decisions will affect the constitutional rights of individuals to carry on business or trade
and to put their property to its best advantages. On the other hand, it was held that,
the panchayat will have to consider each application on its own merit and to decide
whether permission could be granted or not.

-11. The decisions in Action Council (supra), Gem Granites (supra) and various
other decisions of this court and the Hon'ble Supreme Court were elaborately
considered in a relatively recent decision, in Ramapuram Grama Panchayat (supra).
It was held that the Division Bench ruling of the High Court in Action Council (supra)
cannot be treated as a binding precedent to form an opinion because the Hon'ble

Supreme Court had set aside the judgment on the finding that the four conditions
ascribed by the panchayat need not be interfered with. But the decision of the Hon'ble
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Supreme Court was distinguished and the same was found to be only on its own facts
and context, which is also clear from the judgment of the Hon'ble Supreme Court.

12, In Ramapuram Grama Panchayat (supra), the panchayat had filed Writ Appeal
challenging the judgment of the Single Judge directing the panchayat to grant licence
for quarrying operations, for which the entrepreneur has obtained environmental
clearance from SEIAA, consent o operate from Pollution Control Board, permit from the

- Controller of Explosives and no-objection from the District Medical Officer etc. But the
Panchayat refused to grant the ficence considering a report submitted by its Secretary.
It was held by the Division Bench that the panchayat cannot take a view that they have
a right to prevent any activity in the property for public purposes. A permitiicence can
be rejected only if there is possibility of pollution and if it affects the neighbourhood in
any manner due {o the density of population. When substantial provisions are made for
ensuring that the mining activities are being done in an environment friendly manner,
it is not open for the panchayat to take a different view from what has been taken by
the expert authorities. The Division Bench foiind that, in the light of the expert view, the
reasons stated by the panchayat are not justified, nor can it be said that the panchayat
can obtain other expert opinion to deny such permission. On the facts, the Division
Bench observed that, the panchayat was evaluating upon the clearance granted by the
Department of Environment and Climatic Change. The question is as to whether the
panchayat can take a different view from what was taken by the competent authorities.
“The court, after extracting and analysing the report submitted to the panchayat by the
members in the Sub Committee, held that, the provisions of S.232, 233 and 234 of
the Act as well as the relevant Rules in the Licensing Rules would clearly show that
the Act and the Licensing Rules stand by themselves and those provisions are not
dependent upon any decision to be rendered based on any other statute. The view
taken by the Single Judge that the panchayat authorities are bound by provisions of
the Act and the Licensing Rules, was affirmed.

13. Analysis of the legal precedents narrated above would make it clear that, the
issue with respect to the primacy of the powers of the panchayats was under direct
consideration only in the decisions in Manjapra Grama Panchayat (supra), Action
Council {supra) {both the High Court and Supreme Court decisions) and in Ramapuram
Grama Panchayat {supra). Of course, Gem Granites (supra) and Nagaroor Grama
Panchayat (supra) are also decisians on incidental issues. It is pertinent to note that,
in the reference order passed by the learned Single Judge it was observed that, the
decision in Ramapuram Grama Panchayat (supra) had distinguished the decision of
the Hon'ble Supreme Court in Action Council (supra), as the same was found to be
rendered only in the context that the four grounds projected by the panchayat to decline
the licence are sustainable. It is mentioned that, the ruling in Gem Granites (supra)
was also distinguished on the basis that it was dealing only with the question as to
whether permission was required from the panchayat for establishing a quarrying unit,
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when licence was obtained under Minor Mineral Concession Rules. The leamed Judge
observed that, Gem Granites (supra), Bosco Antony (supra) and Nagaroor Grama
Panchayat (supra) have taken a view which is different from Ramapuram Grama
Panchayat (supra). The same view was expressed in the reference order passed by
the Division Bench also. But itis to be noted that, the view that the panchayat s vested
with primacy in its powers to decline the licence/permission, was actually evolved for
the first time through the decision of the Single Judge in Manjapra Grama Panchayst
(supra). When the Division Bench held in Gem Granites {supra) that permission of the
panchayat is necessary, despite the licence obtained under the Mines and Minerals
Act, it only fortified such a view. So also, when it is held in Bosco Antony {supra) that
despite issuance of Abkari licence the panchayat has got powers under sub-rule (1) of
Rule 232, the primacy of the power of the panchayat was again reiterated. In Nagaroor
Grama Panchayat (supra) also it was held that, provisions of the Act andthe Licensing
Rules are independent and they stand by themselves and that those provisions are
not dependent on any decision 1o be rendered on the basis of any other statuts. So
all three decisions mentioned above are in the nature of supporting the view taken in
Manjapra Grama Panchayat (supra).

14, The question to be examined is as to whether there is any contrary view
taken in Ramapuram Grama Panchayat {supra). The Division Bench in that case,
after extracting all the 20 reasons pointed out by the Sub Committee of the Grama
Panchayat, found that the reasons 110 4 relate to environmental clearance granted
by SEIAA, which were apparently not within the jurisdiction of the panchayat. With
reference o reasons 5 o 8 noted therein, it was found that no expert opinion of any
competent authority was relied upon by the panchayat and they themselves have
formed such an opinion. it was found that, the sub commitise had not consulted any
expert body nor they had taken assistance of any experts in the field. With reference
to the reasons stated in © to 17 and 20 it was observed that they also relats to
environmental issues. Therefore it was observed that, whether the reasons 510 8, 18
& 19 will come within the area of consideration of the panchayat, in terms of $.233
has to be considered. Refarring to sub-section (3) of $.233, it was observed that, the
secretary has to enquire and report as to whather the establishment of the factory,
workshop or workplace is objectionable by reason of the density of population in the
neighbourhood and possibility to cause nuisance or poliution. The village panchayat
has fo consider the report of the Secretary and such other authorities under sub-
section (4). Finding is that, the very fact that the village panchayat has to call for a
report of the Secretary and also the opinion of the experts specified in sub-section
(4), is to enable the village panchayat fo arrive at a proper decision. Therefore the
question s as to whether any other materials were available with the panchayat to
reject a valid application. The Division Bench found that, in the case at hand, there
was no material available to indicate that the rejection was on account of the fact
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that it is objectionable by reason of the density of population in the neighbourhood
and possibility of causing nuisance or poliution, as envisaged under $.233 of thg
Act. Specific conclusion in the decision in Ramapuram Grama Panchayat (supra) is
that, the panchayat cannot take a view that it has a right to prevent any activity in the
property for public purposes. It was found that, a permission/iicence can be rejected
only if there is possibifity of potiution and if it affects the neighbourhood in any manner
due to the density of population. The said observation can only be considered as one
upholding sub-section (3) of $.233. Sub-section (3)(b) provides about the specific
power of the panchayat to refuse the permission for reasons to be recorded. Finding
is that the reason for rejection should be the reasons contained in sub-section (3), that
it is objectionable by reason of the density of population in the neighbourhood and
possibility to cause nulsance or poflution.

15. In short, the decision in Ramapuram Grama Panchayat (supra), in our view,
had only fortified the dictum that, for a refusal of the permissionficence the panchayat
should be convinced that the unitin question is objectionable by reason aof the density
of population in the neighbourhood and possibility of causing nuisance or pollution and
that such decision could be formed only on the basis of report of the Secretary which
should contain the opinion of experts also. The premise on which the permission can
be refused Is reiterated in the provisions of Sub-rule (3)(b) of Rule 12, which say that
if the panchayat is of the opinion that such construction is objectionable by reason
of the high density of poputation in the neighbourhood or that It is likely to cause
nuisance, it can refuse the permission. Therefore, it is evident that the decision in
Ramapuram Grama Panchayat {supra) has not in any manner negatived the power
vested on the Grama Panchayat to refuse the licence on the basis of the reason that
it is objectionable due to the high density of population in the neighbourhood and
that it is likely to cause poliution or nuisance. What was clarified is only that, such
decision ought to have the support of proper materials collected by the Secretary in
his report, which should have the basis of expert opinion also. Therefore it cannot
be said that the decision in Ramapuram Grama Panchayat (supra) had fully taken
away the principle of primacy of powers of the panchayat, with respect to taking a
decision either o grant or to refuse the licence. Nor it cannot be found that, the dictum
contained in Ramapuram Grama Panchayat (supra) will in any manner be held as
a proposition that the panchayat is bound to grant permissionficence, whenever the
expert authorities have issued clearance, subject to any conditions incorporated in
their consents/pemmissions/ no- objection certificates.

16. Under the above mentioned circumstances, we are of the opinion that the
reference need lo be answered only to the extent of clarifying that the power vested
on the Grama Panchayat fo grant or refuse an application for installation of a factory,
workplace or machinery is not absolutely or fully dependent upon the clearances/
permissions/no objections/ licences issued by other authorities or experts. But the
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panchayats will be well within its powers to refuse the permission ifitis cor-wince.d
that the establishment of such factory, workshop or work place or machinery is
objectionable by reason of the density of population in the neighbourhood and on
possibility of causing nuisance or poliution. But the exercise of such power should
have a definite basis and support of the materials collected by the panchayat through
report of the Secretary which should be based on the opinion of experts or export
bodies and which should not have been contrary to any of the expert opinion already
procured by the panchayat on the basis of the mandatory requirement contained in
the Act and in the Licensing Rules.

17. With the above narrated conclusions we could have answered the reference.

'But Sri.George Poonthoitam, leamed Senior Counsel appearing for the petitioner

has brought to our nofice that, the relevant provisions in the Act and in the Licensing

Rules had undergone drastic changes. There occurred very vital changes in the entire

scenario with respect to powers vested on the panchayats and its Secretaries in

refusing the permission for construction or establishment of factories, workshop or
workplace and for installation of machinery.

18. The Kerala Investment Promotion and Facilitation (No.2) Act, 2018 (Act
14/2018) which was notified by the Government in the Official Gazette on 7% April,
2018 (hereinafter referred to as Act 14/2018), was enacted for giving effect to certain
proposals of the Government of Kerala to avoid delay in granting various lincences,
permissions, approvals, clearances required under various enactments and to provide
for other matters connected therewith or incidental thereto. The preamble of the Act
1412018 reads as follows:

"Wheress, it is expedient to give effect to certain proposals of the Government of Kerala

to avoid delay in granting various ficences, permissions, approvals, clearances required
under various regirements and provide other matter connected therewith or incidental
thereto:”
Act 14/2018 was brought into effect retrospectively from 20" October 2017, presumably
with effect from the date of the ordinance promulgated in this regard which was
repealed by Act 14/2018. By virtue of 5.2 of Act 14/2018 amendments were brought
into $.232, 233 and 233A of the Kerala Panchayat Raj Act, 1884. The heading of
$.233 of the Act. "“DANGEROUS AND OFFENSIVE TRADES AND FACTORIES”
was substituted as, INDUSTRIES, FACTORIES, TRADES, ENTERPRENEURSHIP
ACTIVITIES AND OTHER SERVICES”. in sub-section (1) of $.232 the words ‘being
purposes in which the opinion of Government is likely to be offensive or dangerous to
human life or heaith or property” were omitted. Sub-section (2) of S.233 of the Act was
amended by inserting the words “or officer authorised by the Secretary” after the word
“Secretary”. After sub-section (2) of $.233, a new sub-section as (2A) was introduced,
which reads as foflows: ,

“(2A) The Secretary or officer authorised by him shall issue an acknowledgment to the
applicant, on recsipt of application along with the supporting documents in the form, as may
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be prescribed, and shall verify the application and all supporting documents on !I_ae spat
itself, and if any supporting document Is not found attached along with ﬂ?e apgl?ca{:gn, the
Secretary or officer authorised by him shall, immediately inform the applicant in writing the

st of missing documents and allow the applicant to submit the missing documents as early
as possible, but not later than five days from the date of receipt of application”.
Sub-section (3) of $.233 was totally substituted as follows:

*(3) the Secretary or officer authorised by him shall, as soon &s may be, after receipt of
the application enquire and report to the Village Panchayat as to whether the establishment
of the factory, workshop or workplace or other installation of machinery or manufacturing
plant for which permission is applied foris objectionable by reason of density of popufation in
the neighbourhood and possibility to cause nuisance or pollution and the Village Panchayat,
after having considered the application and the reports of the Secretary and of such other
suthorities as specified In sub-section (4) may, as expeditiously as possible, within thirty
days, grant the permission either absolutely or subject to such conditions as it thinks fit to
impose.”

In sub-section (4) of S.233, the words “or refusing” contained after the words “before
granting”were omitted. Likewise for the words “Village Panchayat" the word *Secretary”
was substituted. So also in sub-clause (b) of sub-section (4) of $.233 after the words
he report of the District Medical Officer”the words ‘in case the applicantis a hospital,
clinic, paramedical institution, clinical laboratories or other health care institution” were
inserted. After sub-section (5) of S.233 anew sub-section (6) was introduced as follows:

“(6) if any order, on an application for permission under this section fs not communicated
to the applicant within thirty days from the date of receipt of application by the Secretary, the
application shall be deemed to have been allowed for the period required in the application
subject fo the Act, rules and bye laws and all conditions which would have been imposed
and if any violation Is noticed later, the Secretary shall have the power to cancel the ficence
after glving a show cause notice o the applicant stafing the reason for such cancellation and
after examining the submission if any, made within the time specified in the said notice and
on such canceliation the Secretary may impose & penalty on the applicant for an amount
not exceeding rupees five lakhs.”

19. Consequent fo the amendment of $5.232 and 233 of the Kerala Panchayat Raj
Act, 1994, the Government of Kerala had amended the Licensing Rules with drastic
changes through a notification, S.R.0. 674117 (G.0.(P) N.802017L.SGD) dated 31%
October 2017. The title of the Rule itself was amended as the Kerala Panchayat Raj
(Issue of License to Factories, Trades, Entrepreneurship, Activities and other Services)
Rules. The most relevant amendments effected in Rule 12 of the Licensing Rules
are enumerated hereunder. In sub-rule (1) of Rule 12 instead of the word “Village
Panchayatthe word "Secretary” was substituted. The power to refuse permission
contained under sub-clause (b) of sub-rule (3) of Rule 12 was substituted as follows;

“(b) i #t is of the opinion that such construction or establishment is objectionable by
reason of high density of population in the neighbourhood and is likely to. cause nuisance the
Secretary shall as soon as may be after the receipt of application obtain an expert opirion of
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department concerned with regard to the determination
the cost of the owner or person in charge of the factory,
concemed and such report shall be fumished as soon

of the nuisance or its abatement, at
workshop, workplace or machinery
as possible but not later than fileen

days of reporting of such nuisance and the village panchayat shall issue permission subject

to such conditions as may be required for abatement of nulsance,

if any as recommended

in the expert opinion of the concerned department or’.
Sub clause (c) and (d) of sub-rule (3) of Rule 12 was also substituted as follows:
“if any order on an application for permission under this Act or rule is not communicated

{o the applicant within fifteen days from the date
permission shall be desmed to have been issued for the period required in the

of receipt of application by the Secretary the
application

subject to the Act, rules and bye laws and all conditions which would have been imposed; or

(d) in the proviso to clause (b)

of sub-rule (7) after the words or functioning with the

recognition of Industries Department” the words ‘or declared by Kerala State Pollution
Control Board as Green and white category industries” shall be inserted.”

For a better appreciation of the amendments broughtinto effect with respect to $.233
of the Act-as well as to Rule 12 of the Licensing Rules, a comparative chart of those

provisions is attached below:

Original provision

Amended provision

DANGEROUS AND OFFENSIVE
IRADES AND FRACTORIES

232

233. Permission for the construction
of factories and the Installation of
machinery-- (1) No person shall, without
the permission of the village panchayat
and except In accordance with the
conditions specified in such permission,-

(a) construct or establish any factory,
workshop or workplace in which it is
proposed to employ steam power, water
power or other mechanical power, or
electrical power; or

(b) install in any premises any machinery
or manufacturing plant driven by any
power as aforesaid, not being machinery
or manufacturing plant exempted by the
(provisions of this Act or the rules made
there under).

{(2) An application for permission under sub-
section (1) shell be submitted to the village
panchayat addressed to the Secretary
in such form and with such details as

prescribed.

INDUSTRIES, FACTORIES IRADES.
ENTERPRENEURSHIP ACTIVITIES AND

OTHER SERVICES,
232
233, Permission for the construction
of factorles and the installation of
machinery--{1) No person shall,
without the permission of the village
panchayat and except In accordance
with the conditions specified in such
permission,-
(2) construct or establish any factory,
workshop or workplace in which it is
proposed to employ steam power, water
power or other mechanical power, or
electrical power, or
(b) install in any premises any machinery
or manufacturing plant driven by any
power as aforesaid, not being machinery
or manufacturing plant exempted by the
(provisions of this Act or the rules mads
there under).
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[(2)An application for ander sub- | [(2)An application for permission undarsub-

permission
section (1) shall be submitted to the village
panchayat addressed to the Secrelary
in such form and with such detalls as
prescribed.

(3) The secretary shall, as soon as may be
after the receipt of the application, enquire
and report to the village panchayat as to
whether the establishment of the factory,

machinery or manufacturing plant for which
permissicn is applied for is objectionable
by reason of density of population in the
neighbourhood and the possibility to
cause nulsance or poliution and the village
panchayat after having consldered the
appiication and the reports of the secretary,
and of such other authorities as specified
in sub-section {4) may as expeditiously as
possible, at any rate within sixty days.-

{a) grant the permission either absolutely or
subject to such conditions as it thinks fit to
impose; or

{b) refuse the permission for the reasons to
be recorded.

(4) Before granting or refusing permission
under sub-section (3), the village panchayat,
shall obtain and consider. -

section (1) shall be submitied to the village

workshop or workplace or other instaltation of |

panchayat addressed fo the Secretary of
officer authorised by the Secretary in such
form and with such details as prescribed.
(2A) The Secrstary or officer authorised by
him shall issue an acknowledgement o the
applicant, on receipt of application along
with supporting documents in the form,
as may be prescribed, and shall verfy the |-
application and all supporting documents
on the spot itself, and if any supporting
document is not found attached along with
the application, the Secretary or Officer
authorised by him shall, immediately inform
the applicant, in writing the fist of missing
documents and allow the applicant to
submit the missing documents, as early as
possible, but not later than five days from
the date of receipt of application.

(3) the Secretary or the Officer authorised
by him shall, as soon as may be, after the
receipt of the application enquire and report
to the Village Panchayat as fo whether the
establishment of the factory, workshop,
workplace or other installation of the
machinery or manufacturing plant, for which
permission is applied for, Is objectionable
by reason of density of population in the
neighbourhood and possibility to cause
nuisance or pallution and the village
panchayat, after having considered the
application and the report of the secretary
and of such other authorities as specified
in sub-section (4) may as expeditiously
as possible, within thirty days, grant the
permission either absolutely or subject to
such conditions as i thinks fit fo impose.

(4) Before granting permission under sub-
section (3), the Secretary, shall obtain and
consider. -

che
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{a} a report of the Inspector of Factories
appointed under the Factorles Act, 1948
(Central Act 83 of 1948) or of an officer of
the industries Department not below the
rank of an Industries Extension Officer
having jurisdiction over the area regarding
the adequacy of ventilation, light etc,
and sufficlency of the height and size of
the rooms and doors and the suitability
of exits to be used in case of fire in the
plan of factorles, workshop, workplace or
premises if they came within the purview of
the Factories Act, 1948 (Central Act 63 of
1948) and such other matters as may be
prescribed;

(b) a report of the District Medical Officer
regarding the
poliution if the connected load of the
machinery proposed to be installed exceeds
95HP or if the nature of the machinery and
installation are such that it may cause
nuisance or pollution; and

(c) a report of the Divisional Fire Officer
or any other officer authorised by him
regarding the adequacy of fire prevention
and fire fighting measures planned if the
proposed industry involves the use of high
tension power or inflammabla or expiosive
materials;

Pravided that, no report under clause (b)
shall ba called for In respect of any industry
f the applicant produces a declaration
recommended by an officer of the Industries
Department authorised In this behalf or by
the Kerala State Pollution Control Board lo
the effect that such industry would not cause
pofiution.

(5) The grant of permission under this
section,

(a) Shall be subject to the conditions to be
observed In respect of the replacement
of machinery the levy of fees and to such
restrictions and conditions as may be
prescribed;

{b) Shall not be deemed as exempted from
observing the provisions contained in 5.235
(F)and 235 (H) or 235 (P) and 235(Q).

possibifity of nuisance or.

{a) a report of the Inspector of Factories
appointed under the Factories Act, 1848
{Central Act 83 of 1948) or of an officer of
the Industries Department not below the
rank of an Industries Extension Officer
having jurisdiction over the area regarding
the adequacy of ventilation, Tight etc.
and sufficiency of the height and size of
the rooms and doors and the suitability
of exits to be used in case of fire in the
plan of factories, workshop, workplace or
premises if they came within the purview
of the Factories Act, 1948 (Central Act 63
of 1948) and such other matters as may be
prescribed;

{b) a report of the District Medical Officer
in case the applicant is a hospital, clinic,
paramedical institution or dlinlcal iaboratory
or other healthcare institution regarding the
possibility of nuisance or pollution if the
connected load of the machinery proposed
1o be installed exceeds 25HP or if the nature
of the machinery and installation are such
that it may cause nuisance or poliution; and
{c) a report of the Divisional Fire Cfficer or
any otherofficer authorised by him regarding
the adequacy of the fire prevention and
‘fire fighting measures planned if the
proposed industry involves the use of high
tension power or inflammable or explosive
materials;

Provided that, no report under dause (b)
shall be called for in respect of any industry
if the applicant produces a declaration
recommended by an officer of the Industries
Department authorised in this behalf or by
the Kerala State Pollution Control Board
to the effect that such industry would not
cause pollution.

(5) The grant of permission under this
section,-

{a) Shall be subject fo the conditions o be
observed in respect of the replacement
of machinery the levy of fees and to such
restrictions and conditions as may be
prescribed;

{b) Shall not be deemed as exempted from
observing the provisions contained in $.235

(F) and 235 (H) or 235 (P) and 235 (Q)]
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(6) if any order, on an application for
permission under this- section is not
communicated to the applicant within thirty
days from the date of receipt of application
by the secratary, the application shall be
deemed to have been allowed for the period
required in the application subject to the
Act, rules and byelaws and all conditions
which would have been imposed, and if any
violation is noticed later, the secretary shall
have the power to cancel the license after
giving a show cause notice to the applicant
stating the reasen for such cancellation and
after examining the submission if any, made
within the time specified in the said notice,
and on such cancellation, the secretary
may impose a penalty on the applicant for
an amount not exceeding rupees five lakh,

Original provision

Amended provision

THE KERALA PANCHAYAT RAJ (ISSUE
OF LICENCE 10 DANGEROUS AND
OFFENSIVE TRADESAND FACTORIES)
RULES 1996

12. Application o be made for constructing
or establishing factory, workshop or
workplace wherein steam power or other
power is to be used.- (1) Every person
Intending,-

‘1 (a) to construct or establish any factory
workshop or workplace wherein it is
proposed to use steam power, water power
or other mechanical power or electricity; or
(b) to install, on any land a machinery or
manufacturing plant operated by steam
power, water power or other power
as aforesald, not being machinery or
manufacturing plant exempted under
rule 16, shall submit an application in
writing befors the Village Panchayat for
permission to undertake such work before
50 constructing or establishing.

THE KERALA PANCHAYAT RAJ (ISSUE
OF LICENCE 10 FACTORIES, TRADES,
ENTREPRENEURSHIP, ACTIVITIES AND |
OTHER SERVICES) RULES, 1996

12. Application to be made for constructing
or establishing factory, workshop or
workptace wherein steam power or other
power Is lo be used.- (1) Every person
intending,-

(a) to construct or establish any factory,
workshop . or workplace wherein it is
proposed to use steam power, water power
or other mechanical power or electricity; or
{b) to install, on any land a machinery or
manufacturing plant operated by steam
power, water power or other power
as aforesaid, not being machinery or
manufacturing plant exempted under rule
16, shall submit an application in writing
before the Secretary for permission to
undertake such work before so constructing
or establishing.
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(2) The application shall specify the
maximum number of workers proposed
to be employed on a day in the factory
workshop, workplace or on the land and
shall be accompanied by-

(i) the plan of the factory, workshop,
workplace or the land prepared in such
manner as directed by the officer authorised
by Government; and

(il) the detais in respect of power, machinery,
plant or fand that the village panchayat may
call for in this behalf.

(3) The village panchayat shall, as
soon as may be after the receipt of the
application within 45 days in the case of
obtaining no objection certificate from other
establishments and within 30 days in other
cases,

(a) grant the permission applied for either
absolutely or subject to such condition as it
thinks fit to impose, or

(b) refuse permission, if it is of the opinion
that such construction or establishment is
objectionable by reason of high density of
population in the neighbourhood or that itis
likely to cause nuisance; or

(c) where the application has not been
disposed of within the specified time, licence
shall be deemed to have beendssued; or

{2) The application shall specify the
maximum number of workers proposed
to be employed on a day in the factory
workshop, workplace or on the land and
shall be accompanied by-

{i) the plan of the factory, workshop,
workplace or the land prepared in such
manner as directed by the officer authorised
by Government; and

(i) the detaisin respect of power, machinery,
plant or land that the village panchayat may
call for in this behalf.

{3) The village panchayat shall, as soon as
may be after the recelpt of the application
and within 30 days in all cases-

(a) grant the permission applied for either
absolutely or subject to such condition as it
thinks fit to imposs, of

{b}ifitis of the opinion that such construction
or establishment is objectionable by
reason of high density of population in
the neighbourhood and is likely to cause
nuisance the Secretary shall as soon
as may be after receipt of application
obtaln an expert opinion of Depariment
concerned with regard to the determination
of the nuisance or its abatement, at the
cost of the owner or person in charge of the
factory, workshop, workplace or machinery
concerned and such repor shall be
furnished 2s soon as possible but not later
than 30 days of reporting of such nuisance
and the village panchayst shall issue
permission subject to such condition as may
be required for abatement of nuisance, if
any as recommended in the exper opinion
of the concemed department; or

(c) if any order on an application for
permission under this Act or rule is not
communicated to the applicant within 30
days from the date of receipt of application
by the Secretary, the permission shall be
deermned to.have been issued for the period
required in the application subject to the Act,
rules and byelaws and all conditions which
{ would have been imposed; or

P
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(d) the Secretery shall, In the case of
factories, Industrial establishments etc, with
machinery having capacity of less than S
horse power and not causing pollution
after accepting the fee for licence, without
the no objection certificate of another
establishments or the special permission of
the village panchayat, issue licence.

{4) Appesl against the decision of the village
panchayat may be submitted befare the
Green Channel Counter and the villags
panchayat Is liable to Implement the
decision thereon

(5) Before granting permission under sub-
rule (3), the village panchayat shall, -

(a) If the factory, workshop, workplace, of
the land comes within the purview of the
Factories Act, 1948, obtain the approval of
the Inspector of Factories appointed under
the said Act, having jurisdiction over the
village panchayat area or if there is more
than one such inspector, of the inspector,
designated by the Government in this behalf
by general or special order as regards the
plan of the factory, workshop, workplace or
premises with reference to,-

(i) the adequacy of the provision for
ventlation and light;

(ity the sufficiency of the height and
dimensions of the rooms and doors;

(iii) the suitability of the exits to be used in
case of fire; and (iv} such other mafters as
may be prescribed by the Government.
Provided that no approval of the Inspector
of Factories is necessary If there is the
approval of the Green Channel Counter in
respect of the light structure of the room and
the utility thereof.

(b) consult and take into consideration,
the opinion of the Officer authorised in this
behalf, as regards the sultablity of the site
of the factory, workplace or the land for the
purpose specified in the application; and

(d) the Secretary shall, in the ease of
factories, industrial establishments efc, with
machinery having capacity of less than 5
horse power and not causing pollution
after accepting the fee for licence, without
the no objection certificate of another
establishments or the special permission of
the village panchayat, issue licence.

(4) Appeal against the decision of the village
panchayat may be submitted before the
Green Channel Counter and the village
panchayat is liable to implement the
decision thergon.

(5) Befors granting permission under sub-
rule (3), the village panchayat shall -

(a) if the factory, workshop, workplace or
the land comes within the purview of the
Factories Act, 1948, obtain the approval of
the Inspector of Factories appointed under
the said Act, having jurisdiction over the
village panchayat area or if there is more
than one such inspector, of the inspector,
designated by the Govemment in this behalf
by general or special order as regards the
plan of the factory, workshop, workplace or
premises with reference to,

(i) the adequacy of the provision for
ventilation and light;

(i} the sufficiency of the height and
dimensions of the rooms and doors;

(iii) the suitabllity of the exits to be used in
case of fire; and (iv) such other matters as
may be prescribed by the Government.
Provided that no approval of the inspector
of Faciories is necessary if there is approval
of the Green Channel Counter in respect of
the light structure of the room and the utility
thereof.

{b) consult and take into consideration,
the opinion of the Officer authorised in this
behalf, as regards the suitabiiity of the site
of the factory, workplace or the land for the
purpose specified in the application; and

S
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{c) in respect of matters that may be
specified by the Government by general or
special order consult with the Divisional Fire
Officer the precautionary measures to be
taken against out breek of fire.

(6) A worker may be employed on any day
in a factory workshop, werkplace or on land
coming under the purview of the Faclories
Act, 1948 only after obtaining the penmission
granted under sub-rule (3) authorising such
employment or after submitting application
before the village panchayat for fresh
permission authorising such employment.
Before granting such permission the
panchayat shall obtain the approval of the
Inspector of Factors mentioned In clause
{a) of sub-rule (5), in respect of the matters
specified thersin as regards the plan of the
factory workshop, workplace or the land.

(7) The grant of permission under this
section, -

(a) shall’ be subject to such restrictions
and conditions as may be specifled by
the Government in respect of replacing
machinary; levying fees, the conditions that
shall be foliowed etc; and

(b) i any rules existin respect of constructing
buildings in the panchayat areas, it shall not
be considered not necessary to follow such
niles:

Provided that the industrial units
constructed within an industrial estate under
the Industries Department or functioning
with the recognition of the Industries
Department, may be granted permission
for construction, considering them as a
single unk if the same has the approval of
the Industries Department.

Similarly, no prior licence shall be necessary
forthe installation ofindustrial establishments
in the industrial estates, industrial growth
centres, industrial development plots,
industrial development areas and other sites
approved by the Industries Department and
such establishments mey, after remitting the

{c) in respect of matters that may be
specified by the Government by general or
special order consult with the Divisional Fire

Officer the precautionary measures to be
taken against outbreak of fire.

(6) A worker may be employed on any day
in a factory, workshop, workplace or on land
coming under the purview of the Factories
Act, 1948 only after obtaining the permission
granted under sub-rule (3) authorising such
smployment or after submitting application
before the village panchayat for fresh
permission authorising such employment.
Before granting such permission the
panchayat shall obtain the approval of the
inspector of Factories mentioned in clause
(a) of sub-rule (5), in respect of the matters
specified therein as regards the plan of the
factory, workshop, workplace or the land.

(7) The grant of permission under this
section, -

(a) shall be subject to such restrictions
and conditions as may be specified by
the Government in respect of replacing
machinery, levying fees, the conditions that
shall be followed elc; and

(bYif any rules exist in respect of constructing
buildings in the panchayat areas, it shall not
be considered not necessary to follow such
rules.

Provided that the industrial units,
constructed within an industrial estate under
the Industries Department or functioning
with the recognition of the Industries
Department or declared by Kerala State
Pollution Control Board as Green and
‘White category industries may be granted
permission for construction, considering
them as a single unit if the same has the
approval of the Industries Department.

Similarly, no prior licence shall be necessary
for theinstallation of industrial establishments
in the industrial estates, industrial growth
centres, industrial development plots,
industrial development areas and other sites
approved by the Industries Department and
such establishments may, after remitting the
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prescribed fee for licence, construct the
building and may install machineries and
start functioning.

Explanation.- The word ‘worker’ in sub-rules
{2) and (6) of this rule shall, In relation 1o
any factory, workshop, workplace or land,

Act, 1948,

| has the same meaning as in the Faclories.

prescribed fee for licence, construct the
building and may install machineries and
start funclioning.

Explanation.- The word ‘worker’ in sub-rules
(2) and (6) of this rule shall, in relation to
any factory, workshop, workplace or land,
has the same meaning as in the Factories
Act, 1948.

From the comparative chart given above it is clear and evident that sub-section (3) of $.233
has undergone drastic changes. Under the unamended provisions, when an application for
permission is received by the Secretary, he was obliged 1o enquire and submit a report to
the Village Panchayat as 1o whether the establishment of the factory, workshop, workplace
or other instaflation of machinery or manufacturing plant, for which the permission is applied
for, Is objectionable by reason of density of population in the neighbourhood and possibility to
cause nuisance or pollution. The Village Panchayat after having considered the application
and the report of the Secretary, and of such other authorities as specified in sub-section (4)
was bound to take a decision as expeditiously as possible, at any rate within sixty days. Sub-
dause (a) of sub-section (3) provided that the Village Panchayat can grant the permission
either absolutely or subject to such condltions as It thinks fit to impose. Sub-clause (b) of
.sub-section (3) enabled the Village Panchayat to refuse the permission for the reasons to
be recorded.

22. Under the amended provisions of sub-section (3} of S.233 of the Act, the
Secretary or the officer authorised by him should conduct an enquiry and submit report
to the Village Panchayat as to whether the establishment of the factory, workshop,
workplace or other instaltation of machinery or manufacturing plant, for which the
permission is applied for, is objectionable by reason of density of population in the
neighbourhood and possibility to cause nuisance or pollution. The Village Panchayat
on consideration of the application and the report of the Secretary and of such other
authorities as specified in sub-section {4) may as expedifiously as possible, at any rate
within thirty days grant the permission either absolutely or subject to such conditions
as it thinks fit to impose. Sub-clause (a) and (b) of sub-section (3) contained in the
unamended provisions were omitted through the amendment. Sub-clause (b) of sub-
section (3) which enabled the Village Panchayat to refuse the permission for reason
to be recorded, was omitted from the statute book. It gives a clear indication that the
power of the Village Panchayat to refuse the permission has been taken away by the
legislature.

23. Consequent to ths above noted amendments to 8.233 of the Act, the Licersing
Rules were also amended. From the chart given as above it is evident that Rule
12 had undergone drastic changes. Under the unamended provision of sub-rule (3)
of Rule 12 the Village Panchayats were obliged to consider the application for
permission within 45 days in case of obtaining no objection certificates from other
establishments and within 30 days in other cases either to grant permission applied

oA
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for, absolutely or subject to conditions or to refuse permission if it is of the opinion
that such construction or establishment is objectionable by reason of high density of
population in the neughbourhood orthatit is likely to cause nuisance. The power vested
on the Village Panchayat to refusa the permission as mentioned above contained
under sub-clause (b) of sub-rule (3) cf Rule 12, was amended drastically. Under the
amended sub-clause (b) it is provided that, if the Village Panchayat is of the opinion
that the construction or establishment is objectionable by reason of high density of
population in the neighbourhood and is likely to cause nuisance, the Secretary shall
as soon as may be after receipt of the application obtain an expert opinion of the
department concerned with regard to determination of nuisance or its abatement,
at the cost of the owner or person in-charge of the factory, workshop, workplace or
machinery concerned and such report shall be fumished to the Village Panchayat
as soon as possible not later than 30 days of reporting such nuisance. Further it is
provided that, on fumishing of such report of the concemed department, the Village
Panchayat shall issue permission subject to such conditions as may be required
for abatement of the nuisance if any, as recommended in the expert opinion of the
concemed department. Fromthe amendment incorporated under Rule 12(3) itis clear
and evident that the power vested on the Village Panchayat to refuse the permission
based on the opinion that the construction or establishment Is objectionable by reason
of high density of population in the neighbourhood or that itself ikely to cause nuisance,
has been taken away by the legislature. Through the amendment it is clarified that
if the Village Panchayat Is of the opinion that the construction or establishment is
objectionable by reason of high density of population in the neighbourhood and is fikely
to cause nuisance, then the Secretary shall obtain an expert opinion of the depariment
concemned and shall placs such report for consideration of the Village Panchayat.
There also the Vilage Panchayat is only authorised to issue permission subject to
such conditions as may be required for abatement of the nuisance, as recommended
in the expert opinion of the concerned department. Therefore it is clear and evident
that the power vested on the Village Panchayat to refuse the permission has been
taken away by virtue of the amendments.

24. As mentioned in the foregoing paragraphs, the amendments specified above
were introduced through the Kerala Investment Promotion and Facilitation(No.2) (Act
14i2018) The object of introducing such an Act, as specified therein, is intended to
give effect to certain proposals of the Government of Kerala to avoid delay in granting
various licences/permissions, approvals and clearances required under-various
enactments. Therefore the intention of the legislature to bring such drastic amendment
is dlear and explicit. Hence it is to be observed that, from the date of enforcement of
the amendments from 20™ October, 2017, it cannot be said that Village Panchayats
have got primacy of power o take an independent decision to reject the applications for
permissionficence under provisions of the Act and the Licensing Rules, for construction
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or for establishment of any factory workshop or work place. On the other hand, the
Grama Panchayats (Village Panchayats) are obliged to grant pemmissions in cases
where the authorities mentioned under S.233 of the Act had issued such permisslons
or consents or no-objection certificates. Even if the panchayat is of the opinion that the
construction or establishment of the factory, workshop or workplace is objectionable
by reason of high density of population in the neighbourhood and is Iikely to cause
nuisance, then also the panchayat can only obtain expert opinion from the department
concemed and itis obliged fo issue permission for such construction or establishment
subject to such conditions as may be required for abatement of the nuisance, if any,
as may be recommended in the expert opinion of the concemed department.

25, Under the above mentioned circumstances the reference is answered by
upholding the view taken in Ramapuram Grama Panchayat (supra) as the correct
law. But we make it clear that the legal position has been changed by virtue of the
amendments as mentioned above and the Village Panchayats do not enjoy any
primacy of their power to refuse the applications seaking permission for construction
or establishment of any factory workshop or workplace, under $.233 of the Kerala
Panchayat Raj Act, on and from the date of enforcement of the amendments.

28. Hence the reference Is answered as above. The Writ Petitions are sent back

to the Single Judge dealing with the subject matter as per roster, for disposal on merits
by taking note of the reference answered as above.
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THALAPPALAM GRAMA PANCHAYAT OFFICE,
PLASSANAL(PO) , KOTTAYAM DISTRICT~686 579.

*ADDL. P. CHANDRASHEKARAN NATR,
R7 KONDATTUKUNNEL HCUSE, XALATHUKADAVU P.o.,
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ENVIROMMENT (A) DEPARTMENT, GOVERNMENT SECRETARIAT,

THIRUVANANTHAPURAM-695 001.

2 THE KERALA STATE ENVIRONMENT IMPACT ASSESSMENT
AUTHEORITY,
REPRESENTED BY ITS MEMBER SECRETARY,
DIRECTORATE OF ENVIRONMENT AND CLIMATIC CHANCE,

PALLIMUKKD, PATTA (PO), TEIRUVANANTEAPURAM-695 024.

3 THE DIRECIOR,
DIRECTORATE OF MINING AND GEQLOGY,
PATTOM PALACE (PO), KESAVADASFURAYM,

THIRUVANANTHAPURANM-695 004.

4 THE DISTRICT COLLECTOR,
COLLECTORATE, COLLECTORATE (P0),
KOTTAYAM-686 002.

&
w

THE TAHSILDAR,
MEENACRIL TALUK OFFICE, MINI CIVIL ETATION,

PALYL, KOTTAYAM DISTRICT- 68 57%

{‘ PN . 57, {\,\,T

“”CVEdeatha Or .
Haduthy: (e
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© TEE SUB INSPECTOR OF POLICE,

P xvee Kz @) 4

ERATTUPETT2 POLICE STATION, ERATTUPETTA (PO),

KOTTAYAM DISTRICT-686 121.

7 TEE SECRETARY,
THALAPPATAM GRAMA PANCHAYAT,

TEALAPPALAM GRAMA PANCEAYAT OFFICE, PLASSAMAL (PO},

KOTTAY2AM DISTRICT~6B6 578,

g K.G. ANILXUMAR,

CONVENER‘, KIZHAXKEMALA PROTECTION COURCIL,

EALLARAYATHU HOUSE, PLASSANAL (PO},
KOTTAYAM ~686 575.

BY ADVS.

Rl & R3 TO R6 - SRI. M.EH. EANTLXOMAR,

GOVERNMENT PLEADER

R2 - SRI. M.Pp. SREEKRISHNAN, SC
R7 - SRI. mmmm, SC
R8 - SRI.P.B. SAHASRANANMAN

TEIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY EHEARD ON
. 25529/2019 (),

04.10.2019, ALONG WITH WP(C) .15505/2016(K) , WP (C)
THE COURT ON TEE SAME DAY DELIVERED THE FOLLOWING :

Dy el ;'U

e~

District Educational Office;
“tene. Keduthuruthy -

SPECIAL

o et 8 e ST



W.P.(C) Nos. 15505 & 31684/16 & 2552¢/19 5
IN THE EIGE COURT OF KERALA AT ERNAKULAM

PRESENT
TEE HONOURABLE MR. JUSTICE SHAJI P.CHALY

FRIDAY, THE O4TH DAY OF OCTOBER 2015 / 12TH ASWINA, 1541

WP (C) .No, 2552

ITIONER/S:

1 ANIL KUMAR X.G.,
AGED 52 YEARS,
SON OF GOPINATHAN NATR, KALLARAYATHU,
THALAPPALAM, PLASSANAL P.0Q., KOTTAYAM-686 S579.

2 SYAMALIAKUMARI M.S.,
AGED 58 YEARS,
WIFE OF LATE C.R.UNNIKRISHNAN NAIR,
MOOZHIKUZHIYIL HOUSE, KALATHOOKADAVU P.O. '

KOTTAYAM-686 579,

BY ADVs.
SRI.P.B.SAHASRANAMAN
SRI.T.S.HARIKUMAR

RESPONDENT/S:
1 STATE OF KERALA,
REPRESENTED BY ITS PRINCIPAL SECRETARY,
MINING AND GEOLOGY DEPARTMENT, SECRETARIAT,
THIRUVANANTHAPURAM-695 001.

2 THE GEOLOGIST,
DEPARTMENT OF MINING AND GEOLOGY,
COLLECTORATE P.O., KOTTAYAM-686 002.

3 STATE ENVIRONMENT IMPACT ASSESSMENT AUTHORITY
KERALA,
DIRECTORATE OF ENVIRONMENT AND CLIMATE CHANGE,
K.S.R.T.C. BUS TERMINAL COMPLEX, 4TH FLOOR,
TEAMPANOCR, TEIRUVANANTHAPURAM-695 001,
REPRESENTED BY ITS CHAIRMAN.

4 UNION CF INDIA,
REPRESENTED BY ITS PRINCIPAL SECRETARY,
MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE,
PARYAVARAN BHAVAN, CGO CQMFLEX, LODHI ROAD,
NEW DELHI-110 003.

b




4% LAWMLSXURB ZZ@) 4

W.P.(C) Nos. 15505 & 31684/16 & 25529/19 5 1
E
5 THALADPALAM GRAMA PANCHAYAT, f,
REPRESENTED BY ITS SECRETARY, {.
THALADALAM GRAMA PANCHAYAT OFFICE, v
PLASSHNAL P.0., KOTTAYAM-686 579.
6 . TOMY THOMAS, '
SON OF THOMAS, PULICKAL HOUSE, KALATHUKADAVU, ; b
VETTTPARAMBU, ERATTUPETTAH, KOTTAYAM-686 579. . 1l
BY ADVS. T
R1 & R2 - SRI. M.H. EANTLKUMAR, SPECIAL GOVERNMENT
PLEADER
R3 - SRI. M.P. SREEKRISHNAN, SC .
R4 - SRI. P. VIJAYAKUMAR, ASG OF INDIA ‘ i;
RS - SRTI.GECRGEKUTTY MATHEW, SC, THALAPPALAM GRAMA ot
PANCHAYAT e

R6 - SRI.JOBI JOSE KONDODY

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY EHEARD ON !
04.10.2019, ALONG WITE WP(C).15505/2016(K), WP(C) .31684/2016(1) , il
THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING: '

; , I
' i

L
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JUDGMENT

The captioned writ petitions are materially
connected in respect of a guarry operated by the
petiticner in W.P.{[C) Nos.15505 and 31684 of 201¢,
wihile W.P.{C) No.25529 of 2019 is filed by third
persons, challenging the Environmental Clearance
No.24/2016 dated 04.03.2016, granted to the petitioner
in the other writ petitions vis-a-vis the stop memo
iséued by the State Environment Impact Assessment
Authority, Kerala (for brevity, ‘'the SEIAA') and
declining of D&0 licence by the Thalappalam Grama
Pancha}at. Therefore, 1 heard them together and
propose to deliver this common judgment.

2, I have heard Sri. George Poonthottam, learned
Senior Counsel for the petictioner, assisted by Advocate
Jobi Jose Kondody, Sri. P.B.Sahasranaman, learned
counsel for the petitioners in W.P.{C} No.25529/2019,
Sri. M.H. Hanii Xumar, learned Special Government
Pleader, Sri. M.P. Sreekrishnan, learned Standing
Counsel appearing for SEIAR, Sri. P. Vijayakumar,
learned ASGI, Sri. Georgekutty Mathew, learned Standing
Ccunsel appearing for the Panchayat, and sri. Shaji
Thomas, Porkkattil, learned counsel appearing for

additional 7en & g respondents in W.P.(C)
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No.15505/2016. Perused the pleadings and the documents
on record.

3. So far as W.P.(C) No.15505 of 2016 is
concerned, it is filed challenging Ext.Pll order dated
15.04.2016 issued by the Secretary of the Grama
Panchayat and Ext.P12 decision of the Thalappalam Grama
Panchayat dated 11.04.2016, declining renewal c¢f
licence to the guarry operator. There, the case
projected by learned Senior Counsel for the petitioner
is that, consequent to the Reference Order rendered by
the F&ll,Bench of this Court in !Tamy Thomas v. State
of Kerala and Others' (2019 (4) KHC 553 (FB)], the
legal position has changed by virtue of the amendments
in the Kerala Panchayat Raj Act, 1884 énd the Rules
thereto and.the Village Panchayats do not enjoy any
primacy in the power, to refuse applications seeking
permission for construction or establishment of any
factory, workshop or workplace under Sec.233 of the
Kerala Panchayat Raj Act, on and from the date of
enforcement of the amendments.

4. To make it clear, the application submitted by
the petitioner seeking renewal of the licence was prior
toc the Amendment Act came into force, i.e., with effect

from 20.10.2017, =and there is no dispute that the

7 _ e



50 ;knﬁvEENLnii?(?g_(Z> ?

W.P.(C) Nos. 15505 & 31684/16 & 25529/18 g

application of the Qquarry operator was considered
taking into account the law stood prior to the
amendment. Therefore, learned "counsel for the
petitioner submitted that, petitioner may be permitted
to submit a fresh application before the Secretary of
the Panchayat, seeking D&0 licence for establishment of
the workplace and it would suffice, if a direction is
issued to comnsider the same in accordance with the
amended provisions of law and the law laid down by this
Court in the afore-gquoted ordgr of the Full Bench.

>« So far as W.P.(C)} No.31684¢ of 2016 is
concerned, the same is filed by the quarry operator
challenging Exts.PS and Fll, notice issued by the
Inspector of Police, Erattupetta dated 16.07.2016 anc
the stop mémo issued by SBEIAA dated 22.09.2016
respectively, whereby the respective officials have
directed the petitioner to stop  the quarrying'’
activities, since the petitioner is not abiding the
conditions contained in the Environmental Clearance and
for other related and conseguential reliefs,

€. In my cohsidered opinion, Ext.Pll is only a
Stop memo issued by the SEIAA, apparently, based on the
action taken by the Inspector of Police, Erattupetta as

per Ext.PS dated 16.07.2016, and it has not attained

v o gl
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any finality. I am also informed that the quarry
operator has filed objection to Ext.P1ll Stop memo.
Therefore, learned counsel on either side submitted
fhat, it would suffice if a direction is issued to
Zinalize the proceedings pertaining to Ext.P11 stop
memo by providing notice of hearing to all concerned.

7. Incidentally, one of the petitioner in W.P, (C)
No.25582%8 of 2019 is the complainant before SEIAR and
has raised contention that the Environmental Clearance
was given by SEIAR, overlooking the provisions of law
and without securing a report from the Environment
Impact Assessment Zuthority and without due application
of mind. Therein, learned counsel appearing for the
petiticner submitted that, the entire issues that are
put forth by the petitioners in the said writ petition
can also be considered by the Authority, while
finalizing the proceedings pertaining to Ext.Pl1 stop -
memo dated 22.09.2016 procuced along with W.P. (C)
No.31684 of 2016.

In that wview of the matter, I am of the
considered opinion that, the writ petitions can be
disposed of with appropriate directions. In W.P.(C)

NO.15585 of 2016, petitioner is at liberty to file

% | .y
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suitable application Seeking permits/licence from the
Thalappalam Grama Panchayat, and if any such
application(s) are filed by the quarry operator, it
shall Dbe considered in accordance with law and

independently and dispassionately without taking into

TSR

account the findings rendered in Ext.P11 orde? passed
by the Secretary dated 15.04.2016 and the decision of
the Thalappalam Grama Panchayat dated 11.04.2016, =znd
also taking into account the amended provisions of law
and the principles of law laid down by the Full Bench
of this_Court in the afore-quoted Reference order, at
the earliest, and at any rate, within two months from
the date of receipt of a copy of this Jjudgment.

(B) W.r.(c) Nos.3168¢ of 2016 and 25528 of 2018
are disposed of, with direction to the Kerala State
Environment ’ Impact Assessment Authority,
Thiruvananthapuram i.e., the 2™ respondent to finalize
the proceedings pertaining to Ext.Pp11 Stop memo dated
22.09.2016, after providing opportunity of hearing to
the petitioner, petitioners in W.P. (C) No.25529- of
2018, 8% respondent in W.P. (C) No.31684/2016, i.e.,
X.G. Arilkumar, Convendr, Kizhakkemala Frotection
Council, Secretary of the Grama Panchayat and all othe:-

Stakeholders including Centre for Earth Science Studies

A

oA~
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(CESS), the report drawn by the said organization in
respect of the area in which the quarry is situated,
the plans prepared under the Disaster Management Act,
i.e., National Plan, State Plan and the District Plszn
and all other inpuis available and produced by the
petitioners and the interested persons, and_ attain
finality at the earliest, and at any rate, within three
months from the date of receipt of a copy of this
judgment.

The writ petitions are disposed of accordingly.

sd/-
SHAJI P.CHALY
JUDGE
sY-
05.10.2018

A

G
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" APPENDIX OF WP (C) 15505/2016
PET] 'S TS:
P1 A TRUE COPY OF THE QUARRYING LEASE EXECUTED

| BY THE PETITIONER AND TEE STATE GOVERNMENT
! DT. 11/10/2007.

P2 A TRUE COPY OF THE CONSENT TO OPERATE -
RENEWAL ISSUED BY TEE KERALA STATE
POLLUTION CONTROL BOARD ON 23/3/2016 VALID
UPTO 30/06/2018. -

P3 A TRUE COPY OF THE FORM LE-3 LICENSE ISSUED
BY THE EXPLOSIVES DEPARTMENT ON 12/1/2003
WHICH IS RENEWED AND EXTENDED TILL
31/3/2018.

P4 & TRUE COPY OF TE D&O LICENSE DT. 11/2/2004
ISSUED BY TRE FIFTH RESPONDENT TO THE
;, PETITIONER TO OPERATE THEE QUARRY COVERED
| - VIDE EXT.P1.

PS5 ATRUECOPYOFTEED&OLICBNSBDT.
20/4/2011 ISSUED BY THE FIFTH RESPONDENT TG
THEE PETITIONER.

P6 A TRUE COPY OF TEE LETTER OF INTENT DT.
21/3/2016 ISSUED BY THE GEOLOGIST, KOTTAYAM
TO THEE PETITICHER.

p? ~ A TRUE COPY OF TEE ENVIRONMENTAL CLEARANCE
ISSUED EY TEE 2ZND RESPONDENT TO- TRE
PETITIONER DT. 4/3/16 VALID UPTO 3/3/2021.

P8 A TRUE COPY OF THE ORDER DT. 11/3/16 pPASSED -
BY THE TRIBUNAL FOR LOCAL SELF GOVERNMENT
INSTITUTIONS IN R.P. NO. 154/2014.

PS A TRUE COPY OF THE APPLICATICON FOR D &0
LICENSE DT. 28/3/201¢ SUBMITTED BY THE
PETITIONER BEFORE THE 5TH RESPONDENT.

P10 A TRUE COPY OF THE COVERING LETTER DT.
28/3/2016 SURMITTED BY THE PETITIONER
BEFORE THE 5TH RESPONDENT.

P11 A TRUE COPY OF THE PROCEEDINGS OF THE 5TH

RESPONDENT DT. 15/4/2016 ISSUED TO THE
PETITIONER.

% // oh—
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P12

P13

P14

P15

plé

P17

Pis

Plg

P20

P2l

P22
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A TRUE COPY OF THE DECISION OF THE
PANCEAYAT COMMITTEE MEETING DT. 11/4/2016
HEADED BY THE 6TH RESPONDENT.

A IRUE COPY OF THE DECISION OF THE
PANCHAYAT COMMITTEE MEETING HELD ON
10/2/2004 GRANTING PERMISSION UNDER SECTION
233 OF THE KERALA PANCHAYAT RAJ ACT TO
START THE QUARRY OF THE PETITIONER.

A TRUE COPY OF THE PLAINT IN 0.S.NO.120 OF
2012 ON THE FILES OF THE MUNSIFF COURT,
ERATTUPETTA.

A TRUE COPY OF THE CO4ISSION REPORT DATED
19.06.2012 SURMITTED BY THE ADVOCATE
COMISSIONER IN O.S.K0.120 OF 2012 BEFCRE
THE MUNSIFF COURT, ERATTUPETTA.

A TRUE COPY OF THE QUARRYING LEASE DATED
27.05.2016 EXECUTED BETWEEN THEE PETITIONER
ANRD THE STATE OF KERALA VALID UPTO
26.05.2028.

A TRUE COPY OF THE JUDGMENT DATED
22.05.2014 PASSED BY THIS HONOURABLE COUKT
IN W.P.(C) NO.18430 OF 2014.

A TRUE COPY OF THE QUARRYING PERMIT DATED
18.08.2014 ISSUED BY THE GEOLOGIST,
KOTTAYAM,

A TRUE COPY OF TEE LETTER DATED 16.11.2012
ISSUED BY THE DIRECTOR, CENTRE FOR EARTH
SCIENCE AND STUDIES TO THE PETITIONER.

A TRUE COPY OF THE JOINT INSPECTION REPORT
DATED 30.01.2012 CONDUCTED BY THE
ENVIRONMENTAL ENGINEER, DISTRICT HEALTH
OFFICER ARD SCIENTIST, KERALA FOREST
RESEARCE INSTITUTE IN THE PROBERTY OF -
OZHAXKAYL GRANITES.

2 TRUE COPY CF TEE QUARRYING LEASE DATED
27.05.2016 VALID UPTO 26.05.2025 EXECDTED
BETWEEN TEE PETITIONER AND THE STATE
GOVERNMENT .

A TRUE COPY OF THE WORK MEMO DATED

01.08.2016 FILED BY THE RESPONDENTS 4 0 6
BEFORE THE ADVOCATE COMMISSIONER.

A~
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TRUE COPY OF TEE APPLICATION SUEMITTED BY
MR. JCHN CHERJAN UNDER THE RIGET TO
INFORMATION ACT BEFORE THE CESS DATED
18.04.2018.

P23 A TRUE COPY OF THE INTERIM ORDER DATED
05.0B.2016 PASSED BY TEE NATIONAL GREEN
TRIBUNAL, SOUTHERN ZONE, CEENNAI IN APPEAL
NO.26 OF 2016.

{TRUE COPY OF THE INFORMATION/COMMUNICATION
DATED 04.05.2018 ISSUED BY NCESS TO MR,
JOHN CHERIAN DATED 04.05.2018). -

RESPONDENTS'
EXEIBITS:

EXHIBIT R7{A) - TRUE PHOTOCOPY OF THE ENVIROMMENTAL
ASSESSMENT REPORT BY THE SCIENTIET OF CESS.

{TRUE PEOTOCOPY OF TEE CQMMUNICATION DATED
20.06.2014 RECEIVED BY TEE ADDL.BTE
RESPONDENT FRQM TEE DIRECTOR OF MINE
SAFETY, BENGALURU) .

EXEIBIT R7(B) TRUE PHEOTOCOPY OF TEE ENVIRONMENTAL
ASSESSMENT REPORT BY THE SCIENTIST OF CESS.

EXHIBIT R7(C) LIST OF NAME, ADDRESS, WARD NO. AND EQUSE
NO. OF PERSONS RESIDING WITHIN A DISTANCE
OF 50-100 METRES, 100-200 METRES AND 200-
300 METRES FROM THE QUARRY SITE.

EXEIBIT R7{D) TRUE PHOTOGRAPES SHOWING TEE CRACKS THAT
DEVELOPED IN THE WALL OF THE BOUSE OF MR,
JOSEPE OLICKAL, (HQUSE NC.3/2012) DUE TO O
THE EXPLOSIONS FROM THE QUARRY.

EXHIBIT R7(E) TRUE PHOTOGRAPES SHOWING THE CRACK THAT
DEVELOPED IN TEE WALLS OF THEE RESIDENTIAYL
HOUSE NO.4/3217 OF MR, SHAJI, VALIYAVEETIL
SITUATED WITHIN 100 METRES DISTANCE FROM
TEE QUARRY,

EXHIBIT R7(F) SDMILARLY THEE CRACK THAT DEVELOPED ON THE
WALL OF THE RESIDENTIAL HOUSE OF THE
ADDL.7TE RESPONDENT SRI. CEANDRASEKHARAN,
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EXHIBIT R7(G) TRUE PHOTOCOPY OF THE ORDER DATED
17.03.2014 ISSUED BY TEE THALADALAM GRAMA
PANCHAYATH,

EXHIBIT R7(E) DRAFT SITE PLAN OF QUARRY SHOWING THE LAY

OF THE QUARRY, RESIDENTIAL BUTLDINGS AND
THE PUBLIC ROAD TEAT PASS NEAR TO TEE

QUARRY SITE.
ZDVOCATE
COMMISSIONER'S
EXEIBITS: )
,EXHIBIT C1 TECENICAL REPORT SURMITTED BY ASSISTANT
EXECUTIVE ENGINEER.
EXEIBIT c2 PHOTOGRAPE SEOWING THE BOARDS DISPLAYED AT
THE QUARRY.
B~ EXHIBIT C3 PEOTOGRAPE SHOWING THE EXPOSED ROCK FACE OF
v THE QUARRY.
EXHIBIT C4. PHOTOGRAPE SEOWING THE ROAD BEING
CONSTRUCTED AT THE SECOND LEVEL OF QUARRY.
EXEIBIT CS PHOTOGRAPH SEOWING THE CRACKS ON TEE BOUSE
OF THE ADDL.7TE RESPONDENT.
EXHIBIT C6 PHOTOGRAPH SHOWING TEE RUBRER PLANTATION OF
ADDL. BTE RESPONDENT,
i
EXEIBIT C7 . PHOTOGRAPH SEOWING THE ROAD LEADING TO THE
QUARRY,
EXHIBIT C8 PHOTOGRAPH SHOWING THE MTLK FACTORY IN :
FRONT OF THE QUARRY. .-
EXHIBIT C§ PEOTOGRAPH SEOWING TEE JALANIDHI TANK.
EXHIBIT C10 PHOTOGRAPHS SHOWING THE STREAMS IN TEE
QUARRY SITE. - -
EXHIBIT Cl1 PHEOTOGRAPE SHOWING THE SURFACE SOIL AND
METAL EEAP IN AND NEAR THE QUARRY.
EXHIBIT C12 PHOTOGRAPH SEOWING TEE HOSE PIPE SATD TO BE
USED AT THE QUARRY.
o /
\ -7 A
| (QMQ}
e
!

W/
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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESERT
THE HONOURABLE MR.JUSTICE C.K.ABDUL REHIM
&
THE HONOURABLE MR.JUSTICE T.V.ANILKUMAR
WEDNESDAY, THE 0O8TH DAY OF JANUARY 2020 / 18TH POUSHA, 1941

WA .No.2566 OF 2019

AGATNST THE JUDGMENT IN WPC 25529 OF 2019 DATED 4.10.2019 OF -
HIGH COURT OF KERALA -
. ‘ 1’
o
APPELLANTS/PETITIONERS:
1 ANIL KUMAR.K.G
AGED 52 YEARS :
SON OF GOPINATHAN NAIR, KALLARAYATHU, /
THALAPPALAM, PLASSANAL P.O., KOTTAYAM-686 579 /
2 SYAMALAKUMARI .M. S. , /
AGED 58 YEARS /
WIFE OF LATE C.R.UNNIKRISHNAN NAIR, -~
MOOZHIKUZHIYIL HOUSE, KFALATHOOKADAVU P.O.,
KOTTAYAM-686 579
BY ADVS. N
SRI.P.B.SAHASRANAMAN /
SRI.T.S.HARIKUMAR /
/
/
RESPONDENTS /RESPONDENTS : /
1 STATE OF KERALA
REPRESENTED BY ITS PRINCIPAL SECRETARY, MINING
AND GEOLOGY DEPARTMENT, SECRETARIAT,
THIRUVANANTHAPURAM-695 001
2 THE GEOLOGIST, ;o
DEPARTMENT OF MINING AND GEOLOGY, /
COLLECTORATE P.O., KOTTAYAM-686 002 /

- d/
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W.A.No.2566 of 2018
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3 STATE ENVIROMMENT IMPACT ASSESSMENT
AUTHORITY KERALA,
DIRECTORATE OF ENVIRONMENT AND CLIMATE CHANGE,
K.S.R.T.C. BUS TERMINAL COMPLEX, 4TH FLOOR,
THAMPANOOR, THIRUVANANTHAPURAM-695 001,
REPRESENTED BY ITS CHAIRMAN

4 UNION OF INDIA,
REPRESENTED BY ITS PRINCIPAL SECRETARY, MINISTRY

OF ENVIROMMENT, FOREST AND CLIMATE CHANGE,
PARYAVARAN BHAVAN, CGO COMPLEX,
LODHI ROAD, NEW DELHI-110 003

5 TEALAPPALAM GRAMA PANCHAYAT
REPRESERTED BY ITS SECRETARY, THALAPPALAM GRAMA
PANCHYAT OFFICE, PLASSHAL P.O., KOTTAYAM-686 579

6 TOMY THOMAS,
SON OF TBCQMAS, PULLICEAL HOUSE, KALATHUKADAVU,
VETTIPARAMBU, ERATTUPETTAH, KOTTAYAM-686 579

QOTHER PRESENT:
SRT.SYAMJTIRAM, GP

SRI .M.P.SREEKRISHNAN, SC FOR R3
SRI.JOBY JOSE KONDODY FOR R6

THIS WRIT APPEAL HAVING COME UP FOR ADMISSION ON
08.01.2020, THE COURT ON THE SAME DAY DELIVERED THE

FOLLOWING:

S

7
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C.K.ABDUL REHIM & T.VANILKUMAR, ]]J.
W.A.No0.2566 of 2019

Dated this the 8" day of January, 2020

JUDGMENT
C.K.ABDUL REHIM, J.

The appellants are the writ petitioners in WP
(C)No0.25529 of 2019 and the respondents are the
respondents therein.

2. The writ petition was disposed of with two other
connected cases filed by the 6™ respondent herein, by
directing the 'Kerala State Environment Impact Assessment
Authority’ (SEIAA) to finalise the proceedings pertaining to
Ext.P11 'Stop Memo' (produced in W.P.(C)N0.31684 of 2016)
issued, after providing an opportunity of hearing to all the
parties cdncemed, including the appellants/writ petitioners
and other stake holders, including the '‘Center for Earth

Science Studies' (CESS). It was observed by the learned

>
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single Judge that, before the SEIAA the appellants will be at
liberty to take a contention that the environment clearance
given earlier was by overlooking provisions of the law and
was without securing a report from the SEIAA. It was
observed by the learned Single Judge that, the entire issue
that are put forth in the writ petition can be considered by
the Authority (SEIAA), while finalising the proceedings. But
this writ appeal is filed mainly contending that the chalienge
raised by the appellants against validity of Ext.P3
amendment to the Environment Impact Assessment
Notification, 2006, was omitted to be taken into
consideration while disposing the writ petition.

3. On a perusal of the grounds and the reliefs
enumerated in the writ petition, we do not find any specific
challenge against Ext.P3 amendment. Therefore, we do not
think that there occurred any illegality, error or impropriety
in disposal of the writ §eﬁtion, in the manner as mentioned

above. However, we make it clear that the appellants will be

Ao
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at liberty to challenge validity of Ext.P3 amendment in
appropriate separate proceedings, dehors the decision
which will be taken by the SEIAA in accordance with the
directions contained in the impugned judgment.

Therefore, the above writ appeal is hereby dismissed,
with liberty reserved to the appellants as mentioned above
to challenge validity of the amendments brought in to the
Environment Impact Assessment Notification, 2006, through
the Notification issued by the Ministry of Environment,
Forest and Climate Change, dated 15.1.2016, before
appropriate forum, to the extent permissible under law.

Sd/-

C.K.ABDUL REHIM
JUDGE

Sd/-
T.VANILKUMAR

JUDGE
ami/
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ALEXANDER THOMAS, J.

W.P.(C) No.5897 of 2020

Dated this the 27"day of May, 2020

JUDGMENT

The case set up in this Writ Petition (Civil) is as follows:

The petitioner was operating a quarry for mining building
stones in his property comprised in Survey No. 284/pt of
Erattupetta Village in Meenachil Taluk of Kottayam District from
2004 onwards upon obtaining all statutory licenses including
permit under Section 233 of the Kerala Panchayat Raj Act, 1994
from the respondents as well as the D & O License obtained from
the respondents under the provisions of Section 232 of the Kerala
Panchayat Raj Act, 1994. From the year 2012, the second
respondent failed to renew the D & O License of the petitioner for
operating his quarry for want of Environmental Clearance

stipulated under EIA Notification, 2006. Accordingly petitioner
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obtained Exhibit P1 Environmental Clearance and produced the
same before the respondents. But they neither renewed the
existing D & O License for the subsequent years nor had granted
a fresh D & O License. Therefore the petitioner was forced to
approach this Court by filing W.P.(C) No.15505 of 2016. Later the
Mining and Geology Department based on Exhibit P1 granted
Exhibit P2 quarrying lease under the provisions of the Kerala
Minor Mineral Concession Rules, 2015. The Panchayat appeared
in the above writ petition and contested that they are not bound
to go by Exhibit P1 while considering the application for trade
license. The Learned Single Judge referred the matter to the
Division Bench and later to the Full Bench which culminated in
the decision of this Court reported in 2019 (3) KLT 987 (Tomy
Thomas v. State of Kerala). Based on the Full Bench decision this
Court considered W.P.(C) No. 15505 of 2016 and passed Exhibit
P5 judgment directing the petitioner to apply afresh to the trade
license by virtue of the amendment brought out to the Kerala
Panchayat Raj Act, 1994. Accordingly the petitioner submitted

Exhibit P6 application and the second respondent under the

oA
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guise of Section 233(2A) started issuing Exhibits P7, P14, P20
and 22 notices stating that more and more documents are
required for consideration of Exhibit P6 application. When the
petitioner satisfied the demands made in Exhibit P7, he issued
Exhibit P14 and when those directions are satisfied he issued
Exhibit P20 and later Exhibit P22 only to harass the petitioner

and to delay consideration of Exhibit P6. This is highly il]ega_l,

arbitrary and malafide and the issuance of notices under the

guise of Section 233(2A) of the Kerala Panchayat Raj Act, 1994 by
the second respondent seems to be an ongoing process as in the
case of the petitioner. Aggrieved by Exhibits Py, P14, P20 and 22
notices as well as non-consideration of Exhibit P6 application in
accordance with the provisions contained in Sections 232 and
233 of the Kerala Panchayat Raj Act, 1994, the petitioner begs to
prefer this writ petition. It is in the light of the above factual
averments and contentions that the petitioner has filed instant
Writ Petition (Civil) with the following prayers:-

“I) Call for the records relating to Exhibits P7, P14,
P20 and 22 notices issued by the second respondent
and issue a writ of certiorari and quash the same;

s
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I) Issue a writ of mandamus directing the

respondents to consider Exhibit P6 application and

grant the same in the light of the documents

produced by the petitioner vide Exhibits P8 to P13

and Exhibits P15 to P19 along with Exhibit P21 in

accordance with Section 232 and 233 of the Kerala
Panchayat Raj Act, 1994; and

III} Issue such other reliefs which this Honourable
Court may deems fit and appropriate in the facts and
circumstances of the case.”

2. Heard Sri. Joby Jose Kondody, learned Counsel
appearing for the petitioner, Sri. Georgekutty Mathew learned
Counsel appearing for the respondents 1 and 2, Sri. M.P.
Sreekrishnan, learned Standing Counsel for the 3™ respondent
Kerala State Environmental Impact Assessment Authority and
Sri. P. B. Sahasranaman, learned Counsel who was permitted to
make submissions for the intervenor party.

3.  Itis the specific case of the petitioner that his unit has
duly secured all the statutory permit, licence, clearance etc. from
the competent Statutory Authorities concerned who are primarily
concerned with the activity of quarrying, except the
establishment and trade licences to be issued by respondents 1
and 2 (Thalappalam Grama Panchayat).

4. Itis pointed out that a series of documents have been

oA
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produced before this Court. Ext.P1 is the Environmental
Clearance newly issued by the 3™ respondent Kerala State
Environmental Impact Assessment Authority, Ext.P2 is the
quarrying lease issued by the District Geologist concerned and
Ext.P3 is the licence issued by the Deputy Chief Controller of
Explosives and Ext.P4 is the integrated consent to operate the
unit and its renewal issued by the Kerala State Pollution Control
Board. It appears that after the issuance of Ext.P1 Environmental
Clearance, the 3™ respondent Kerala State Envirdnmental Impact
Assessment Authority has issued a stop memo directing the
petitioner to stop the functioning of his unit in view of certain
complaints raised by certain objectors.

5. A series of notices has been consistently issued by
respondents 1 and 2 as can be seen ffom Exts.P7, P14, P20 and
P22 directing the petitioner at various points of time to clarify
and remedy certain aspects which accordingly to them are defects
noted in the application submitted by the petitioner for the grant
of the said establishment and trade licences. It will be relevant to

note the averments in paragraphs 13 to 19 of the WP(C) which

oA
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deals with those issues. After hearing all the parties concerned it

appears that a series of notices like Exts.P7, P14, P20 and P22
has been issued by the 2™ respondent on rather hypotechnical
grounds which has resulted in the delay in consideration of
Ext.P6 application which is an application for the joint
consideration of the grant of establishment licence and the trade
licence as per the provisions contained in the Kerala Panchayat
Raj Act and Rules framed thereunder.

6. The matter in issue is fully covered in favour of the
petitioner by the judgment of the Full Bench of this Court
rendered in Tomy Thomas V. State of Kerala and others
(as per judgment dated 30.08.2019 in WP(C) No.15505 of 2016
and connected cases reported in 2019 (3) KLT 987 (F.B)). Asa
matter 6f fact the successful petitioner in the Full Bench decision
in Tomy Thomas’s case (supra) is none other than the present
writ petitioner. Learned Counsel for the petitioner would point
out that after the authoritative pronouncement by the Full Bench
in the above said Tomy Thomas’s case (supra), a series of

cases has been disposed of by this Court following the findings
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and directions made by the Full Bench in the said judgment. The
petitioner's matter in relation to the case considered by the Full
Bench was remitted to the learned single Judge and Ext.P5 is the
judgment rendered in the petitioner’s case wherein it was
ordered that the application of the petitioner should be duly
considered and acted upon by the respondent Panchayat
Authorities strictly in terms of the legal principles laid down by
the Full Bench of this Court in Tomuny Thomas’s case
(supra). It would be profitable to refer the paragraphs 22, 23 and
24 of the Full Bench judgment in Tommy Thomas’s case

(supra) which reads thus follows:-

“22. Under the amended provisions of sub-section (3) of
S.233 of the Act, the Secretary or the officer authorised
by him should conduct an enquiry and submit report to
the Village Panchayat as to whether the establishment
of the factory, workshop, workplace or other installation
of machinery or manufacturing plant, for which the
permission is applied for, is objectionable by reason of
density of population in the neighbourhood and
possibility to cause nuisance or pollution. The Village
Panchayat on consideration of the application and the
report of the Secretary and of such other authorities as
specified in sub-section (4) may as expeditiously as
possible, at any rate within thirty days grant the
permission either absolutely or subject to such
conditions as it thinks fit to impose. Sub-clause (a) and
(b) of sub-section (3) contained in the unamended
provisions were omitted through the amendment. Sub-
clause (b) of sub-section (3) which enabled the Village

oA
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Panchayat to refuse the permission for reason to be
recorded, was omitted from the statute book. It gives a
clear indication that the power of the Village Panchayat
to refuse the permission has been taken away by the

legislature.

23. Consequent to the above noted amendments to
S.233 of the Act, the Licensing Rules were also
amended. From the chart given as above it is evident
that Rule 12 had undergone drastic changes. Under the
unamended provision of sub-rule (3) of Rule 12 the
Village Panchayats were obliged to consider the
application for permission within 45 days in case of
obtaining no objection certificates from other
establishments and within 30 days in other cases either
to grant permission applied for, absolutely or subject to
conditions or to refuse permission if it is of the opinion
that such construction or establishment is
objectionable by reason of high density of population in
the neighbourhood or that it is likely to cause nuisance.
The power vested on the Village Panchayat to refuse
the permission as mentioned above contained under
sub-clause (b) of sub-rule (3) of Rule 12, was amended
drastically. Under the amended sub-clause (b) it is
provided that, if the Village Panchayat is of the opinion
that the construction or establishment is objectionable
by reason of high density of population in the
neighbourhood and is likely to cause nuisance, the
Secretary shall as soon as may be after receipt of the
application obtain an expert opinion of the department
concerned with regard to determination of nuisance or
its abatement, at the cost of the owner or person in-
charge of the factory, workshop, workplace or
machinery concerned and such report shall be
furnished to the Village Panchayat as soon as possible
not later than 30 days of reporting such nuisance.
Further it is provided that, on furnishing of such report
of the concerned department, the Village Panchayat
shall issue permission subject to such conditions as
may be required for abatement of the nuisance if any,
as recommended in the expert opinion of the
concerned department. From the amendment
incorporated under Rule 12(3) it is clear and evident
that the power vested on the Village Panchayat to

o4
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refuse the permission based on the opinion that the
construction or establishment is objectionable by
reason of high density of population in the
neighbourhood or that itself likely to cause nuisance,
has been taken away by the legislature. Through the
amendment it is clarified that if the Village Panchayat
is of the opinion that the construction or establishment
is objectionable by reason of high density of population
in the neighbourhood and is likely to cause nuisance,
then the Secretary shall obtain an expert opinion of the
department concerned and shall place such report for
consideration of the Village Panchayat. There also the
Village Panchayat is only authorised to issue
permission subject to such conditions as may be
required for abatement of the nuisance, as
recommended in the expert opinion of the concerned
department. Therefore it is clear and evident that the
power vested on the Village Panchayat to refuse the
permission has been taken away by virtue of the
amendments.

24. As mentioned in the foregoing paragraphs, the
amendments specified above were introduced through
the Kerala Investment Promotion and
Facilitation(No.2) (Act 14/2018). The object of
introducing such an Act, as specified therein, is
intended to give effect to certain proposals of the
Government of Kerala to avoid delay in granting various
licences/permissions, approvals and clearances
required under-various enactments. Therefore the
intention of the legislature to bring such drastic
amendment is clear and explicit. Hence it is to be
observed that, from the date of enforcement of the
amendments from 20th October, 2017, it cannot be said
that Village Panchayats have got primacy of power to
take an independent decision to reject the applications
for permission/licence under provisions of the Act and
the Licensing Rules, for construction or for
establishment of any factory workshop or work place.
On the other hand, the Grama Panchayats (Village
Panchayats) are obliged to grant permissions in cases
where the authorities mentioned under S.233 of the Act
had issued such permissions or consents or no-
objection certificates. Even if the panchayat is of the

A
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opinion that the construction or establishment of the
factory, workshop or workplace is objectionable by
reason of high density of population in the
neighbourhood and is likely to cause nuisance, then also
the panchayat can only obtain expert opinion from the
department concerned and it is obliged to issue
permission for such construction or establishment
subject to such conditions as may be required for
abatement of the nuisance, if any, as may be
recommended in the expert opinion of the concerned

department.”

7. In those paragraphs more particularly in paragraph
24, the Full Bench has categorically held that after the
amendment to the abovesaid Rules framed under the Panchayat
Raj Act, the discretion of the Secretary of the Grama Panchayat to
refuse such a licence is almost nil and such discretion has been
taken away and if all the competent Statutory Authorities as
mentioned above has granted their necessary permissions,
clearances, licences etc. then the Panchayat Committee or the
Panchayat Secretary as the case may be, is bound to grant the
licence. Reference may be made to paragraph 24 of the Full
Bench judgment wherein it has been held that the Grama
Panchayats are obliged to grant permissions in cases where the
authorities mentioned under Section 233 of the Act had issued

such permissions or consents or No Objection Certificates.

oA
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Moreover if any complaints come to the notice of the Panchayat,
a specific statutory procedure has been devised by the legislature
in Section 233 for dealing with such complaints. Therefore the
competent Authority of the Panchayat is bound to grant such
licences, but at the same time they will be at liberty to invoke the
special procedure contemplated under Section 233A of the Kerala
Panchayat Raj Act to deal with such complaints.

8. That apart the objectors concerned can also place
their complaints and objections before the competent Statutory
Regulatory Bodies concerned if the licencee has violated the
terms and conditions of such clearances and licences and such
statutory competent Authority may after the due process of
inspection etc. and after affording opportunity of hearing to all
the parties concerned may render the decision on such issues and
in such case the Panchayat can even insist that they should also
be heard by the competent Authority concerned.

9.  Petitioner’s counsel would submit fairly that he would
insist for consideration of the establishment and trade licences by

the Panchayat Committee and the Panchayat Secretary, as the

oA~
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case may be, only if the 3™ respondent Kerala State
Environmental Impact Assessment Authority vacates the stop
memo issued in relation to the matters in Ext.P1 Environmental
Clearance.

10. To the specific query as to the action proposed by the
1t and 2™ respondents, Sri. Georgekutty Mathew, learned
Counsel appearing for respondents 1 and 2 would fairly submit
on the basis of specific instructions that the Panchayat
Authorities that is respondents 1 and 2 are bound and obliged in
law to strictly comply with the legal principles and directives laid
down by the Full Bench of this Court in Tommy Thomas’s
case (supra) and that the discretion of the said Authorities to
reject the said licences is almost taken away if all the other
statutory Authorities has granted permission, on account of the
amended provision. Learned counsel for respondents 1 and 2
would vehemently contend that the amended provisions taking
away the discretion of the local self Governmental body is
unreasonable and arbitrary, as the local body has to be sensitive

to the complaints of the people of the locality. It is for the
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respondent Panchayat Authorities to seek redressel of their
grievances, if any, as against the amended Rules, in the manner
known to law. But so long as the amended Rules remain in the
statute book and so long as the Rules are not interdicted and so
long as the above dictum laid down by the Full Bench is not
interfered with by a larger Bench or by the Apex Court, a
statutory Authority like the respondent Panchayat has to strictly
discharge their functions within the parameters of those Rules
and in strict consonance with those legal principles. No local
body can be permitted to act against those Rules and well settled
legal principles. It is also pointed out by learned counsel for
respondents 1 and 2 would submit that the above said Panchayat
Authorities have already moved a separate writ petition as WP(C)
No.7445 of 2020 challenging the enactment of the abovesaid
amended Rules taking away the discretion of the Panchayat
Authorities to reject the grant of licence and that the said writ
petition is pending. Learned Counsel for the petitioner would
point out that the petitioner herein has not been impleaded as a

party therein and it is learned that no interim order has been
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passed by this Court in the abovesaid WP(C) No.7445 of 2020.

11.  Sri. M. P. Sreekrishnan, learned Standing Counsel for
the Kerala State Environmental Impact Assessment Authority
appearing for 3% respondent would submit that earlier a stop
memo was issued by the said authority in view of the complaints
raised against the petitioner's quarry for which Ext.P1
Environmental Clearance was granted and now pursuant to
Ext.P5 judgment of this Court, all the parties concerned including
the petitioner, the District Geologist, the respondent Panchayat
Authorities etc. have already been afforded reasonable
opportunity of being heard in the prior sittings of the Committee
of the 3™ respondent Authority and on account of the present
lock down issues, though site inspection and personal hearing
process have been duly completed, orders could not be passed on
account of the lock down issues and now the meeting of the
competent Committee of the 3™ respondent is scheduled to be
held on the 279, 3™ and 4™ of June 2020 in which the decision as
the complaints of the objectors which led to the temporary

issuance of the stop memo will be rendered by the competent
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Authority to the 3™ respondent without much delay. Theref:;?
is for the 3™ respondent to ensure that decision is rendered in the
abovesaid matter without any further delay and the proceedings
in that regard is duly issued and communicated not only to the
petitioner but also to the respondents 1 and 2 (Panchayat
Authorities), District Geologist, Kerala State Pollution Control
Board.-

@ After hearing all the parties concerned and taking
note of the legal principles laid down by the Full Bench of this
Court in Tommy Thomas’s case (supra), thus Court is of the
considered view that respondents 1 and 2 has to consider and
grant the requisite establishment and trade licences as the case
may be as submitted in Ext.P6 joint application without any
further delay, provided that the 3™ respondent Kerala State
Environmental Impact Assessment Authority vacates or revokes
the stop memo. Accordingly it is ordered that the 1% respondent
Committee of the Thalappalam Grama Panchayat as well as the
2" respondent Secretary of the said Panchayat will consider the
issue relating to the plea made by the petitioner for grant of the
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establishment licence as well as the trade licence as made out in
Ext.P6 and to grant such licences after affording reasonable
opportunity of being heard to the petitioner and to grant the
same within two weeks from the date of receipt of the
communication from the 3™ respondent subject to the condition
that those licences need be granted only if 3™ respondent vacates
the stop memo issued in relation to Ext.P1 environmental
clearance. In case there is any delay on the part of the 3™
respondent to communicate a copy of the proceedings of the 3™
respondent, it is open to the petitioner to produce a copy of such
proceedings so passed by the 3™ respondent before the 2™
respondent to avoid any further delay. Ext.P6 joint application
seeking such licences is for a period of five years. It is hoped and
expected that respondents 1 and 2 will rise up to the occasion and
will fully adhere to the Rule of law and should show due
reference and respect to the legal principles laid down by the Full
Bench of this Court in Tommy Thomas’s case (supra) so that

the petitioner herein who happens to be the litigant therein is not

unnecessarily harassed and driven for further litigatimD

sAN
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13. Petitioner will produce a certified copy of the
judgment before the 22 respondent as well as the 3™ respondent
for necessary action.

With these observations and directions, the Writ Petition
(Civil) will stand finally disposed of.

Sd/-

ALEXANDER THOMAS
JUDGE

A
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APPENDIX

PETITIONER'S/S EXHIBITS:

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

EXHIBIT

Pl

P2

P3

P4

PS

P6

P7

A TRUE COPY OF THE ENVIRONMENTAL
CLARANCE DATED 04.03.2016 ISSUED BY
THE SEIAA, KERALA TO THE PETITIONER.

A TRUE COPY OF THE QUARRYING LEASE
DATED 27.05.2016 VALID UPTO
26.05.2028 EXECUTED BETWEEN THE
PETITIONER AND THE STATE GOVERNMENT.

A TRUE COPY OF THE FORM LE-3 LICENSE
RENEWED ON 30.01.2019 VALID UPTO
31.03.2004 ISSUED BY THE DEPUTY CHIEF
CONTROLLER OF EXPLOSIVES, ERNAKULAM
TC THE PETITIONER.

A TRUE COPY OF THE INTEGRATED CONSENT
TO OPERATE-RENEWAL DATED 13.12.2019
VALID UPTO 31.03.2021 ISSUED BY THE
KERALA STATE POLLUTION CONTROL BCARD
TO THE PETITIORER TO OPERATE THE
QUARRY COVERED VIDE EXHIBIT Pl.

A TRUE COPY OF THE JUDGMENT DATED
04.10.2019 PASSED BY THE LEARNED
SINGLE JUDGE OF THIS HONOURABLE COURT
IN WP(C) NO.15505 OF 2016.

A TRUE COPY OF THE APPLICATION DATED
03.12.2019 SUBMITTED BY THE
PETITIONER BEFORE THE SECCND
RESPONDENT .

A TRUE COPY OF THE NOTICE DATED
05.12.2019 ISSUED BY THE SECOND
RESPONDENT TO THE PETITIONER.
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EXHIBIT P8 A TRUE COPY OF THE BUILDING TAX
RECEIPTS DATED 11.12.2019 ISSUED BY
THE SECOND RESPONDENT TO THE
PETITIONER EVIDENCING PAYMENT OF
BUIIDING TAX FOR THE YEAR 2019-2020.

EXHIBIT PS A TRUE COPY OF THE PROPERTY TAX
RECEIPTS DATED 26.04.2019 ISSUED BY
THE VILLAGE OFFICE, ERATTUPETTA TO
THEE PETITIONER.

EXHIBIT P10 A TRUE COPY OF THE POSSESSION
CERTIFICATE DATED 10.12.2019 ISSUED
BY THE VILLAGE OFFICER, ERATTUPETTA
TO THE PETITIONER.

EXHIBIT P11 A TRUE COPY OF THE MINE MATE
CERTIFICATE DATED 21.10.2014 ISSUED
BY THE CHAIRMAN, BOARD OF MINING
EXAMINATION TO THE MINE FOREMAN
APPOINTED AS BLAST MAN IN THE
PETITIONERS PROPOSED QUARRY.

EXHIBIT P12 A TRUE COPY OF THE SKETCH AND PLAN
SHOWING THE PROPOSED QUARRY AND THE
MAGAZINE, ISSUED BY THE VILLAGE
OFFICER, ERATTUPETTA DATED
28.11.2015.

EXHIBIT P13 A TRUE COPY OF THE COVERING LETTER
DATED 13.12.2019 SUBMITTED BY THE
PETITIONER BEFORE THE SECOND
RESPONDENT.

EXHIBIT P14 A TRUE COPY OF TEE NOTICE DATED
18.12.2019 ISSUED BY THE SECOND
RESPONDENT TO THE PETITIONER.

EXHIBIT P15 A TRUE COPY OF THE NO OBJECTION
CERTIFICATE DATED 26.12.2019 ISSUED
BY JOLLY GEORGE IN FAVOUR OF THE
PETITIONER.

oA
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EXHIRIT P16 A TRUE COPY OF THE NO OBJECTION

CERTIFICATE DATED 26.12.2019 ISSUED
BY MRS_.ELSAMMA TOMY IN FAVOUR OF THE
PETITIONER.

EXHIBIT P17 A TRUE COPY OF THE SURVEY SKETCH
DATED 03.01.2020 ISSUED BY THE
VILLAGE OFFICER, ERATTUPETTA SHOWING
SURVEY NO.248/3 WHEREIN THE MAGAZINE
OF THE PETITIONER SITUATES.

EXHIBIT P18 A TRUE COPY OF TEE CERTIFICATE DATED
0£03.01.2020 ISSUED BY THE VILLAGE
OFFICER, ERATTUPETTA TO THE
PETITIONER.

EXHIBIT P19 A TRUE COPY OF THE COVERING LETTER
DATED 03.01.2020 ISSUED BY THE
PETITICNER TO THE SECOND RESPONDENT.

EXHIBIT P20 A TRUE COPY OF THE NOTICE DATED
06.01.2020 ISSUED BY THE SECCOND
RESPONDENT TO THE PETITIONER.

EXHIBIT P21 A TRUE COPY OF THE REPRESENTATION
DATED 15.01.2020 SUBRMITTED BY THE
PETITICNER BEFORE THE SECOND
RESPONDENT.

EXHIBIT P22 A TRUE COPY OF THE NOTICE DATED
11.02.2020 ISSUED BY THE SECOND
RESPONDENT TO THE PETITIONER.

RESPONDENT'S/S EXHIBITS: NIL.
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No. 1255/EC4/2016/SEIAA Date: 30-06-2020
From
The Administrator
State Environment Impact Assessment Authority
To,
Shri. Tomy Thomas
Pulickal
Kalathukadavu (P.O.)
Erattupetta, Kettayam — 686 579
Sir,

Sub: - SEIAA ~ Judgmeut dated 04-10-2019 in (Common Judgment in WP (C)
31684/2016, WP (C) 15505/2016 & WP (C) 25529/2019) - reg:-

Ref -~ Minutes of the 111" meeting of SEAC held on 02™ to 04™ June 2020

Attention is invited to the reference cited. It is informed that your proposal was placed
in the 111" meeting of SEAC. The Committee accepted the observations in the Ficld
Inspection Report and decided that the environmental and social safeguard of the building
stone quarry has to be evolved through a detailed Environmental Impact Assessment study
and precise Environmental Management Plan for the proposed project. The EIA should cover
the impact of the activities of the proposed project in and around the site within an impact
zone of 3km radius. The impact assessment should specifically cover the impacts on:

1) All the buildings and constructed structures within the radius of 500m and the impact

due to the proposed blasting;

oA~
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(ii) Different types of buildings and constructed structures within the impact zone of 3km
radius and the impact due to the proposed blasting;

(iii)  Air quality and noise level of the impact zone due to blasting and transportation;

(iv)  Surface drainage;

o) Groundwater levels due to blasting and consequent vibration;

(vi)  Sloping terrain with special reference to the possibility of inducing landslides;

“(vii)  Biodiversity and

(viii)  Social aspects including employment, income and involuntary land acquisition. The
study should cover an area of 3km radius of the proposed mining spot. A detailed
land use and land cover map of an area covering 500m radius of the proposed mining
spot should also be submitted. The Committee decided to direct the proponent to
submit the above details/documents so that a studied decision can be taken on the
matter.

Hence you are requested to submit the above documents at the earliest for further

processing of the application.

Yours faithfully,
Sd/-
Anil P. Antony
Administrator, SEIAA
Approved for issue

. Section Officer

SPRR506
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IH THE EIGH COURT OF KERALA AT ERNAKULAM
PEESENT
THE BONOURABLE THE CHIEF JUSTICE MR.S.MANIKUMAR
&
THE HONOURABLE MR. JUSTICE SHAJI P.CHALY
THURSDAY, THE 22ND DAY OF DCTOBER 2020 / 30TH ASWINA, 1942

WA.Ho.1392 OF 2020

AGATNST THE JUDGHMENT IN WP{C) 14072/2020 (H) OF HIGH COURT OF
KERALA

APPELIANT/S

K.G. ANILKUMAR,
AGED 56 YEARS,SON OF GOPINATHAN
NAIR,CONVERER, KIZHAKKEMALA PROTECTION
COUNCIL, KALLARAYATHU

HOUSE , THALAPPALAM, PLASSANAL (PO) ,
XKOTTAYAM-686 579.

BY aDvs,
SRI.P.B.SABASRANAMAN
SRI.T.S.HARTIKMAR

RESPONDENT/S:

1 TOMY TEOMAS
AGED 54 YEARS,S/0. THOMAS,
PULICKAL HOUSE ,KALTHUKADAVU{ P.O. ),
ERATTUPETTA, KOTTAY2AM-686 579.

2 THE STATE ENVIRONMENT DMPACT ASSESSMENT
AUTHORITY (SIEAA) KERALA,
REPRESENTED RY ITS MEMBER SECRETARY,
KSRTC BUS TERMINAL COMPLEX,
4TH FLOOR, THZMPANUR,
THIRUVANANTHAPURAM~-695 001.

3 ' THE MEMBER SECRETARY,
STATE ENVIRONMENT IMPACT ASSESSMENT
AUTHORITY {SEIAZ) KERALA, KSRTC BUS TERMINAL

COHPLEX JATHFLOOR , THAMPANUR y
OA’:’/

THIRUVANANTHZPURMM-695 001,
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4 THE KERALA STATE LEVEL EXPERT APPRAISAL

COMITTEE (SEAC) ,

REPRESENTED BY ITS CHAIRMAN,THE STATE ENVIROMMENT

IMPACT ASSESSMENT AUTEORITY {(SEIZAA) KERALA) ,KSRTC

BUS TERMINAL COMPLEX, 4THFLOOR , THAMPANUR v

THIRUVANANTHAPURAM-6S5 001.

R1 BY ADV. SRI.JOBI JOSE KONDODY

OTHER PRESENT:

SRI.JOBI JOSE XKONDODY FOR R1,
SRI. M.P.SREEKRISHNAN FOR R2 TO R4

THIS WRIT APPEAL HAVING COME UP FOR ADMISSION ON
22.10.2020, ALCNG WITH WA. 1393/2020, THE COURT ON THE SAME DAY
DELIVERED TEE FOLLOWING:

oA
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IN THE HIGHE COURT OF KERALA AT ERNAKULAM
PRESENT
THE HOROURABLE THE CHIEF JUSTICE MR.S.MANIKUMAR
&
THE HONOURABLE MR. JUSTICE SHAJI P.CHALY
THURSDAY, THE 22ND DAY OF OCTOBER 2020 / 30TH ASWINA, 1942

¥WA.No.1383 OF 2020

AGAINST THE JUDGMENT IN WP(C) 14072/2020 (H) OF HIGH COURT OF
KERALA
APPELIANT/S:

TEE PRESIDENT
TEALAPALAM GRAMA PANCHAYAT,
PLASANAL P.O.,KOTTAYAM DISTRICT,
PIN-686 579. .

BY ADV. SRI.GECRGEKUTTY MATHEW

RESPONDENT/S:

1 TOMY THOMAS,
AGED 54 YEARS,S/O. THOMAS,
PULICKAL HOUSE,KALTHUKADAVU P.O.,
ERATTUPETTA, KOTTAYAM DISTRICT,
PIN-686 579.

2 THE STATE ENVIRONMENTIMPACT ASSESSMENT AUTHORITY
(SEIAA), KERALA,
REFRESENTED BY ITS MEMBER SECRETARY .
KSRTC BUS TERMINAL COMPLEX,
FOURTH FLOCR, THAMPANUR,
THIRUVANANTHAPURAM-695 001.

3 THE MEMBER SECRETARY,
THE STATE ENVIRGMIENI IMPACT ASSESSMENT
Y AUTHORITY (SEIAR) KERALA, KSRTC BUS TERMINAL
CAPLEX, FOURTH FLOOR, THAMPANUR » THIRUVANANTHAPURAM~

695 001.

oI




&9

A‘WNE';QU!@? 63 @) “j

wW. A. NCs. 1392 ¢ 1393 of 2020 ~-4§- _ 5
4 THE KERALA STATE LEVEL EXPERT APPRAISAL

CQMMITTEE (SETAC) ,

REPRESENTED BY ITS CHATRMAN,THE STATE ENVIRONMENT

IMPACT ASSESSMENT AUTHORITY (SEIAA) KERALA,KSRTC BUS

TERMINAL CQMPLEX, FOURTH

FLOOR, THAMPANUR , THIRUVANANTHAPURAM- 695 001 .

Rl BY ADV. SRI.JOBI JOSE KONDODY
SRI. M.P.SREEKRISHNAN FOR R2 TO R4

TBIS WRIT APPEAL HAVING CQME UP FOR ADMISSION ON
22.10.2020, ALONG WITH WA.1392/2020, THE COURT ON THE SAME DAY
DELIVERED THE FOLLOWING:

Ao
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JUDGMENT

[ W.A. Nos. 1392 of 2020 & 1393 of 2020 ]
Dated this the 22" day of October, 2020

Shaji P. Chaly, J.

The appeals are preferred by third partes to the judgment in
W. P. (C) No. 14072 of 2020 dated 10.08.2020, after securing leave to

prefer appeal from this Court.

2. Appellant in writ appeal No. 1392 of 2020, Sr. K. G. Anil
Kumar was the petitioner in earlier round of litigation by and between
the parties and the writ petitioner namely Tomy Thomas and appellant
1In writ éppeal No. 1393 of 2020 is the President of Thalapalam Grama
Panchayat, Kottayam District, was also a party in the earlier round of
litigation by and between the parties, but they were not arrayed as
parties in the W. P. (C) No. 14072 of 2020. However, we found that
they ought to have been made parties in the writ petition and it was
accordingly that the leave petitions were allowed and permission was

Ay

granted to prefer the writ appeals.

/
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3. The subject issue relates to conduct of a quarry by the writ
petiioner, who is the 1% respondent in the appeals, within the limits of
Thalapalam Grama Panchayat. Various writ petitions were pending
before this Court in respect of the quarty conducted by the writ
petitioner for and against and the first among them were W. P. (C)
Nos. 15505 of 2016, 31684 of 2016 and 25529 of 2019. The writ
pettions were disposed of by common judgment dated 04.10.2019,
directing the Grama Panchayat as well as the State Environment
Impact Assessment Authority (SEIAA) Kerala, to consider and
dispose of license / consent applications pending before them, taking
into account the respective plans and other documents required for
consideration. Even though vrit appeal No. 2566 of 2019 was filed
against the common judgment of this Court in W. P (C) No. 25529 of
2019, it was dismissed as per Ext. P11 judgment, with liberty to the
appellants to challenge the validity of Ext. P3 amendment in
appropriate proceedings, dehors the decision taken by SEIAA in
accordance with the directions contained in the judgment of the
learned Single Judge. However, consequent to the decision taken by
the Panchayat, Sri. Tomy Thomas approached this Court by filing W.

P. (C) No. 5897 of 2020, which -was disposed of as per Ext. P15

S
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judgment dated 27.05.2020, in the following manner:-

“12. After hearing all the parties concemed and taking note
of the legal principles laid down by the Full Bench of this Court
in Tommy Thomas's case (supra), thus Court is of the considered
view that respondents 1 and 2 has to consider and grant the
requisite establishment and trade licences as the case may be as
submitted in Ext.P6 joint application without any further delay,
provided that the 3" respondent Kerala State Environmental
Impact Assessment Authority vacates or revokes the stop memao.
Accordingly it is ordered that the 1* respondent Committee of the
Thalappalam Grama Panchayat as well as the 2™ respondent
Secretary of the said Panchayat will consider the issue relating to
the plea made by the petitioner for grant of the establishment
licence as well as the trade licence as made out in Ext.P6 and to
grant such licences after affording reasonable opportunity of
being heard to the petitioner and to grant the same within two
weeks from the date of receipt of the communication from the 3"
respondent subject to the condition that those licences need be
granted only if 3 respondent vacates the stop memo issued in
relation to Ext.P1 environmental clearance. In case there is any
delay oo the part of the 3% respondent to communicate a copy of
the proceedings of the 3% respondent, it is open to the petitioner
to procuce a copy of such proceedings so passed by the 3%
respanident before the 2 respondent to avoid any further delay.
Ext.P6 joint application seeking such licences is for a period of
five years. It is hoped and expected that respondents 1 and 2 will
rise up to the occasion and will fully adhere to the Rule of law

and should show due reference and Tespect to the legal principles

AN
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laid down by the Full Bench of this Court in Tommy Thomas's
case (supra) so that the pettioner herein who happens to be the

litigant therein is not unnecessarily harassed and driven for

further litigation.”

4. Anyhow, in accordance with the directions contained in the
common judgment namely Ext. P10, State Expert Appraisal
Committee (SEAC) has considered the issue in its meeting held from

2*“to 4" June, 2020 and has taken the following decision:-

“Item No. 111.59 Judgment dated 4.10.2019 in WP (C) No.
31684/2016 filed by Tomy Thomas (File No.
1255/EC4/2016/SEIAA) (Common Judgment
in WP (C). 31684/2016, WP (C). 15505/2016
& WP (C) 25529/2019)

Decision: The Committee accepted the observations in
the Field Inspection Report and decided that
the environmental and social safeguards of
the building stone quarry has to be evolved
through a detailed Environmental Impact
Assessment study and precise Environmental
Management Plan for the proposed project.
The EIA should cover the impact of the
activities of the proposed project in and
around the site within an impact zone of 3km
radius. The impact assessment should

specifically cover the impacts on:

; A
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i.  All the buildings and corrected structure
within the radius of 500m and the
Impact due to the proposed blasting;

ii. Different types of buildings and
constructed structures within the impact
of 3km radius and the Impact due to the
proposed blasting;

iii. Alr quality and noise level of the impact
zone due to blasting and transportation;

iv.  Surface drainage;

v.  Groundwater levels due to blasting and
consequent vibration;

vi. Sloping terrain with special reference to
the possibility of inducing landslides;

vii. Biodiversity and

viii.Social aspects including employment,
income  and involuntary  land

acquisition.

The study should cover an area of 3km radius
of the proposed mining spot. A detailed land
use and land cover map of an area covering
S00m radius of the proposed mining spot
should also be submitted. The Committee
decided to direct the proponent to submit the
above details/documents so that a studied

decision can be taken on the matter.”

5. Thereafter, the SETAA has passed an order dated 30.06.2020,

ody
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namely Ext. P17 in the writ petition, which reads thys--

“Altention is invited 1o the reference cited. It s informed
that your proposal was placed in the 111% meeting of SEAC. The
Committee accepted the observations in the Field Inspection
Report and decided that the environments] and social safeguard
of the building stone quarry has to be evolved through a detailed
Environmenta] Impact  Assessmen Study  and precise
Environmenta) Management Plan for the proposed project. The
EIA should cover the impact of the activities of the proposed
project in and around the site within an Impact zone of 3km
radius. The impact assessment should specifically cover the
impacts on:

i. All the buildings and constructed structures within the
radivs of 500m ang the impact due 1o the proposed
blasting;

#i. Different types of buildings and constructed structures
within the impact zone of 3km radius and the impact dye
to the proposed blasting;

Hi. Alr quality and noise level of the impact zone due 1o
blasting and transportation:

iv.  Surface drainage;

v. Groundwater levels due to blasting and consequent
vibration;

vi. Sloping terrain with special reference to the possibility of
InGucing landslides;

vii.  Biodiversity and

viii., Social aspects including employment, income and

involuntary land acquisition. The study should cover an

o
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area of 3km radius of the proposed mining spot. A detailed

land use and land cover map of an area covering 500m
racius of the proposed mining spot should also be
submitted. The Committee decided to direct the proponent
o submit the above details/documents so that a studied

decision can be taken on the matter.”

6. It was basically challenging Ext. P16 decision of the SEAC i
the meeting held on 2" 1o 4% June 2020 and Ext. P17, W. P (C) No.
14072 of 2020 was filed. A writ of mandamus was alsg sought to
finalize the proceedings pertaining to Ext. P9 order of SEIAA dated
22.09.2016, whereby orders were passed to stop the operation of the
quarry on the basis of complaint submitted by Sri. K. G. Anil Kumar,

appellant in writ appeal No. 1392 of 2020.

7. The learned Single Judge after considering the entire issues
and taking note of the facts and circumstances on the basis of the
judgments rendered by this Court, namely Exts. P10 and P15, has

disposed of the writ petition with the following directions:-

(1) Exts. P-16 & P-17 1o the limited extent, jt has not
ordered for vacating or revoking Ext.P-9 stdp memo dated
22.9.2016 will stand quashed and set aside. It is made clear that
Exts.P-16 & P-17 in all other dspects are not interdicted by this

Court and the respondents will be at liberty to assess various

A




w .

A.

Hos. 1332 & 1393 of 2020 -12-

1>

A exors £, @) 2

aspects mentioned in Exts.P-16 & P-17 and the respondents will
also be at liberty to take a final decision on the matters ordered in

Ext.P-10 judgment, though the time limit has expired long ago.

(i) In view of the above limited interdiction made to
Exts.P-16 & P-17 it is further consequently ordered that the
impugned Ext.P-9 stop memo dated 22.9.2016 will stand quashed
and set aside. The petitioner is temporarily permitted to function
the gquarry, but he can do so strictly in accordance with the terms
and conditions of quarrying lease, explosives licence, statutory
consent of the State Pollution Contrg] Board and Ext.P-5 EC
grantecl by the respondents.

(i) The respondents will be at liberty to monitor the
functioning of the Petitioner's quarry and if it is found on the
basis of objective materials that the petitioner has violated the
terms and conditions of Exts.P-5 EC then the respondents wil] be
at liberty to take necessary action in that regard. So also if the
petitioner violates quarrying licence, explosive licence, statutory
consent of the State PCB, etc., then also the appropriate
authorities are at liberty 1o take appropriate action in that regard

in accordance with law but subject to a fair procedure.

(iv) The respondents will immediately take steps to ensure
that various parameters mentioned in Exts.P-16 & P-17 are duly
assessed, if necessary on the basis of further inspection, such
inspection should be done with prior notice to the petitioner and a
copy of the inspection report should also be given 1o the

petitioner.

ohs
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(v) Thereafter the Competent authority among the
respondents should consider the various aspects in the matter
including the parameters to be assessed as per Exts.P-16 & P-17
as well as in accordance with the observations made by this
Court in para 9 of Ext.P-10 judgment, after hearing the petitioner
as well as the objector concerned without any further delay, at
any rate, within 2-3 months from the date of production of a

certified copy of this judgment.

(vi) Needless to say, in view of the abovesaid directions,
the petitioner may temporarily function his quarry until final
orders are passed in the matter as aforedirected and in accordance
with Ext.P-10 judgment and care should be taken by the
respondents to ensure that assessment of the various parameters
mentioned in Exts.P-16 & P-17 is done preferably when the
quarry is u1 operation so that real impact could be duly assessed

by the respondents.

Further, needless 1o say, if the final decision as
aforedirected, taken by the 1% respondent is in favour of the
petitioner then proceedings in that regard may be issued so thar
the petitioner can produce a copy of the said proceedings before
the Panchayath Secretary concerned for consideration of the
matter as already directed by this Court in Ext.P-15 judgment
dated 27.5.2020 in W.P.(C).No.5897/2020.”

~

8. It 1s thus challenging the legality and correctness of (he
direction so issued, the writ appeals are preferred by the complainant

Sn. K. G. Anil Kumar and the Thalapalam Grama Panchayat. The

7 e
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paramount contention advanced by the appellants is that the judgment
was rendered by the learned Single Judge without hearing the affected
parties, who are necessary parties in view of the complaint filed and
the direcdons issued in Exts. P10 and P15 judgments. It is also
submitted that the learned Single Judge has directed to operate the
quarry, without obtaining an Environmental Clearance mandated by
the Hon'ble Apex Court in Deepak Kumar v, State of Haryana and
Others [(2012) 4 SCC 629)]. Other contentions are alsg raised relying
upon Article 21 of the Constitution of India and submitted that, if the
Quarty is allowed to be permitted, it would interfere with the
fundamental rights guaranteed 1o the citizens under Article 21 of the

Constitution of India.

5. The Panchayat in its appeal has also addressed almost similar
arguments, apart from contending that the learned Single Judge was
misdirected by the writ petitioner by placing before the learned Single
Judge, incorrect facts and circumstances, which lead to the issuance of
the directions and it happened since the Panchayat as well as the
affected persons were not made parties in the writ petition. It is also
submitted by the learned counsel for the Panchayat that the findings

rendered by the learmed Single Judge based on the Full Bench

7 P2
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judgment of this Court in Tomy Thomas v. State of Kerala [2019 (3)
KLT 987 (FB)] has no legal or facrual foundations and the permission
granted to the writ petitioner to temporarily function the quarry
without securing necessary license from the Panchayat cannot be

sustained under law.

10. We have heard Sri. P, B. Sahasranaman and Srj_ Georgekutty
Mathew, learned counsel appearing for the appellants, Sri. Joby Jose
Kondody, learned counse] appearing for the writ petitioner and Sri.
M. P Sreelaishnan, leamed counsel appearing for the SEIAA and

Perused the pleadings and materials on record,

11. The discussion of facts made above make it clear that the
baramount contention advanced by the appellants is that the impugrfed
judgment was rendered by the learned Single Judge, withoyr hearing
appropriate and Necessary parties and taking into account the material
facts and circumstances involved i the subject matter, Anyhow, we
find that on the basis of the directions contained in the lmpugned
judgment, the SEAC in its 114* meeting from 6% ¢, go October, 2020
has taken up the matter as 1tem No. 114.02 and has taken a decision

after hearing the writ petitioner, the Secretary of Thalapalam Grama

o
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'Panchayat as well as the con_lplainant Sri. K. G Anil Kumar, directing
the project proponent, i.e. the writ petitioner, to intimate SEIAA whilev
the quarry functions, so that the SEAC can conduct the field
inspection, in accordance with the directions contained in Ext. P10

judgment.

i2. Therefore, it can be seen that the paramount contention
advanced by the appellants that a decision was taken by the learned
Single Judge. without hearing them and therefore there could be
likelihood of decision taken by the SEIAA without hearing them no

more survives.

13. In that view of the matter, it can also be seen that the
judgment is already acted upon and appropriate action is being taken
by SEIAA and we have no reasons to think that the SEIAA would take
any decision otherwise than in accordance with law and the directions

contained in the judgments referred to above.

14. However, learned counsel for the appellants have a case that
the learned Single Judge has permitted the writ petitioner to conduct
the quarry withont secaring license from the Panchayat as well as the

Environment  Authority. However, as per Bxt. P15 judgment,

S —
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directions were issued to the Panchayat to consider the application of
the project proponent and to take appropriate decision in accordance
with law, if the project proponent was able to produce the necessary

clearance from the SEIAA, since at that point of time, the stop memo

issued by the said authority was in force.

15. Therefore, according to the learned counsel for the
Panchayat, the Panchayat was not bound to conSider the application
submitted by the writ petitioner, since he has not produced any
clearance from SEIAA and therefore the directions presently issued in
the impugned judgment, permitting the writ petitioner to temporarily

conduct the quarry, is not in accordance with law.

16. On evaluating the findings contained in the impugned
judgment, we are of the clear opinion that the learned Single Judge
has taken into account the judgment of the Full Bench in Tomy
Thomas supra on this account alene, because it was in thal judgment
the issue with respect to the power of the Panchayat to take
independent decision on the application submitted by any project
proponent was adjudicated and decided and it was held after taking

mto acconnt the provisions of law, the respective amendments made 1o

A=
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the Kerala Panchayat Raj (Issue of Licence to Dangerous and
Offensive Trades and Factories) Rules, 1996 that the Panchayat is
vested with powers to take independent decision in respect of the

application submitted for license, irrespective of production of any

consent / clearances issued by other statutory authorities.

ey

herefore, we are of the opinion that since the Panchayat has
not taken any decision consequent to directions L‘ontained in Ext. P15
judgment and in order to have a practical way out torthe issue only, the
learned Single Judge permitted the writ petitioner to temporarily

function the quarry.

18. According to us, the judgment of the Full Bench in Tomy
Thomas supra was not brought to the notice of the learned Single
Judge while rendering Ext. P15 judgment on 27.05.2020, because the
judgment of the Full Bench in Tomy Thomas supra was dated
30.09.2019, which thus means the direction contained in Ext. P15
judgment in W. P. (C) No. 5897 of 2020, directing the T halapalam
Grama Panchayal to consider the application on production of the
clearance from the SEIAA, was not in terms of the judgment of the

Full Benehvin Tomy Thomas supra. We are also of the view that the

S

[02 /)rzr\/(:i-wu% Iez@') (%




0y A vEooreR e @)[?

W. A. Nos. 1392 & 1393 of 2020 ~-19-

said aspect was realized by the learned Single Judge while rendering
the impugned judgment and it was accordingly that, reference is made
to the judgment in Tomy Thomas supra in the impugned judgment.

Therefore, we do not find much force in the contentions advanced by

learned counsel for the Panchayat in that regard.

19. "[aking into account ail the ahove aspects and the subsequent
development consequent to the decision taken by the SEAC in its 114"

meeting held from 6" to 8" October 2020, we are of the considered

opinion that there is no requirement for adjudicating the issues raised

in the writ appeals on their merit. We are also of the view that specific
directions are issued by the learned Single Judge in the impugned
judgment, with respect to the consideration of the iésue by the SEIAA
and time period is also fixed to take a decision. We are also of the
further opinion that the temporary functioning of the quarry was
permitted in order to assess the impact that can occur while the quarry
is physically functioned and the said direction was also issued after

hearing SEIAA. Therefore, the permission granted for temporary

functioning is with the object of enabling the SEIAA to evaluate and

take a decision in respect ob the Environmental Clearance, in

accordance with law,

A
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In that view of the matter, the writ appeals are disposed of
without any interference to the directions made by the learned Single
Judge, however, recording the abovesaid aspects and the
developments that have taken place consequent to the decision taken

in the 114" meeting of SEAC, as specified above.

Sd/-
S. MANIKUMAR
CHIEF JUSTICE

Sd/-
SHAJI P. CHALY
JUDGE

B oA
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item No.13 BEFORE THE NATIONAL GREEN TRIBUNAL

SOUTHERN ZONE, CHENNAI
Appeal No. 87 of 2017 ({SZ)

(Through Video Conference)
IN THE MATTER OF:

1.P. Chandrashekaran Nair
Kalathukadavu P.O
Kottayam District.

2. KM. Biju,
Kalathukadavu P

Vs.

Kotta?am Dlstnét Fa'
2. Thai@gai%m Grama Pand'layaih«»f e "

Rep. %? S
Plassanalf |
N e
Kottayamvl'_‘ E‘ggt -686 o T
3.SEIAA % A F

(R3 is impleaded as per 64 f:dt.23.5.2016) 4 "Respondent(s)

Date of hearing: 29.9.2020 )

CORAM: HON'BLE MR. JUSTICE K. RAMAKRISHNAN, JUDICIAL MEMBER
HON'BLE MR. SAIBAL DASGUPTA, EXPERT MEMBER

For appellant : Nil

For Respondeni(s) : Mr. Joby Jose Kondody for R1

Mrs. Vidyalakshmi Vipin for R3
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ORDER

The above appeal has been filed challenging the Annexure A-2 Environment
Clearance granted by SEIAA, Kerala to the first respondent as per proceedings
No.806/SEIAA/EC4/2237/2015 dated 4.3.2016. The ground on which the
Environment Clearance was challenged was siting criteria alleging that the quarry is
situated within 100 meters from the quarry and this aspect has not been properly

considered by the Expert Appraisal Committee and also SEIAA.

2. This Tribunal had directed the SEIAA to consider the question as to whether

been considered by the Hon'ble High Colirt ‘of Kerala and cerain directions have

been given. On the basis of the directions given, the SEIAA, Kerala is considering
the matter afresh and wanted some time to produce the copy of the judgment.

Accordingly, the matter was adjourned to today for that purpose.

5. When the matter came up for hearing foday through Video Conference, there

was no representation for the appellants even today. Mr. Joby Jose Kondody

/S
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represented the first respondent and Mrs. Vidyalakshmi represented the third

respondent.

6. The leamed counsel appearing for the first respondent has produced the order
of the Hon’ble High Court reported in TOMY THOMAS V. STATE OF KERALA 2019
{(3) KLT 987 (F.B) (W.P{C) Nos.15505 & 31684 of 2016) and also the common order
passed by the High Court of Kerala in ANIL KUMR & ANR VS. STATE OF KERALA
& ORS (W.P.{C).No25529 OF 2019 dated 4.10.2019). In W.P(C) No.15505 of

2016, the present appeliants were arrayed as additional respondents 7 and 8. The

Hon'ble High Court Fosed of the three writ petitions n@n d above by common

“In tha g of the matter 1 am of the considered opinion that thesr l titions can
be dispo é’?ﬁ)f wrth:gppropnate directions, In W.P.(C) No.1 5505 o

at ifbe ‘o*le su’féble appllcaﬁpa «ée%km‘g“permtts/hcence ‘from he

Grama F "ayat élid if any su;;;h Gpglie Aligri(s) are filed by the (i

shall be 15h red Fa?}ccordance w;t aw and zndepeﬁ%oently Bndaispassionately
without tak’ﬁ’g);n acco e finding resered in 'g‘dpz 1z oroer passed by the
Secretary daf@ . ind ; ,;,, rama Panchayat
dated 11.4.2016 ang takmg into account the amen ; P »
principles of law iaid dow 5. the Full Beng this "

reference order at the earfiest and at-any rate within two months from the date of

2016 petitioner is

Fhalappalam

y operator, it

ovisions of law and the

his coun' in the afore quoted

receipt of a copy of this judgment.

W.P.{(C).Nos.31684 of 2016 and 25529 of 2019 are disposed of with direction to
the Kerala State Environment Impact Assessment Authority, Thiruvananthapuram
i.e., the 2 respondent to finalize the proceedings pertaining to Ext.P11 stop memo
dated 22.9.2016 after providing opportunity of hearing to the petitioner petitioners in
W.P.(C) No.25529 of 2019, 8" respondent in W.P.(C) No.31684/2016 ie., K.G.

Anifkumar, Convenor, Kizhakkemala Protection Council, Secrefary of the Grama

vise
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Panchayat and all other stakeholders including Centre for Earth Science Studies the
report drawn by the said organization in respect of the area in which the quarry is
situated, the plans prepared under the Disaster Management Act, i.e, National Plan,
State Plan and the District Plan and all other inputs available and produced by the
petitioners and the interested persons and attain finality at the earliest and at any
rate within three months from ﬁ;e date of receipt of a copy bf this judgment.
The writ petitions are disposed of accordingly.”
7. So it is clear from this that the entire matter has been now left to the

consideration of SEIAA to be considered afresh, after considering the objections
raised by the residents, including the appellants herein and also the issue regarding

1AA to the project proponent viz :

stop memo issued Ly respondent herein.

e issue has been now left open to be 6

8. Since by SEIAA afresh,

{efhla in the writ
.. o the above

rded%hd the appeal is _disposed of accordfﬁgly ' iberty for the

appellafits gfithe ﬁ”z;f:i respondent, h%ﬁ;‘ﬁ‘ghi the order ifiapy pagsedsby SEIAA in
% % £ § r ; ,’%

- 7 -;

5 N, Z S 3 2,
this regard befpre th”é%opropriatemm {\n acCtordance witfidaw.
[ 4'54’ W d

£t

= (Justice K. Ramakrishnan)

......................................... E.M.

(Shri. Saibal Dasgupta)
Apl.87/2017 -29.9.2020-kkr
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True English Translation of Annexure R3(i)

From
Selin Joseph
Adippukallungal
Vettiparambu, Kalathukadavu P.O
Erattupetta, Kottayam (Dist)

To
The National Green Tribunal
Southern Zonal Bench,
Chennai.

Respected Sir,

The House No. 203 in Ward No. 4 of Thalappalam Panchayat which is owned by me
is a 60 years old house. By passage of time, lot of damages has caused to the building. The
said house has been rented to Thomas P.C temporarily on account of construction of his
residential house. The operation of quarry of Mr. Tomy Thomas at a distance of 500 meters
from my residential house had not caused any damages to my house. I am producing a copy
of my Aadhaar Card and the Tax Receipt of Panachayat Acts for the building in order to
prove my ownership of the building.

Truly,
Selin Joseph.

Kalathukadavu,
Date : 24.03.2021.

A
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True English Translation of Annexure R3(j)

Village Office, Erattupetta
No. 90/16 Dated 04.10.2016.

Village Officer,
Erattupetta.

Additional District Magistrate,
Kottayam.
Sir,
Sub:- Complaint against quarry-submitting report-reg.
Ref.- Your letter No. DCKTM-3176/2016/H4 dated 20.09.2016.

Your kind attention invited to the above reference enquiries were
conducted against the functioning of quarry at Kalathukadavu within the territorial
limits of Thalappalam Grama Panchayat based on the complaints filed by the near
of residents. The distance between the houses of the complainants and the quarry
cannot be ascertain practically. Hence based on the village block map, the
distance between the survey number wherein the quarry situate and survey number
of the complainants residence were ascertained and appropriate distance is
calculated. A sketch showing the said distance is submitted for further action.

Sd/-
04.10.2016
lssued under RTI Act.
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District : Kottayam Block : 50
Taluk : Meenachal Site Plan Survey No. 24772, 248/3
Village :Erattupetta 248/4, 249/1, 249/2, 249/3,

248/4, 439/1-1.

No. Name of  complainants
Approximate
distance from
the quarry

1. Sunil

Vellapasakkal 250 meters
2. Hariharan Nair Paniyenkal 250 meters
3. Manoj Kalarikkal 250 meters
4. K.K. Gopi Kanjirakkatt 350 meters
5. P.N. Sivaraman Punnackal 350 Meters
6. Mathew T. Adhikaran 400 meters
7. Thomas Mathew Madakkal 200 meters
8. P. Chandrasekharan Nair

Konttattukunnil 300 meters
9. Shaji Joseph Valiyaparambil 250 meters
10. Varkey Joseph Olikkal 200 meters
11. Aneesh Kaipanath 200 meters
12. Prabhakaran Nair Eruvallil 200 meters
13. Chellamma Sreedharan Nair

Moozhikuzhiyil 200 meters
14. Narayanan Kottukappallil 200 meters
15. Thomas Devassia Poriyath 500 meters

Quarry

Residences of the complainants

The quarry is situated about 200 meters west of road leading to Plasanal from 250
meters from Vettiparambu Junction on Erattupetta Thodupuzha in Erattupetta Village.

AN



