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Vs.

The State Environment lmpact Assessment
Respondents

Authority (SEIAA) Kerala & Others

l, the 3d respondent Tomy Thomas, aged !  V9ar1,-S/o. Thomas, Pulickal House'

Kalathukadavu 1eO), eirtti,p"tta, Kottayam District-686 579, Kerala Stae

in the above petition do hereby appoint and retain M/s JOBI JOSE KONDODY (J'493)

(K/666'9e)

Advocates of the High court of Kerala to appear for me/us in the above appeal/ petition and to-

conduct and prosecule 1or Oetend) the same and all proceedings that may be.taken in respect of

any application connecied with the same or any decree or order passed therein including all

applications for return of documents and applications for review in appeals under section 5 of the

High Court A.t ;il il afplications for leave to appeal to the Supreme Court and to draw any

m6nies payable to me in the said Appeal/ Petition'

Dated this the {t'f l day of March 2021

Witness:

Attested

K Su tal

pv b.-
2.

ExecutanUExecutants is/are personally known to me and he/she/they signed this

presence

(,g

Accepted

-fb\ Js9

6" 6L*7

in my

v,t\9-'

^bTfi3Ds-"fi"*r
fux,'K6t(lqt (eta Iqt
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BEFORE THE NATIONAL GREEN TRIBUNAL,

SOUTHERN ZONAL BENCH, CHENNAI

Original Application No. 7612021

K.G. Anilkumar

Vs.

The State Environment lmpact Assessrnent

Authority (SEIAA) Kerala & Others.

...-Applicant

Respondents

REPLY STATEMENT FILED BY THE 3'd RESPONDENT IN THE ABOVE
ORIGINAL APPLICATION

l, Tomy Thomas, aged 54 years, S/o. Thomas, Pulickal House,

Kalathukadavu (PO), Erattupetta, Kottayam District6S6 579, Kerala, do hereby

solemnly affirm and state as follows.

I am the 3d respondent in the above original application. I know the

facts of the case and as such I am duly competent to swear this

affidavit.

All the averments contained in the original application and the

grounds stated therein save those that which are specifically admitted

hereunder are denied.

At the outset, it is humbly submitted that the applicant herein had

approached this Hon'ble Forum with unclean hands and by

suppressing material facts in order to play fraud upon this Hon'ble

Tribunal and to obtain illegal orders when he failed to secure

favourable orders from the Hon'ble High Court of Kerala in several of

the Writ Petitions filed by him before the Hon'ble High Court of Kerala.

On that sole ground the above original application which is filed by the

applicant suppressing material facts has to be dismissed with

1

2

3
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compensatory costs to me. Further it is humbly submitted that the

original Applicant herein is residing more than 4 kilometers away

from my quarry on the back side of the quarry. Even if areal distance

is taken he resides at a distance of m1re than 1.5 kilometers from my

quarry. so also it is submitted that the face of my quarry is not to the

side of the residence of the original applicant herein and therefore he

is not at all in any way aggrieved by the functioning of my quarry.

4. The averments contained in paragraph 2 of the original application

are absolutely false and hence denied- Annexure A1 Environmental

Clearance granted to be was never revoked by the 1s respondent on

22.09.2A16 whereas based on an illegal report issued by the local

police sub inspector to the 1tt respondent, upon the influence of my

business rival, the 1$ respondent without ascertaining the conectness

of the report of the Sub lnspector of Police, Erattupetta and the

complaint of the applicant herein stating that the conditions in

Annexure 41 is not being complied with while carrying out quarrying

opefation directed to stop the operation of the quarry- A true copy of

the order dated 22.09.2016 issued by the 1"t respondent to the 3'd

reSpondentisproducedherewithandmaybemarkedaS@
R3(g)- The said stop memo was issued immediately when I started

forming road leading to my quarry and within 20 days of such

operation based on Annexure 41 and on the strength of the quarrying

lease granted to me by the Geologist, Kottayam. Even though the

applicant was having a copy of the same, he cleverly did not produce

the same before this Hon'ble Forum in the above Original Application

with malicious intentions. I had challenge Annexure R3 (a) before the

Hon'ble High Court of Kerala in W-P.(c) No. 3168412016'

5. Even though I was granted with Annexure 41 Environmental

Clearance aS early as on 04.03.2016, the concerned Grama

Panchayat under whose territorial limits, I proposed to start my quarry

did not grand me a trade license under the provisions of the Kerala

Panchayat Raj Act, 1994 and Rules thereunder, I approached the
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Hon',ble lligh court of l(erala by filing w.P.{c} No. 15505/2016 on the

ground that once the technically competent authority issues

environmental clearance after conducting all studies' the panchayat

do not have any authority to deny trade license to an entrepreneur

raising environmental issues- The leamed Single &tdge of the

Hon'ble High Court of Kerala ttrough originally granted an lnterim

Order later referred the issue to a Division Bench on the ground that

different views in the grant of license was taken by the Division Bench

of the Hon'ble High Court of Kerala even after the applicant obtained

EnvironmentalClearance. The Division Benctr thereafter refered the

issue to a Full Bench of the Hon'ble High Court of Kerala to decide

the issue since there were contrary findings with respect to grant of

license in the light of Environmental Clearance. Since W'P'(c) No'

g1684t2016 also pertains to the same quarry, the Learned Single

Judge refened the said case also along with llr/'P'(c) Ho' 155a5'2a16

to the Division Bencfr later on refered to the Full Bench. The

applicant herein was also heard by the Learned Single Judge, the

Division Bench and the Full Bench when the matter was considered

by l!* Single Judge, the Divisron Bench and the Full Bench. During

the course of t:earing by the Full Benctr, the Pancfiayat Raj Act, 1994

got amended by ttre Government, and the Panchayat was mandated

to issue license if other technically competent statutory authorities

issue permission to operate the unit. The Division Bench decision

relied on by me before the Learned Single Judge, the Division Bench

and the Full Bench was hold good by the Full Bench and answered

the reference accordingly and send back the Writ Petitions to the

Learned Single Judge for consideration in the light of the Full Bench

judgment in the matter. A true copy of the Full Bench Judgment

reported in 2019(31 KLT 987(FB) (Tomy Thomas v. State of Kerala)

decided on 30.08-2019 is produced herewith and may be marked as

Annexure R3{bl.

6. Thereafter the Learned Single Judge in the light of Annexure R3(b)

iudgmenl considered W.P.(cJ No. 15505n916, W-P{c) No'
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31884t2O1S and w.P{c) No.2552912019, the one filed by applicant

herein togettrer and pass the common order that the petitioner

therein, the 3d respondent herein, if files fresh application far lrade

license, the application should be considered in accordance with law

and independently, taking into account the amended provisions of law

and the principles of 1aw laid down by the Full Bench in Annexure

R3(b) Judgment within 2 months fonn the date of receipt of the copy

of judgment.

7. wP.{c) No. 31684/2016 and w.P.(c) No. 2552912019 were dlsposed

of with direction io the 1-t respondent herein to flnalize the

proceediftgs pe*laini+zg to Exlribit P11 Stop Merno dated ?2"A9.2416

{Annexure B3{a} lzere:rl} after providing an opportunity of hearing to

the applicant herein, myself and all other stake holders including

Center for futth Science Studies (CESS), the report drawn by the

said organization in respect of the area in which the quarry is situated,

the plans grcpared under the Disaster Management Act and all other

inputs available and produced by myself, the interested persons, and

attain finality at the earliest, at any rate within three months from the

date of receipt of a copy of the judgment. A true copy of the common

judgment dated 04.10"2019 passed by the learned single Judge of

the Hon'ble High Court of Kerala in W.P(c) No. 15505n016, WP(c)

No. 31684t2O16 and W.P(c) No. 2552912A19 is produced herewith

and may be marked as Annexure R3{c}.

8. The original applicant herein upon receipt of Annexure R3(c)

judgment understood that the 1"t respondent will conduct enquiry as

stipulated by the Hon'ble High Court of Kerala and certainly witt find

that Annexure R3(a) was issued illegally and also that there is every

probability of myself starting the unit, preferred a Writ Appeal against

Aanexure R3{c} judgment before the DMsion Bench of the Hon'ble

High Court of Kerala on altogether different ground that

Environmental Clearances are granted by the 1"t respondent in

violation of the dictum laid down by the Hon'ble Apex Court in Deepak

d{t
-+4u-f
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Kumar's case and accordingly all Environmental Clearanes granted

by the 1st respondent is bad in law including Annexure A1

Environmental Clearance granted to me by the 1"t respondent and

therefore I be restricted from enjoying the benefit of Annexure 41.

The Division Bench of the Hon'ble High Court of Kerala dismissed

Writ Appeal No. 256612019 filed by the Original Applicant herein

against Annexure R3(c) judgment reserving the right of the appellant

therein to challenge the validity of the amendment brought out by the

Ministry of Environment, Forest and Climate Change to EtA

Notification, 2006- The true copy of the judgment dated 08.01 .2020

passed by the Division Bench of the Hon'ble High Court of Kerala in

W.A. No. 2566nWg is produced herevrtith and may be marked as

Annexure R3(dl.

9. Even after Annexure R3(c) judgment, the concemed Grama

Panchayat who was a party to all the proceedings on the files of the

Hon'ble High Court of Kerala, failed to grant trade license to my

quarry. Therefore, I approached Hon'ble High Court of Kerala by

filing W.P(c) No. 5897/2A2A. The Panchayat appeared the said Writ

Petition and took a contention that Annexure R3 (a) Stop Memo

issued by the l"trespondent has no so far recalled and that was the

reason why the Panehayat not issued the trade license. The 1't

respondent herein appeared before the Hon'ble High Court of Kerala

in W.P(c) No. 589712A2A and submitted that incompliance of

Annexure R3(c) Common Judgment, all the parties concerned

including myself, the District Geologist, the Panchayat Authorities

have already been afforded reasonable opportunity of being heard in

the prior sittings of the committee of the 1"t respondent herein and on

account of the present lockdown issues, the meeting of the competent

committee of the 1$ respondent is scheduled to be held on 2M 3d and

4th of June 2020 in which the decision as the complaints of the

objectors which led 1o the temporary issuance of stop memo will be

rendered by the competent authority of the 1$ respondent herein

without much delay. The Panchayat was directed to issue trade
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liense in case the 1{ respondent herein vacates Annexure R3 (a)

stop memo. A true copy of the judgment dated 27 'A5.2020 passed by

the Learned Single Judge of the Hon'ble High Court of Kerala in

W-P(C) No. 5897f02O is produced herewith and may be marked as

Annexure R3 (el.

10. Subsequently the 1st respondent intimated me to carry out the impact

assessment on allthe buildings and constructed structures within the

radius of 500 meters and the impact due to proposed blasting, air

quality and noise level of the impact zone due to blasting and

transportation and social aspects including employment, income and

involuntary land acquisition. The study should cover an area of three

kilometer radius of proposed mining spot. A detailed land use and

land cover map of an area covering 500 meters radius of the

proposed mining spot also to be submitted. The above study report

was directed to be submitted at the earliest for processing the

application for vacating Annexure R3 (a) stop memo. A true copy of

the letter dated 30-06.2020 issued by the 1d respondent to the 3'd

respondentisproducedherewithandmaybemarkedaS@,
R3 (fl.

11. Annexure R3(f) was cl,allenged by myself in W.P(C) No- 1407212024

before the Hon'ble High Court of Kerala which led to Annexure A2

judgment. The main challenge on Annexure R3 (f) was that the

studies proposed to be conducted therein can be done only if

Annexure R3 (a) is vacated and permitted to operate my quarry. lt

was in such circumstances the Hon'ble High Court of Kerala after

hearing the 1"t respondent herein as well, vacated Annexure R3 (a)

and temporarily permitted myself to function the quarry to comply with

the studies contemplated in Annexure R3(0. I was temporarily

permitted functioning of my quarry until final orders are passed in the

matter as directed in Lnnexure M judgment as well as Annexure

R3(c) common judgment passed by the Learned Single Judge of the

Hon'ble High Court of Kerala.

c"+,)
<"Fr-\



q

12.AggrievedbyAnnexure42judgment,theoriginalapplicantherein
obtained leaye from the Division bench of the Hon'ble High court of

Kerala and prefened w.A No. 139212O20 belore the Division Bench'

The Panch ayal alsa 
"f,lme 

up with another w-A 13931202a against

Annexure A2 Judgement. The Division Bench passed a common

Judgment in w.A No. 1392f2020 and 1393t2020 dedaring that the

permission granted for temporary functioning is with the object of

enabling the SEIAA, the 1"t respondent herein to evaluate and take a

decision in respect of Environmental Clearance (Annexure R3(a)) in

accordance with law- A true copy of the common judgment dated

22.1}.2fr20 passed by the Division Bench of the Hon'ble Htgh court

of Kerala in w.A No. '1392/2020 and 1Fj93aO2O is produced herewith

and may be marked as Annexure R3 (q). Annexure A3 produced by

the originalapplicant is also refened to in Annexure R3 (g)judgment'

13. ln this connection it is also humbly submitted that another resident

residing nearby planted by my rival quarry operator had challenged

Annexure A1 Environmental clearance before this Hon'ble Forum in

AppeatNa.STZafi.lnthesaidappeallproducedthejudgment
passed by the Hon',ble High court of Kerala in the matter. This

Hon'ble Forum found that since entire issue has now left open to be

decided by the $EIAA afresh, in view of the direclions given by the

Hon'ble High Court of Kerala nothing survives in the appeal' A true

copy of the order dated 29.09.2020 passed by this Hon'ble Forum in

Appeal No. 87/2017 is produced herewith and may be marked as

Annexure R3fhl.

14. Even though the original applicant herein is a pafi to majority of the

proceedings on the files of the Hon'ble High Court of Kerala had

purposefully not produced the above referred judgmens before this

Hon'ble Court in order to obtain favourable orders by him suppressing

the materialfacts.
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15. The averments contained in paragraphs 4, 5 and 6 of the original

application are absolutely false and hence denied. Alt the

complainants and the nearby residents of the petitioners quarry were

heard by the 1"t respondents and the technical committee of the 1st

respondent, SEAC, when they visited the site. No buildings were

damaged on account of the functioning of my quarry' As regards the

house of Sri. Thomas P.C refered to in Annexure AC, the same

belongs to one Mrs. Selin Joseph, Aduppukallungal House,

Vettipparambu, Kalathukadavu P.O., Erattupetta. On receipt of the

copy the above original application, I approached Smt. Selin Joseph

in order to ascertain whether any damages were caused to her house

on account of functioning of my quarry. She even went to the extent

of swearing an affidavit for filing before this Hon'ble Forum stating that

house No. 203 of ward No. 4 of Thalapplam Grama Panchayat

belongs to her and the Same aS been rented out to Thomas P'C and

no damages were caused to her house situated at a distance of more

than 500 meters from the quarry of Tomy Thomas and the damages

caused to her house was due to the age of the house. A true copy of

the statement dated 24.03.2021 prepared by Mrs. Selin Joseph for

producing before this Hon'ble Forum is produced herewith and may

be marked as Annexure R3 (i). The allegation that cracks have

been developed at the residential buildings of Chellamma

sreedharan, Mary Scaria, Varkey Joseph and sivaraman are

absolutely false and hence denied. lf at all any cracks and there in

their houses, it was due to the poor quality of construction of the

houses and no due to the blasting operation conducted by me. Right

from the beginning, in the matters on the files of the Hon'ble High

Court of Kerala, these were the allegations against my quarry and

that was a reason that in Exhibit R3(c) judgment, the Hon'ble High

Court of Kerala directed the 1't respondent to hear all affecled parties

while finalizing Annexure R3(a). Further it is humbly submitted that

on an earlier occasion when the original applicant herein along with

the others when prefered complaint before the Additional District

Magistrate, Kottayam against the functioning of the quarry, the
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Additional District Magistrate Kottayam directed the Mllage officer to

r,,ndyct enquiries and to furnish a report regarding the distance

between the residence of the obiectors to my quarry' Accordingly the

Mllageofficer,Erattupettaon04.10.2016conductedenquiriesand

submitted hls report before the Additional District Magistrate'

Kottayamstatingthatalltheobjectorstomyquarryareresidingmore

lhanZoametersaway.ATruecopyoftl.rereportdated04.l0.2al6

filed by the Village officer, Erattupetta before the Additional District

Magistrate,Kottayarnisproducedherewithandmaybemarkedas

Annexure R3{i}- Therefore going by Annexure R3fi} report there is

no chance for any building getting damaged on account of functioning

of my quany- Annexures .A4, AS and AB photographs produced does

rotrevealastowtretherthosecracksoccurredonaccountof
functioning of !!* quarry" Annexure 46 photographs is relating to

abandonedquarryinttrepropertyconductedduringearly2000andat

presentthequarryingoperationsarestartedfromthetopasseenin

t}rephotographandwhenitreachestheabandonedquarryitwillbein

perfect shaPe.

16. The averments contained in Paragraphs 7 and I of the original

application are absolutely false and hence denied. If the I't

respondentyyassupportingmetooperate{{lyquarry,thenttreywould

have vacated Annexure R3(a) and pennitted me to operate the quarry

full-fledged'Asalreadysubmittedftequarrywillbeoperatedfrom

the top by providing benches and as of now the formation of the road

leading to the top of the quarry is undertaken'

17. The averments contained in Paragraph I of the original application

are not fully coffect. The petitioner's quarry is not functioning at

Kizhakkemala. The center for Earth science studies (CESS) had

appeared before the Hon'ble High court of Kerala and submitted that

there is no autho nty forthem to prepare Annexure 47. Right from the

beginning in all writ Petitions referred to above on the files of the High

court of Kerala, the original applicant herein as well as other
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objectors contended there that based on Annexure A7, my quarry has

to be stopped. lt was in such circumstances, I had to implead CESS

* u* s{ thet&+i*.Peltas{tand they appeared betore the Hon'ble Hlgh

court and disowned Annexure A7. Further when the original

applicant herein contended before the Learned single Judge of

Annexure A7, the Hon'ble High court of Kerala in Annexure R3(c)

judgment directed the 1"t respondent to hear GESS on the

corectness of Annexure A7 while passing final orders pertaining to

Annexure R3(a) Stop Memo- Further it humbly submitted that if at alt

the GESS had conducted a study as Annexure A7, it is in the quarry

of Ozhakkal Granites and not in my quarry'

18. Tfre averments contained in Paragraph 10 of the oljginal application

are absolutely false and hence denied. These statements are made

only with the intention to preclude the 1"t respondent from passing

final orders on Annexure R3(a) Stop Memo in compliance of the

various judgrnent of the Hon'ble High Court produced above' The

grounds raised in the Original Application are all to.that effect and

therefore denied- True that the national Green Tribunal in O'A' No'

lO4lZOlg had enhanced the distance criteria from 50 meters to 200

meters when btasting is involved in the quarry. There are no

residences withln 200 meters of my quarry as its evident from

Annexure R3(il.

19. Tfre original applicant ls not entitled for any of the reliefs sought for

the above original application for the reason that I had not caused any

damages to the environment and the operations now carried out is

only on the strenglh *f the judgments passed by tfre Hon',ble High

Court of Kerala in order to carry out the studies stipulated by the 1"t

respondent- T?re original applicant has filed the above O.A with an

intention to deny the proposed studies sought to be conducted by the

1st respondent. He is very much sure that if the studies directed by

the 1't respor+Cent is conducted, it will result in var,ating Annexure R3

(a) and thereby I will start operating my quarry which will be against

a--fn-+-
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the adverse interest of my business rival who had planted the original

applicant herein.

ln these circumstances it is humbly prayed that this Hon'ble Forum may

the pleased to dismiss the above original application with compensatory

costs to me.

All facts stated above are true and correct to the best of my knowledge'

information and belief Q+''11
3,d RESPION DENT

solemnly affirmed and signed before my by_t!9 deponent who is personally

known to me in my office at Ernikulam, on this the 29tn day of March,2021

It-ln..-l
v

Dated this the 29th day of March, 2021

Jobi Jose KondodY
Advocate

Jobi Jose KondodY
Advocate

J">
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proceedings af the State Envirinntent Impad Assessment Authority

Eerala
Present: Prof. @r.) K.P. Joy, Chaimun, Dr. J' Subhashini, Member and Sri' Y'S' Senrtil I'A'S Member

Secretary.

Sub: Complaint agprrst rh€ E.C graa*Aro qurryproject of Sri. TomyThomas ia $y'Nos 24712,

247/2/1, 247t2/2, 24?12J3, 24gll, 249/2, 24913, 249t4, 439J1-l' 248/+ 248l3PT af

Erattgpetta village, Thalappalam Grama Panchaya\Meenachil Taluh Kottayam District-

Stop Me,mo- issued

STATE ET\IWRONMENT IMPACT ASSESSMENT AUTHORITY

No. 1255/E C4n0I6l SEIAA deteq ThiruvrnanthtPuran 2249 -ZA fi

Read:- 1. EC. proceeaags ilo.80ffsEIAA/EC 41223? J2fi15 dztfxl 0443-2016

2. proceedings NoA&1O93116 dal& 15{/'-2016 of the Secrctary, \\alappalam Grama

Panchayat, KouaYam district.

3. I*ns No.31?IIDX/1#PSD datld 164?-2016 from Sub Inspector of Police.

ErattuPetta
4. Miolfics of the 56$oe*iag of SELAAheld on 2347'2A16'

ORDER

WHEREAS Environmeatal Clearence.under the Environmeilal (Prot*.aorfi l,:a, 19&6

has been g;!I1tgi. to Sri. Tomy Thomas, Puiickal House, Kalathuklda"u'P.O., Erattupett4

Kouayam Dis6ict for$ur."ing of l, 20,000 MTA Building Stone fiom 1 .s74zhecomprised in

sy.Nos 247/2247t?.lt,247/212247/213,24911,2491234913,24914,43911-13,4814,248/3PT of

Erathryetta Village, Thalappalam Grama Panchayat, Meeirachii Taluk' Kottayam Distriu! as per

the procedings read above, uoder the specific conditious me,lrtioned thersin and genenJ

cooditions annexed thereto;

AI,ID WHEREAS, Sri. ILG. Anil Kurrar, Corvenor, Kizhalterrala Protetioo Council,

has petitioned the Arilhority that oore of the cotditions in the Environurenal Clearance has been

complietl vitb whereby the operaioa oflbe {uary rnay be stoppetl;

AI.{D WHEREAS the Thalappalam Grama Panchayat iD its proceedings read above

declined to renew the D&O lioeoce, to the quarry for tbe years 2015'16' and V0l6':17;



r Nr*'-i.ug..e ( g-&M
AND WHEREAS, tbe Sub lmp'ttor of Police, Eratnrpetta as per his lats'read above,

has reported to tbe Authority ttrst the quarr), is working violating the conditions in the
Environmeatal Cl eargnce;

AND WHEREAS, the Authonty in its 56e meeting held on Z3|7.2016 has examind tne
reports and decided to issue stop rnrtno ic view of the violation of Environmertt Clearanw.

conditions

NOW THEREFORE" for exe"-ciss of the power r:rder Section 19 of the Environment
(Protrctioa) Act" 1986. the State Em'ironraat Impact Assessment Authority, hoeby direct that

the operation of the quarrybe stopped forthwilh;

The Tahssildar, I{eeanchii, rrili lmplement the decision and reporl

sd/-
V.S. SENTHIL I.A.S

Me,rrrber Secretary, SEIAA
gL

Additional Cfoief Swraary
Environme,at & Forest Departrr:ent

Government ofKerala

Tn

1. The Tahcdttar, Meeaachil. Kottayarn

-Z Sri.Tomy Tho,mas,

Pulickal House,
Kulathukadam {P.O),
E:rzaap*4 Ko$al'am - 5Sf, 5 79.

3 Kumar,

Samral=ha:ra Samathi

t QZ

4.

5.

6.

District
Villagc

7. Disda
8. O/C
9. S/F

Kottayamt

Eranpcq Erafrupetta (P.o),

am Grama Panchaya! Kottayur - 6&6579
Kotalam

b

-
By Arder

Admidsfator,
SEIAA

F

f -r.

10.
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Hon?ble l,iriustice C'KAMul ReNm'

HutbteMr'Justl'ce R'

TornYThornas v. State of Kerala

Tfiornasv.Stateofl{erala(GKAbdulRehim,J.}(F.8.)
987

s8? tF.B.)

Hon'hle Mr)ustice Shaii PChalY &

NanYanaPishandi

T{.P.{C) }los-1 5505 & 31684 of 201 6

Dedded on 30th Augrst' 2019

Panchayat RaJ Act' tggA (X""t")' Section 233 (As amended by Act 14 of

201 81 - The omtssit;-"'f-Jti');t' iui'tr t'ult;;iil (3) of sectlon 233 slves

a clear lndication *'lt"ii"]owii'tL tt':.vii;;".rli'cr'ayat to refuse the

;ffi;"ffit "" 
t'* art*n it^'ay l>y the Lesislature'

Held:Undertheamendedpm'vidortsofsub'sedisr{3)ofSe{tionT:-"freAct'the
secretary or tre offioer rffi;ffid tyli* rn*ro *J;i* emuiry an! ybmft report to

rhe viltage panchayd as;ffi";'th. gtuurtn*ni oi tttt mirv' woristtop' workptace

or other instaraton ot maffiei oi*nriu"t *g ffirri-tl*t ttre permission is applied

{or, is objectonaUle Uy reaUn 
"iU"r.*y 

ot popuUiJn:t}re neighburrhood and possibility to

cause auisance * rUr*il-ii" ViUud"plnihry;i;; mnsiOltatlon of sre application and

fe reout of tre Sec'ebnfu'A J*tr'-omt"utfrorities as specified h subsection (4) rnay as

H#ffi",h; ;. G.bd i il # ;{: ffi*t,'mmffi1ilffiffitr},
"ilrUta 

rir.t mndions as lt thinks fit to impos

contained in tre r,r*;; pr*|ion. ,.n orniu"i grrurgit {he bmendmenl subdause ft}

of suFsection (g) whil$;ild f,, vittrg" Panchayat h retuse the permission for reason

to be record'd, *o ori&*#* d" "irt; 
uor" fgives a dear indication that the power

of tre vrllage Pandrayatto reliselhe pennlssion tras-leen taken away by the legislature'

lpata.2?l

I
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conditions 8s may be requlred for abaternent of the nulsancE if any, as recommended in

the exprt opinlon of tfie roncemed department From the amendrnent incorporated under

nrle iZ(3) it is clear and eYidentthat the. power vested on the Wage Panchayat to refuse

tre permlislon based on the opinion trat the construction or establishment Is objectionable

by raason of hlglr derslty of population in the neighbourhood or that Xself likeJy to cause

nuisance, has been taken auray by the legislature. Through the amendment it is clarified

that if ttre Vrflage Pandrayal is of the opinion that the construction or establishment is

objec{onable by reason .f h}gh densig of population in flre ne(Thbourhood and is likely

to cause nuisancc, then tte Secretary shall obtain an expert opinim of the deparfrnent

concerned and shall place such repoi for consideration of lhe Village Panchayal There

also the Mllage Pandrayatls or{y auhorised to issue perm,ission subjed to sudr mnditions

as rnayte raquired forabaternent of the nuisance, as rec,ommended in lhe expertopinion

of the concerned departmenl Therefore it is clear and svideDt that tte power vested on

ttre Mllage Panctrayal to rfusa the permission has been taken away by virtue ot the

amendments (Para'23!

Panchayat Rai Act,1994 {Kerala), Section 233 (AB amended by Act 14

of 2018) - From the date of enforcement of the amendments from 20th

October, z}1|,itcannot be said that Village Panchayats have got primacy

of power to take an lndependent declslon to re1'ect the appllcations for
permisslonfliCence under provlsions of thE Act and the Licensing Rules, for
constructlo n srlor establishment cf any factory workshop or work place.

As mentioned in lhe fuegoing paragraphs, the amendments specified above were

inboduced through he lGrala lrrvestment Prornolion and Facilihlion {Nor} (Act fif}g11}'
The object of intodudrg suctranAct, as specified therein, is intended to gtve effect to certain
'proposals of tre Gorsnmerfl of Kerala h avoid delayin granting leriou llcenceslpermissions,

appronals and dearances requhed under-various enactnents. Therefore tlre intenlion of tre

legislature to bring sucfi drastig amendment is dear and expttdl Hence it is to be observed

thaq figm tre date of enfqcement of the amendments from 20n October, 2917, $ cannot be

said hat Mllage llandrqaE luve got primscy of pov,ier b take an independent decision to

reiect the 4plicatims for pennission/liceoce under provislons of hE Ac{ ard the Ucensing

Rr-des, for construdion or for e$ablishment of any fadory uorkshop or uork place-' (para.24)

Panchayat RaJ Act, 1994 {Kerula}, Section 233 (ns amended by Act 14

af 2018) - Panchayat Raj (lssue of Licence to Factories, Trades, Entre.
preneurshlp Activities and Other Services) Rules, 1998 (Kerala), Rule f 2
(As amended by S.RO, No67a/2017 by l,lotn, G.O.(PI No.80/2017) - The
Gmma Panchayats (Village Panchayats) are obliged to grant permlssions
in cases where the authorities mentioned under Section 233 of the Act had

Issued such permlsslons or consents or no.obieclion certiEcates.

The Grama Pandtayab filiUage Panchayats) are obligad b grant Bermissions tn cases

where the authorities ment'rooed lnder Section 233 of theAd had issued srdr permissions

or consents or no+bjection certificates. (para.24l

Panchayat Raj Act, 1994 {Kerata), Section 233 {As amended by Act 14

of 2018) - Panchayat Rai {lssue of Licence to Factories, Trades, Entre-

I
t

r
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clearance, subiect to anlr conditions incorporated in their consentslPermissionsl

no+biedbn certifi cates'

VVhat was darifietl B only that' such crlilln ought to have the support of proper

mderlab colle*o ry * J"*il"w iotrts report wtricfr sh;dO have he bads of expert opinion

also. Thereture it ca*ot illa;i#it. i*a.ion i **rrp,t*r, Gtutta PaIffivd QJJ16

(2) KLT 2i9) hd *,,,, d iltf,. p,inapf. o1 Otir.w of porers of tlre parrlravat uttt

resoed to taldng . o.*,fr'.ili'" grrnt or 
'" 

refrsa*re iicence' Nor lt cannot be lound tsl

tha didum cmrained in ;;;; ;" ;; ; r .p 
anahewt 120 I 6 (2) KLT 2 1 I ) will in anv ma nner

be held as a proposition t,JI,,, p..*,ayat is bound to grant permission/'licence, whenever

rhe exoart zuthori'", nrr"'l**"iJrurrn.", subiect to iny conditions inmrporated in thelr

consentdpermlssiongne-Jiection 
ce*ificates' Frnr 

[para'1s)

20f6gfLT2f 
ExPtained

N2 t4 ftl fr{sGt 20m (fl x[r 9a?; 2odl {4) XLT 526:

2016 F) IGT 84 tss6 14 fiLT 71q 2001 (2) tGT6e0:

res2 KLr ont im,rii36-=n niiii iEio c zo13 (3) KLr r0si Refened to

Geoile poo,flE Hmlis"lar**lTR Raian &Jobl Jose l/ondody Fs Petitioners

Gooo*tfiy lvtattte$, Strd ]tronrasrfflff:""'*l

mlW;H't' ForReslodents

ORDER

@
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TomyThornasu StaFof Kerala (C'K'Abdul Rehlm'J') (F'B')

in Acfion @tncilv. funnY Atuahan(2002 (2) KLr228 (SC) =2A02KHC 416) as well

as the decision of a Division Bench of this court in M/s' Gem Granites v. DePutY

of Palice &Ors. (2008 (1) KLr 937 = 2008 (1) KHC 9Og) in order to

Supedntendent
hold thatthe Panchayat has no authoritY to decline the licence' But it was noticed that

in Gem Graniles (suPra) as well as in another Division Bench rutlng in BoscoAntonY

v. Shfe of Kerala &On' (2007 t4) KLT526 =2W 14) KHC 116) this cor.rttud infact

upheld tlre PdmacY of Sts Poryer enjoyed bY tlre pancluYab. lt was noticed fiat a

simllar view was Eken ln he dedsion in Nagaroor GnmaPanchaPtv. Vfiayakumar

& Ors. (201 6 (3) KLT 82= 2016 (3) KHC 602) also' Therefore the leamed Single

Judge observed thal there exists a difference in he opinion with respect to the legal

position settled in the rulings ln RamaPuram Gnma PanchaYat (supra) on one side

and tre rulings lnAdan Councl(supra), Gem Granites (suPra), &*ooAntonY (supra)

artd Nagaroor Grema PanchaYat (suPra) on the other side. Based on lhe conflic't

noticed, fiematerrttas refened for decision of a Dfuision Bench. AccordnglI w.P.(c)

N0.155051201 6 was referred for consideration to a Dfuision Benctr through an order

passed on 20e September2016.

3. Vllhen W.P.(C) N0.155052016 came uP for consideration before a Division

Bench, WP.(C) No31 684201 6 was also tagged on to that case- A common order

of relerence was passed bY fre Division Bench observing trat, trere exists conflict

of opinion in tre Division Bench rulings between RamaPumm Grama PanchaYat

(supra) ard he rutrogs nMagaroorGnma PanchaYat(suPra), Gem Gnaailes (suPra)

and Bosco F,ntonY (supra). Therefore tt was found ttrat the question of law requires

settement bY a Fult Benci' Hence tre above cases were refened to tlre FullBenctt

throgh an order of reference passed on 3d JulY 2018. AccordingtY the above cases

are posted for consideration before this sourt.

4. Before entering intrc disctssio ns on the issue refened, it will be beneficial to

hane ascannirg of therelewnt provisions of treAdandtlre Rules" Ss.232and 233ot

tre Ad, as theY stood Prior to the amendment introduced inthePar 2017,is asfollows:

'82. PurPose tor ryHclt Places may not be used wlthout a ticence.-(l) The

Village Pan&aYztmaY ndtfY that no Place intfu PndtaYil area$raflDa o*dloranYd

fhe purrPoses spcified tn the rules made in this behalf being PU.Poses whichintha oPinian

of Govemment, anltkeU b be offensive or dangerous to human lite or health or PmPertY

wtlttoute liceoce l*sued bY lhe (Secretary) and excePt in awrdance wtth he mndilons

speclfied ln such fr€,nce: 
L -^a.!^^.i^- ahatt izka, , irty days from

Prc|tffid,J]atnosucllnaflfi*rtjanshalltakeeftectuntjttr|eexpiryoftl'

991
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(3) While grarrfirypemlsshn b e*ablish an Abl<ai slnp near an educatbnat insittution
wplaeof urar:s/t$,t:e'dlffinceen$prescnbed intleAblcadr'rf,torthetime being intorce
w the rulas fnmed thercundu sltail be amplied wM and iln vilhge panchayat stnlt not
gnnt permi*n lo establidt an Abkari shop within the said distanw fimtL

(4) A Wlage Panchayal shall be ampetent, in the lnterest of publlc peae ar monlity
or on tha grouds of cowenrbnce or nuisa nco, to oder lhe shlffrng of an Abhdti sltop lam
ttn dace wfiere fi is sdnated lo another or rts c/osing wtthin a period nol exceeding fifreen
days, as may be dlreded in this behalt,

(5) Notwtth*anding anythtry contained ln fhis secbA the provisions ofsuhsecfions
p) b ff) dlerfr nd b apScable b any Ablan slrcp exbtng m 2* Nwemtr;4 201 2, the date
of a nntenccnreint dthe Kuala Pan$ayat Raj (Foutth Amendment) Odinanra, 2012(63 of
2012) or, atbjed b all efidtng legal pnvisions, for re-esiablisfr ng the loddy shops ertding
on fhe sald date, ln the area wllhin the boundaies alloted for establishing them.

Explanationi'Abfari shop" r,?eans a toddy shop or a fwetgn liquor shop or a foreign
fiqaw rehll slnp or an esbblislment havtng FL-9 lience or a bar lptel, under the Abkai
AcL 1071 and 0n rulesmadsthereunderJ

233. Permlsslon for the constructlan of faclorles end the lnstallation af
machlnery-[(1)] tlo person $all withod the pemixion of tln Yillage Panchayat and
ereptin arcodanawilltthe andilions specified in sudt parmixlon,.

(a) andnd, or efrblish any factory, workshop or workplae in which il is proposed
ta e@oy steam povter., wder power or other mechanical powe4 or elxtrical powec or

(b) lnstall ln any pnmlses any machinery or manulactuing plant driven by any pcwer
as aforesaid, not be@ madtinery or manufacturing plarl exempted by the (provbions of
this Act t tllr- rules mde thercunder).

ilZ)l An apdilfln for pernlsstm undersubseclian (1 ) drall M srbntfted to the village
parclnyat addre*ed to the Seqztary ln such fom andwlth such delells as prescriDed.

(3) The seaetary shall, as soon as may be afrar the receipt of tlu application, enquire
and repfttotheW)age pandtayatastowhetherthe establishmenlof tlnhdory,wo*shop
uworl<place orotherlnsta)latian af machinery or menufaduringplantforvvhid permission is
appliad for is objedionable by reason of density of population in he neighbourhood and tha
pos$bfltfy fo cause nurbanoe or pollfiion and {he village Panchayat afrer having oonsidered
the appfiatlmand tlrcreporb of tlrr- seqetary, and al wdt other aa/rhwifiesas specJfiadrn
sub'seafoa (4) may as expefitlwdy as possrb/e, at any rrte within sixty days, -

(a) gnnt the prnission either abslutely or subjed lo suclr mndifions as it thinks fit
toimpsr;u

(b) refusehe permisslon forlhe reasons lo be recorded.

(4) Bafore gnnting orrefusing permission under sub-section (3),the Wlage Panchayal
shall obtain and mnslder.

{a) a npwt of the trcpedor of Factoies ap@nted under the Fadodes Act 1948
(CenbalAd0€of 1948) uof anofrcerof lhe lndu*ies Depaftnentnotbelwthe a*ol
an l'diudrF,s *tenfur Ofier lnvlng luri#tdion over the arr*a regaffing tha adequacy ot
veAil*ut,$ghtatc,atd s.frHaryof the heigltand size cfttw rwmsanddoors and the

tb--
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,rw:* 
dilp Dhtisionar Fire orficel 2r any other officer authorrsad by him rcgardrng

the adequary otr,r, pnnJniii iia nnlisr'u1g mea;u* flaned lf the propod ndustv

inratues fre use dhigh ;;ttu w;'r oi nfrimmabte orexplulve mateials;

pnvidd thar, * nfrrin. dause {b) shat be ,rlfred for ln rcwd' of arry tndustry lt

,,,;rl*d tn frtis wa, or by iln lerata gate Poflrti co*a g*a b lhe etrect that such

idushy would nd ause Palhlion

lt) The grant af permission under thls sec8on'

fa)ShaflDEsubjecttothemndftionslobeobsenedinrcspd.olthe.replacementof
machinery the tery or rcii iim sucr, re$rt(jiions and mId1ifioos as n ay be przxribed;

@)Shatlnotm*en,eaasexempfedfromobservingtheprovisionscontainedin
t*tiii iX tn and 235 (ti) v 2s5 {P) and 23s (o)l''

RulesS,s&l2ofttreUcensingRulesastheystoodpriortotheamendmentbrought
in through the Kerala F*ri,.y;rt Rai (lssue of Licence to Dangerous and offensive

it l-*-Jfrctories)Arnendment Rules' 2017' were as follors:

*s.Appticerionforlicence.-Theowneroraccvpierofeveryplaceusedforthe
yrp*sspectfieainxniiii tshatlwithinthirtydaysoithe pubtlcstin of the notification'

submftto4" S"rrrUiiipfod Wti*ru forthi use of suchplacefor *ch ptpose'

6. ln the rr"" oriii,ttcatlon, decrsion Das to be taken hy the Presldent--The

prcsident may W oder-; r,fiitirg ina sulfafo sucft res6iclions afi ngulations as he

hinks ffi, bile sud, d*e or t publicrnleresf rafuse to lssue the 
',ma- 

ln the 
'p,se 

of

rcfusal of licena ne rci,stns nrsuch refusal sha il be merrtioned k aJ$ oder.

12.Applicatlontobemadeforconstrucfingoreshblishing.factory,wart#,hap
o, noikpir'", wlereii iaam power or other power is ta be used' -{1) Every petson

inlfitdng,-
(a) to answa or edahlistz any tactory, workllop w workplae wheeln il'is pnposed

tous6sbamPower,waterf/r,wdrorothermechanicatpovnrarelefricity;or
(b}tolns;tafl'onaaylar/armllinery'o,rmanuta&lrngplantopentedbysteampawen

water powar or otn"iiiiri ,fontiia, ryt being nactin-ery or.ma.nufacturtng plant

exempted under rute ii, gtdn suAmft an applicatlon n wrnng Oefarc tha Vlllage Panchayat

;;;;;,rrra6 b undertake {iuch wor* befoft so ooostructing or establi#ting.
.(2)Theeppticationshaltspecifythemaxtmumnumberofworkersproposedto

be emptoyed on, aii'in-ii, altory. wot<sncp, wotqlaco or on the land and shall be

acamPaniedbY.-

au,pt',nof/rrefactoty4!|w:wwlrplaceorthelandpreparedfitsuchmanner
as tiiiei ly lhe fficer auttwised by Govemment aN



.,?3 ff-** e*rtu k€) F

produd ls Ucenced to'JOBI )OSE KOI{OODY
Thts

BLT Oolne Prlnt Pages 8 d2$ 24

201S (3) Kerala LawTimes
9s4

thereon,

5. A brief narnalion with respect to tlre developments in the case law on the point'

wifi be benefidalto ttt* ' 
*tiJ appreciationt G q"stion refened for decision'

tn one among tr'e ea'fiJiaJtb"t'ir;wt 99y1' 
rtl"ltio Gyna Panchapt v' State

of Kerata(1se6 i2) rfi;;; ftii r(lrc lSq; i;;d Judge, after refening to the

history and developm"*i.f f*Gr"C * ZStamuJment ottne Constihrtion as well

as the conseqr"nt *'oi"iiJ*re rerata r*J+tt na AI' 1994'!bserved that'

the legistative intenr #'rl'i^fu* ,r,- p.n.r,rvur'*ittt sucrr porers'and authority

to enable thern to t rfr* as institutions of slff govemment' The^leamed Judge

emphasised tfre O,ties Ji 
'pon 

tn" P?If?yttt 
by virtue of 3-'166 of the Act' on

matrers which are "*;;;#ln 
tf,* itt' S#Ourebt the Act" On the fac*' it was

a case where ,n, .ppnrrri U*toi. tn. pancnayat had obtained cerlifrcates issued

from the poltution c;;il;*d ,no oi.t,i.il,rloicat offrcer of Health' But the court

observed that, even ir a-;;bj*,it. c"'tititate is oUtained {rom the Pollution Control

Board and/or to* m""ilrt,ii l,a-roirrr om*r of Health, it does not mean that the

parrctraydshouw,,,a,*r,,a[ygiveti.en,"totheapp|icantUnderthe'Licensing
Rules, wfrile entartaining an application seeking permtsion for establishment of any

fachry work prro *r., irr. ffi ,y1t1..0 *lv'to ronsult and shall have due regard

to the opinion ortre pffiJfu*oi..iom*r o*tla*, or any other authority authorisad

by him, asper Rule ri"rir', ui*nsing Rules. That does not mean thatthe panchayat

shortdgfuelioenceautrcrnatically,assoonastr.'no.ou;eclionceflifrcateisobtained.
tturas found that, over and above tne po*ers vlJeO oir the Pollution Control Board

underlhe pottution mnfrd;;, ,, **it a, tt e poa,ers vested on the District Medical

DAz-

lGrala
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having taken steps in fuilharanca of what is permitted, and what is not permitted' he

"rU',ffonnotalbitrarilydanythepermission/licence.Thatwouldamo'rnttrc 

vidation

itnrtiai, 19(rXg) ot ue Lonstitution, wtriclr is subiec{ only lo rearyryble resuicfions'

mat reasonlbie resfi6ion, ryfric6 in fact is enjoyment of a rffi shall not be arbitrary

or excessh€ and beyond ntrat ts required in tre hterest of thB public The statutory

indication under ffre Ad aM tre Rules in the matrer of permissioMicence b only that,

it shafi not be ofiensive or dangercus to human life to health or property' Hence if an

entrepreneur produces sufficient positive clarification from the competent authorities,

g1|;[ir p.n.ftryrt is liable to ac{ on the same and to issue the permission/licence,

unless bound byvalid policy reasons. lt was atso iound that tre case in ManJapra

Cinneananyart"rpol"it rendered based on ffre Licenslng Rules qf 1963, where

the panclrayat was requiired only to consult and to have due regard to tre opinion

of the Distict Medical'Offrxlr and otrer auttrorities. That is not the situation in the

iules issued in 1996. Merred forn that angle also, the decision in Maniapra Grama

Pan&ayat(supra) requires darification as slated above. is the finding,

7. But the Dlvislon Bench decision in AcDbn Council(supra) was challenged

before he Hm'ble supreme cor.uL ln tkre decision of the Hontle supreme court in

Actut councit u. Benny Abralam Qom pl r\LT 28 {SC1 = nA? p) KHC 416) it was

ne6 that, tre pandrffi had rafused tre permission/ticence for irstallatbn of tre metal

crustpr rnadrine m asoibing fu ur speclfi c reasons as to wtty it came to he condusion

that tt would not bs in public interest to grant such licence' All trose reasons, in the

opinion of the Hon'bteApox Courl were found to be germane to the issue and cannot

be held to be arbitrary or frctitious. Therefore it was found that, the Division Bench

of lhis court had seriously ened in issuing the impugned dirsction in exercise of the

porrers vested urderArUe 226 of the Constitution of lndia, against 8n order of a

itaUfry authoity. Siince $re Apex Court had set aside the judgnrent of tre Divrision

Bendr, ihe clarlfications made td fre decisio nin Maniapra Gnma Pan$ayat (supnl

cannotbe considered as a precedent having any binding force.

8. Next in the sedes is another Division Bendr ruling of this murt, Bosco Antony

(supra). lt was a Writ Petition filed seeking police protection for running of an Abkari

shop. While disctssing the question regardlng enttlement to get police protection,

he Division Bendr atso considered about the povrers of ttre pandrayat to refuse he
ligene for establishhg an Abkari shop wtthin its limil The shop owner contended

thatfire earlierporrislonsconhined in sub-sedion (2), (3)and (4)to 5.232go/erning

the grant of pumlsstons for runnlng of toddy shopq stand deleted from the statue

with efiedfrom 24-03-1999. Therefore the provisiors in the Licensing Rules have no

eff6;61cy as far as the toddy shops are concemed, vras the contention. The Division

Bench hetd thal evsn in the absencg of sub-section (2), (3) and (4) of 3.232, the

remaining prwisions contained in subsecfion (1) of 5.232 will support indusion of

Abkari strops in the sdredule to the Rules. Therefore the contentim of the petltioner
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was held untenable. lt is held that, even if the petitioner gets the Abkari licence, he can

run the shop in the panchayatarea only after ge$ing licence under the Ucensing Rutes,

from the Panchayat. We are of the opinion that the ruling in Bosco Antony (supra] has

nr direct bearing on tre issue isvslved in lhe case at hand.

9. Ws. Gem Gpnffss (supra) is also another Division Bench decision on the
subject. There also lhe case was one for police'protection for operating a granite
quarry, for whldr requiste permissions were obtained under the Mlnes.and Minerals
(Regulation and Development) Act, 1957 and under the Minor Mineral Concession
Rules, 1967 (Kerala). Question arose as to whether fta adivity further requires
permisslonflicence fom the Grama Panchayat under Ss.232 end 233 of the Act read

with releunt provisions oItr* Liensing Rules. This murt found fiaL the prorrisions

of the Act and the Llcensing fules and the provisions of thE Mines and Minerels
(Regulation and Developmen$ Act end lhe Rules framed thereunder, operate in
difrerent fields and they o@Jpy different areas. Onq inter alia, is concemed witr tlre
well being of the people of the Grama Panchayat by regulating the dangerous and
offensive hades, lf a dangerous and offensive trade takes place at a mine or a guany,
permit or licence is required, notwithstanding a iease granled under provisions of
the *limr Minerals {Regulation and Development} Act and under tre Rules framed
thereunder. Therefore it vas held that the licensa or penrission under the above said
Act or Rules is not a substitute for the licence/permission required under the Ad and
the Ucensing Rules. Thls deci$on is also not exaclly on tre issue under consideratlon
in the ceses athand.

10. In a still later decision, in Kadaplamattom Grama panchayat & Anr, v. Johny
Roy (2013 (3) KLT f 053 = 2013 (3) KHc Bs7) a Division Eench of this courr hetd
that, ryhere an applicatwn is subnritted seeking pennission to establish aladory,
worlahop orworkplace, it cannotbe summarily rejected stating that ttre panchayat has
taken a policy decisiou not tc permit any such establishments wtthin its limits, under
provisions of ss.166(1), fr? and 233 of the Act or under the Licensing Rules. such
decisions will afiect the constituUonal rights of indMduals to carry on business or trade
and to put their property to its best advantages. on the other hand, lt was hetd that,
the panchayat will have to consider each application on its own merit and to decide
whether permission could be granted or not.

11. The decisions in Adion council(supra), Gem Gnnites (supra) ard mrious
other decisions of this court and the Hon'ble supreme Court were elaborately
considEred in a relatively recent decis'ron ,in Ramapunm Gnmapandrayet (supraj.
Itwas held that the Divlslon Bench ruting of the High Court in Adion counc/ (supna)
cannof be treated as a binding precedent to form an opinion because the Hon,ble
Supreme Couft had set aside the judgment on the finding that the four conditions
ascribed by the panchayat need not be interfered with. But the decision of the Hon'ble

=4-
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Supreme Court was distinguiehed and the same was found to be only on its o,vn facts

and context which is also dearfrom the judgment of the Hon'ble Supreme Court'

12-ln Rarnapunm Grarna Panchayat (supra), the panchsyat had filed WtitAppeal

challerging the iudgnrent of tre Single Judge directing the panchaJat t0 grant licence

for quarrylng openatius, for whictl the entrepreneur has obtained envhonmental

ctearance fiom SEIAA consentboperate ftom Pollution Conhol Board, permitfrom the

Confdler of Explosives and no-ob{ection from the Distrid, Medical fficer eta But the

Panctrayat refused tograntthetence considering a repo(submitted by its Secretary-

It was held by the Division Bench that he panchayat cannot take a view tfrat they have

a right to prevent any activity in the property for public purposes. A perna't/licence can

Ue reie*O only if there is possibility of pdlution and il it afects the neighbo;rhmd in

anymannerdultctfteaensityofpoprdation" \/hensrbstanlialprovisions usr.rrd,etor

ensuring that tre mining aclivilies are being done in an environment ftiendly manner,

it is not open for llre pan$ayat to take a different View hom what has been taken by

he expert authorities. The Division Bench found that, in the light of the expert vier.tt tre

reasons stated by the panctrayatare not justified, nor can it be said ttrat the pandayat

can obtain other expert opinion to deny such permission, On ttre facts, the Division

Bencf: observed tha[ ttre panchayatwas evaluating upon tfie clearance gnanted by he
Deparfnernt of Environment and CIimatic Change. The question is as to vfielher the

panchayat can take a differentyiew fom v'ftatwas taken by ths competent authorilies.
'The court, after extrading and analping the report submited to the panchayat by the

members in the Sub Commlttee, held that, the pmvisions of 5232, 233 and 234 of

the Act as well as the relevant Rules in the Licensing Rules would dearly show that

the Act and tre Licensing Rules stand by themselves and those provisions are nol

dependent upon any decislon to be rendered based on arry other statrte. The view

taken by lhe Single Judge ttrat the pancl'rayat authorities ara bound by provisions of
theAd and he Ucensing Rules, was affirmed.

13. Analysis of the iegalprecedents nanated above would make it clear ftat, the

issue wifrr resped to fie pimary of he pcwers of the pancfiayats was under direct

consideration onty ln the decisions in Manjapra Gnma Panchayat (supra), Action

CounaT (supra) {bohfi e fl$h Gourt and Supreme Court decisions) andin Ramapunm

Gruma Panchayat (supra). Of course, Gem Granites (supra) and Nagaroor Grama

Pandnyat (supnalare also decisions on incidental issues. lt is pertinent to note lhat,

in tte reference order passed by the learned Single Judge it was observed that" {re
decision in Ramapunm Grana Panclnyat {supra) had distinguistred lhe decision of
the Hon'ble Supreme Court in Action Council(supra), as the same was found to be

rendered onlyinthecontextfratthefourgrounds pmjected byhepanchayatto dedine

the Iicence are sustainable. lt is mentioned that, the ruling in Gem Granites (supra)

was also distinguished on the basis that it tvas deaiing only witlr the question as to

whether permisslon was required frorn the panchayat for establishing a quarrying unit,

D,b-



hwpa"?"+RsGl t
KERAIA

LAITTIMES-:cffiE=:-Es_

as
This product -rs Lrcenced to:JOgI IOSE KONOOSY

KLTOnllne Print P.ges 8of26 24-042019
62019 K€raE Lax Trnsg

Tomy Thomas v. State of Kerala (C.K.Abdut Rahim, J) (F3') 999

whBn ticencs yrrasobtainedryrderfllnorMheral Concession Rules.TheleamedJudgo

observed lhat, Gem Granrtes (sUpra), Bosco Anlony (supra) and Nagaroor G^rana

ianchayat (supra) have taken a view which is different from Ramapunm Grama

Panchayat(Luirai. The same view was expressed in the reference order passed by

the Division Bench also- Butitistobenoted thaL the vlevr thatthe parx*rayatisvested

with primary in iE powersto dedine the licence/permission, was ach.rally evolved for

the firsttime through the dacision of the Single Judge in Maniapn Grama Panchayat

(supra). When trebivision Bendr held in Gem Gnnilas (supra) trat permbsion of he

iancfriyat is neessary, despite the licence obtained uncler the Mines and Minerals

hrt, it onty tortified stdr a Yleu. So dso, rivhen it is held in BosmAntuy (supra) that

deipite issuance ofAbkari lirence the panchayat has got powers under subrula (1 ) of

Rule 232,ttre primacy of thepoweroflhepanchayatwas again reiterated' ln Nagaroor

Grama panclayat(supra) atso it was held that, provisions of the Act and'he Licensing

Rules are independent and ttrey stand by themselves and ttrat thoso provisions are

not dependent on any decision b be rendered on the basis of any otre{' stahrte- so

all three decisions mentioned sbove ars in the nature of supporting Ure viarr taken in

M anj apn G wn a P anchaYat {sttgzl.
14. The question to be axan&ed is as to r.rvhelher there is any contrary view

taken in Ramapunm Grama Panrhayatisupra). The Division Bldtln that case'

after extracting all the 20 reasons pointed out by the Sub Committee of the Grama

panchayal toirnO trattte reasons 1 to 4 relate to environmental clearance granted

Uy Sife,q" whicfi were apparenfiy not within the jurisdiction of ha pancfrayal Wh

reference to reasons S to i noteA- therein, it was tound that no expert opinion of any

competent authority was relied upon by the panchayat and they thernselves have

formed such an optnion. lt was found that, the sub committee had not consulted any

.*p*tt UoOy nor they had taken assisbnce of any experts in the field' Wtr reference

to the reasons strted in g to 1T and 20 it was observed that they also relate to

environmentat issues. Therefore it was observed that, whether the reasgns 5 to 8' 18

& 19 wilt come within tre area of consideration of the Panchayat, in terms o{ S'233

has to bE considered. Refanlng to subsaction (3) of s.233, itwas obserued hat, the

secretary has b enquire and itport as to whether ttre establishment of the fac1ory'

*.rf"f,"b or wodelace is objedonable by reason of the denslty of population in the

ntlghb*,|1ood and possiUitity 1o cause nuisance or potlution' The village palfiayat

has to consider the report oi tf,t S*o"tary and such other authotities under sub

searun (4). Finding isihat, the very fact that the viltage pancfrayat has to call for a

ieport oitire Secretary and also t6e opinion of the experts specified in subsection

1+f, is to enable Ure viUte pandrayaito anive at a proper decision' Therefore the

i,ioUon is as to *netrei any othei materials were available with the panchayat to

"jil, vafid apptication. fn6 Oivlslon Bendr found that, in tlre case at hand' here

was no matenal.*iiru. h indicate that the rejection was on accouBt of the fact

1t
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14fZC/.g reads as follows:

nfin;nas. tt ls qq;E/;ent b gfire effecl to 65trtah p6;panls of the Govemment of t?'erala

to awid dehy in go;rti;,g yadits liences, perm,issions apryY4$ deanrces required

under vaiws ,eq,iremri* and provlde other mafter coonaCted tl'rerawith or incidental

theteto:'

Aclt4l2018was brougfrtinto efiedretrospedivelyfrorn 206october2017, presumabtry

with effect from the date of the ordinance promulgated in this regard which was

repealed byAct 142018. By virtue of S.2 of Ad 1trrf1018 amendments were brought

inio 5.232, 233 and 233A of the Ketala Panchayat RaJ Act, 1994. The heading of

5.233 Of thg ACE 
.DANGEROUS AND OFFENS'YE TRIqDES AND FACTORIES"

WAS SUbStihrEd AS,,IHDUSTRIES, FACTORIES, TRADES, ENTERPRENEU RSHIP

ACTTVITIES A /D OIHER SERVTCES'. ln sub'section (1) of 5.232 the words 'belng

purposes in wNclt the opinion of Govemment is likely to be offenslve or dangerous ta
'human 

life orhealth or yopertf were omitted. Sutssection (2) of 5.233 of the Act was

amended byinserlinghowords'aroffter attthorised bythe Seaetarfaftertheword

"secrefafl AftersuFsection (2) of 5.233, a nevv subsection as (2A) was inboduced'

Yvhidr reads as follotrts:
.(A) The Secratary or otrtmr authorised by trim shall issue an aclaowledgmenl to the

appficar,f, an reco[ of ifllcalu along wtth the suppofing documen$ ln the form, as fiay

i

C^,L-
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impo*.'
lnsubsection(4}ofs2S3,thewordsbrrefusing,oontaingdafter$rev.lords,befue
gnntiryiwercon'ltt.ar:-r",i''fortrrewordsYtltagePandtlry|ryP,d.Secretaty"

was substihrteo. so arso rr,;bdause (b) of suFieaion (4) of s.233 afler lhe wotds

fie re*rtdne Otiltti iediatfficer'the words Tn case the applianth a hospital'

clinic, ,;3nnedt61l Usn6non, iiia bba ntorie s or atha he atth nrc lnstittttbn' were

inserted. After suUseutilFi;G.a? . new sutssection (6) was infoduced as follows:

.{6) lf anyorder,onsniwucationtgrpy.ntssi?nurfrerthis*d,anlsnatcommunicated
to tte appthent rifir, btfiv [;;; ii n:i d'y ot ywtpt of apptnatiut bv the sgnEfary' the

appfmtut shail Ou *oii iiave been attwed fw the perid rcquiled in the applicafion

a,tbiedtothe Ad, *to'*l-ii tavts yd at!coniltianswhidt would haw been imposed

end tr any vlalat on ts adped iter, Ue Seuetary shall t:g,w the pong' to cancel the frcf,nce

aftxgtvtrryashouruuiiiiit6theappticanistaringtlrereasol !*'ry*,,etlati'ntand
atterexamtnhgU, sroifiiiiny, rLa"withinthitine specifiedinthe saidnotiw and

on such (,,n6,llatian ni'iec,eta,y iay inpose a penat$ on the appfiantlor 8n smaunt

nd exweding ruWss fwe lakhs"'

lg. Consequentto the amendment of ss.232 and}Ssof the Kerala Panchayat Raj

AcL 1994, lhe GOrcnrrnentof Kerala trad amended tre ucensing Rules rffith drastic

dranges through a notificalion, s.Ro. 674t17 (G.O(P) N.802017/LSGD) dated 31d

odsber 2017. The title of tha Rule itself was amended as the KErala Paoctrayat RaJ

[rtrt.tU..nse toFadodes.Trades, Entrepreneurship,Adivities and othuSeMces)

Rules. The most relevant amendments effectsd in Rute 12 of the Licensing Rules

are enumerated trereu;der. ln subrute (1) of Rule 12 instead of the word Mllage

Frrrr,ryuttre word 'Seaetary' was substituted. The pgwer to refuse permission

*nUinrO unOer sub-ctause (bi of sutsrule (3) of Rule 1 2 was substi!'rted as follows;

.(b) lf fris dtha optn:tur lhat *fi an-stlzldion or estabfr$ment is obiectionaue by

rea*n of W OenW fr W*rti"r in me nefu6;x1,th66g and ts fil<ety to" cause nuisancn lhe

Secrebrystrafi n *;;;;;iir in r mr or.ipt of appfratian abtain an dxpeft oplnion of

<,
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prodsions is athched belour

depafinentantrx,medwlth regadbthe de_terminationof he nuisane orilsabatement' at

the ad of ilze o*r, * prr*i in cltarge of the faclory' wor*dpp' worlSace w machinery

d,rcemed and wdt reprtsltatlbetumisnedas soon aspossible-bu{ notlaterthanfiflean

Jrrtrf ,rp*U,WJ'sucfinusan ce andthevillage panctnyatshallissuepermisstbn subl'ect

to sttdt a ndftionr ar ,ry te rc,uircd for abaiement of nulsane, il any as recommended

in the eryert optnion of the arwmed department or''

sub ctause (c) and {d) of sutsrule (3) of Rule 12 was also substlhrted as follows:

7f any oder an an apptiation for permission under this Act u rule is mt amrruniated

b tu;;fi*;t 
"rurii 

tiriln aaw frcm tha date of eceipt of appfitr/tbn by the secretary the

i;rati5irlnsgrl be deemed tohave been issued lwthe perbd required hthe appliatlon
'oropa a to ecl, ruhs aod bye laws and dlt wtditbns whictt wouw have been inwed; or

(d) h he wvis b &u& (b) d subrute (l) after the wwds'or ftnctioning with lhe

,*"iiioi of'hdustrlas Depatenf the words hr dectarcd by Kenle State Polltttion

Confu Boadas Green end white alegory industies" dtall be lnsefted.'

Forabetter appreciation of the amendments broughtlnto effectwith respectto 5'233

of treAd as well as to R.rle 12 of tfre Licensing Rules, a comparative chartof those

Anrended

INDUSTRIES. FACTORIES
Er.r-tt RpneNeuRsm p ncnvm es eNo

OTHER SEFil/ICES.

232.-.-.........-
233. Permisslon for the construction
of factorles and tha installation of
machlnery-{1} No Person shall,
tyithout ths permission of the village
panchayat and except ln accordance
with the conditlons speclfled ln such
permission,-
(a) construc't or establish any faclory,
workshop or workplace ln which it is
proposed to employ steam power, water

ipos/er or other mechanical power, or

I elechicalpotlre[ or
(b) install in any premises any machinery
or manufacturing plant driven by any
po,er as aforesaid, not being machinery
or manufacturlng plant exemPted by the
(provisions of thls Act or the rdes made
there under).

TRAOES.DANGEROUS AND OFFENSIVE
TRADESAND FRACTORIES

232-..,.*.-.....

233. Permlssion for the construction
of factorles and the lnstallation of
machlnery- (1) No person shall' without
the permlsalon of lhs vlllage panchayat
and except ln accordance with the
condltlons specifled in such permission''

(a) construct or establlsh any factory,
workshop or workplace in vrhich it is
pnoposed to employ steam power, water
por/er or other mechanical Power, or
elecfolcal porre6 or
(b) instatt in any premlses any machinery
or manufacturlng plant drlven by any
power aE eforesald. not being machinery
or manufacturlng plant exempted by the
(pmvlslons of this Ad or the rules made
there under).
(2)An applicalion forpermisslon under suts

sec$on (1) shell be submitted to lhe village
panchayat addressed to the Secretary
in suctr form and with such detalls as
prBscrbed.
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(2AlThe Secrstary or officer authorised by

hintshall issue an acknw,'ledgement to the

applicant, on receipt of appllcatim along

with supporting doalments in the form,

as may'be prescribed' and shdlvedff he
apptication and all supporting documents

on'the spot itself, and il any supporting

doqlment is notfound aHached along vlith

the apptication, fte Secretary or Officer

authorised by hirn shalt, immedlatelyinform

tha applicanL in rniting the lkt of mlssing

documents and allow the applicant to

submitthe rnisslng OoqJmenb' as eady as

possible, but not later than fle dap from

the date of receiPt of aPdbation.

(3) the Seuetary or ttre Ofrlcer authorised

by him shall. as soon as may be, after he
receipt of the application enquire and report

to the Village Panc,hayat as to whether the

esteblishment of the factory uorlahop,
workplace or other installation of the

maclrinery or rnanufacturfig flant for which

permission is applied for.ls objectionable

by reason of density of population in the

neighbourhood and possibility to cause

nuisance 
.or pollution and the village

penchayat, after having considered the

application and the report of tha secreEry

aod of euctr other autrorities as sprilied
ln subsedion (4) may as expeditiously

as possible, wilhin thirty days, grant the

permission eilher absolutely or subject to

sucir mndiliore as lt thinks fit to impose.

(4) Before granting permission under suts

section (3), the Socr€tary, shall obtain and

conslder. -

urdersub.br pernissbnapplicafionilz)An
theto dllagebeshall sr.Emi[edsection (1)

orSecretaryto headdressedpanchayat
suchintheaulhorised Seaetaryofficer by

a3dehilswiihand presuibed.suchIorm

(3)Tft6 secrehry sha[, as soon as may be

after the receipt of the applicalion, enquire

and report to the village panchayat as to

whether the establlshment of the factory.

raorlstrop oru,orkplace ryotherinstallation of

machinery or manufachrring plant for which

permlssion is applied lor is objectionable

by reason of density of population in the

nelghbourhood and the possibltity to

cguse nulsanca or polhrtion and the vitlage

panchayat after having consldered the

appllcation and the reports of the secretary
and of such other authorllies as specified

h s.ibsectioo (4) may as axpedltiously as

posslble, at any rate within slxtydays''
(a) grant he permiEsion eilprabsolutely or

subjettto swh conditions as it thinks Jit to

Fnpose; u
ib) refuse the permisshn forlhe reasons to

be reoorded.
(4) Befoe granting or refusing permission

unders,bsedbo (3). the viltege panchayat,

stral obhin and consldEr. -

subunder
the village
Secretary

asdeta'ils

prescribed.

Tlme5
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cause mllutlon.
(5) The grant of Frmlssion under this
s€ction -
{a} Shdtbe subleut to the conditlons b be

idserveO ln reipect of the replacernent

of machinery the levy of fues and to such

reitrictions-and conditions as may be

prescribed;
(b)Shaltnot fromas exemPteddeemedbs

5235incontalnedlheobseMng
z.3sandB8235 orand

nuisancs or PollulioG and 
]

tcl a report of the Divlsboal FFs Officer

b? .ny'ott'ter ofiicer authorised by him

i*gar,iing the adequacy of {ire prev.ention

,n?-fri-nghting measures planneC if the

oromsed industrU involves the use of hEn

[eniton power orififiammable or explosive

rnaHktlq
FroUOtO'tat, no reporl under clause (b)

.trefi bo cslea lor ln rcspact of any industry

if the aopticant protltices a declaration
recommbirCeU by'an ofrrcerof fre Indusbies

Deoartment authorised ln this behalf or by

tne Kerala State Pollution Control Board lo

I fie efiect trat sudr industry would not cause
pdlution.

[O Tht grant of permlssion urder this

sedldl -
(al Shall be $Jblect b the conditions to be

idserveO in respect of the replacenrent

oimactrinery*rdbvy af lees and to such

restrictions-and coirditlons as may be

as exempted from
mntained in 5.235

bsnot deemedShall
the prui,isions

and235 235{o).al{td (P)fi)
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KERAISPAI-ICHAYAT RA, THE KERALA PANCHAYAT RAJ L

T}IE

teepplicatton6-ue-rnadBtorconsf ucting

or establishlng factory, workshop or
workplace wherein steam poiver or other

pover ls to be used.- (1) Every person

lnteodlng,-
(a) b construd tr estabfish any factory
workshop or workplace wherein it is
pmposed to use steam porer, waterpower
or oher mechanical power or electicity; or

(b) to install, on any land a machinery or

manufacturing plant operated by steam

ipowor, water Power or other Power
ias aforeseld, not belng maclringry or

manufacturing plant exempted under
rule 16, shall submit an application in

writing bEfore the Village Panchayat for
pennisslon to undertake suct work before

so constructing or establisHng'

1L to

or establishing factory, workshop or
workplace wtrerein steam po$rer or other

power ls to be used.- (1) Every Person
lntending.-
(a) to construcl or estaUlslt any factory
workshop. or workplace wherein it is
proposed to use steam poper, water power

or ofier mechanical porJer or decficity or

(b) to install, on any land a machinery or

manutacturing plant operated by steam
powar, water power or other Power
as aforesaid, not balng madtinery or
marufacluring plant exempted under rule

16, shall submit an applicatbn in writing

before the Secretary for permission to

undertake such uork before so constructing

or establishing.

(6) lf any order, on an appllcation for
permission under thls section is not

communirzted to the applicant within thlrty

days homtho date dreceifl,sf apdbalhn
bfthe secretary, the applicatlon shall be

deemed to have bean allcnred for the pedod

required in he appl'rcation subJect to the

Act, rules and byelars and dl condltions

which would have been lnposed, and if any

v'xrlation ls noticed later, the secretary shall

have the power to cancel he license afts
giving a strorr causs rptlce to the applicant

stating the reason finsudt cancdlaflon and

after exarnlning tre zubmission if any, made

witrin the time specified in the said notice'

and on sudr cancellation, the secretary

may impose a penalty on the applicant for
frve lakh,an amount not

onAmended
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t2) The application shall specify the a Th appllca tion shall specify th

maxirnura number of workers pmposed maximum num ber of workers proposed

b be employed on day ln the factory to be employed on a day tn the ladory

wort<shop, workplace or on the land and workshop. workplace or on he land and

sfnll bo accompanied by- shall be ammpanled ry-

(r) the ptan of the ladrory, rvortshop, o the plan of the factory urorksh+p,

workplace or the hnd p*rarred il such workplace or lhe land prepared n such

mannerasditsdgd bythe ofrer. sulhodsed manner as direded by he ofricer aufrorised

by Gotremmenf, and by Govemmenh and

0i) the deta{ls ln msped ofpovler, ma*r:indry (ii)he detailsin res@ofporer, machinery,

plaatonhnd thatthe vilhge pandaayat may plantor land that the village parrctuyat may

call for m this behalf. call for tn ttris beftalf.

(3) The village PanchaYat shall, as

iobn as mav be after the recelpt of the

appllcation riittrin +S days in th-e case of

obiainlng no objection certificete fom other

esbblishrnents and lr4thin 30 days in other

{3) The viflage panchayat shall. as so0n as

may be afrer the recelpt of he application

and within 30 days in all cases,-

C€38S,'

(a) grant lhe permlssion applied for eithe.r

i6sdute$ or subject to sudr condition as it
hlnlcs fttoirnFo*, or
(b) refuse permlsdon, if il ls of lhe opinion

that suctr consfucllon or astblishment is

oliec{lonable by reasm of high density of
population in tre neighbourhood or that lt is

likdy to cause nuisance; or

(a) grant the permission applied for either

absolutely or subiect to such mndlion as it
thinks fit to impose, or

{b} lf it is of tre oo,inion hat sudt mrshuction
ii estaUllshnient is objectionabte by
reason of hlgh density of population in
the netghbouihood and is likely to cause
nuisance the Secretary shall as soon
as may be after receipt of application
obtaln an expert opinion of Department
concerned with regard to the determination
of the nulsance or its abatement, at tbe
cost of the oillerorperson in drarge of the
fuctory, wokshop, workplace or ma&inery
concerned and such report shall be
frxnishd ss soon as posslble fut not later
than 30 dap of reporthg of snctt rxJisance
and the village panehayat shall issue
permisslon subied to sudr condition as may
be required for abatement of nuisance, if
any as recommended in the experl opinion
of the concerned department or

(c) where the appllcation has not been

dEposed of witrin trespecilHl time, licence

shalltedeemed to firye teen{ssued; or

(c) if any order on an application for
permission under his Ad or rule is not
communicaled to the ap$icant withln 30
days ftom the dete of receipt of applicalion
by the Seuetary, the permission shall be
deemed to.havebeen issued for the pedod
requlred in fie appllcation subject to treAct
rules and byelaws and all conditions whidt
v/ould have been imposed; or

J2
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(d) the SecretiarY shall. in the
factories, indusEial establlshrnents

machinery havlng capaci$ of less than 5

horse power and not causing pollution

after accepting lhe fee for licence, wlthout

the no obiection certificate of another

estiablishments or he specialpermissbn of

tre village panduyat issue licence

(4) Appeal agalnst lhe declsion of the v{llage

panctrayat may be submitted before the

Green Channel Counter and the vitlage

Factories Ad, 1948, obtaln the approval of 
I

the lnspector of Factories appolnted under

the said Ac! having iurisd'rction over the

village panchayat area or il there is more

than one suctr lnspector, of the lnspector,

desBnated ry ths Cio\rentnrent h hh behalf

by general or special oder as regads he
pian of tre fadory, workshop, wo*place or

premises wlth reference to,'

(i) tne adequacy ol the provlsion for

I ventjlation and light

panchayat is llable to lmplement the

decislon thereon

(5) Before granthg permission under sub
rule (3), the village pandlayat shall,-

{a} if the faetory. workshop, workplace or

thE land comes wifrin the puMew of the

(ii) ihe sufiiciency of ttre height and

dimensions of the rooms and doors;

(iii) lhe suitability of the extts to be used in

case ot firE: and (iv) sttctt olher matters as

may be presaibed bY the Govemmenl

Provided that no appronal d he lnspedor

of Factories is neceseary if there b approral

of the Green Channel Comter in respect of

tre light struchrre of the room and the uhlity

tipreof.
(b) consult and take into consideration,

tfre opinion of the Offrcerauttrorised in thb

behaf, as regards lhe suitability of he site

of ttre factory workplace or the land for the

ease of
elc, with

andln the

mactrlnary having cePactty of less than 5

horee porer ard not causing pollution

after acceptlrg the fee for lbence, nithout

the no obJection certllicste of another

estabtlstnnents ortrre special permbsion of

the village pancha)'at' issue li:ence'

(d) the Secretary shall, ln the

fo ctories, lndusbial estaHislmenE

(a) Appeal against ttre dEcision of fte vtrtage

pincteyat may be subml[ed before the
-Green 

Channel Counter and the village

pandtayat Is tlable to lmplement the

dechim hereon

(5) Before grantng permission under sub
rule (3),lhe village panchayat thall, '
(a) lf the faclory, workshop, uorkplace, or

ttc land comas within the purvlew of the

Factories Ac[ 1948, obtaln the approral of

tha lnspedor of Facbd* appolntd under

the sald Act, having jurisdiction over the

village panchayat area or if therE is more

than one zuch lnspedorl of thE lnspector'

designated by ttre Goenunent in lhis behatf

W gerurel or speclalryder as regards the

pian of fire fac-tory, wot*sfiop, workplace or

premlses uitr rehrence to,-

(i) the adequacy of the provision for

vantilaUon and light

(il) the sufficienry of the height and

I dimensions of the rooms and doors;

(iii) tre zultability of the exits to be used in

case of fire; and {iv} sudt oher matLers as

may be prescibed by the GovernmenL

Prwided ttrat no approval of the lnryector

of Fac{orfes ls necassary lf there is the

approvalof the Green CtrannelCounter in

riipea O Ue fqht strrdue of tre room and

ttre utf,ity trereof.

case of
etc,with

b6hdf,

consideraUoninband takeconsult(b)
lhis}nauhodsedhsof Officertha ophion
siteheofhe suitablity8S rcgards

landthe thefororheof workplacafactory,
andthelnpurp6€
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specified by the Govemment by general or I

special orderconsultwith the Divisional Fire

Officer the precaulionary measues to be
tak6n against outbreak of fre.'

(6)Aworker may be employed on any day

in a fadory, workshop. workplace or on land

coming under the purvien'r of the Factrcries

Act, 1948 only afterobtaining the permiss'on
granted undersuFrule (3) auhorising sucft
emplqment or sfrer submittlng applicatlon

be{ore the vlllage panchayat for fresh
permission authotising sudt employmenl
Before granting such parmission the
parnhayat shall obta'n the appnrual of the

lnspector of Faclodes mentloned in clause
(a) of sutsrule (5), in respect of the matters

specified therain as regards he plan of he
I factory. uorkshop, workplace orlhe land.

(c) in respeot of 
'matters 

that may be

(7) The grant of permission under this
section, -
(a) shall be subject to such restrictions
and conditions as may b,e spedfied bY

the Government in respect of raplacing
macirinery bvytng fees, the conditions that
shaU be followed etq and

(b)il arry rules ex'stin respect of consttucting
buildings in Sre panchayatareas, it shall not
be considered not necessary to follow such
rules.
Provided that the industrial units,
constrrcted within an irrdushial estale under
the lndustries Department or functioning
with the recognition of the lndustrles
Department or daclared by Kerala State
Pollution Control Board as Green and
White category industies may be granted
permission for construction, considering
them as a single unit if the same has the

apprwal of the lndusties Deparfinenl

Similarly, no prlorlicence shal be necessary

for he inshllalim ofhdusfiiail estailisfrnens
in the industrial esEtes, indushial growth

centrss, industrial devElopment plots,
ind usttrl derreloprnent areas and other sites

apporred bythe lndusties Department and

such establishmenB the

(6)Aworker may be employed on any.day
tn'a fAory rrrorftshop. wo*place or on land
coming under the puMew of tho Factories

Ad, 194Sonly afterobtaining the penniss'on
granted uridersubrule {3) authorising suctt
emptoyment or afier subrri[ing application
before the village panchayat for fresh
permlssion authorising suclr employmenl
ilefore granting such permission the
panctrayat shall obtain fie appmval of the
inspectbr of Factors mentloned ln dause
(a) of sub-rule (5), in respectof the matters

specified thereln as regBrds lhe plan o{ the

frctory uorkshop. urulglace or the hnd.

(c) in respecl of matters that rnay be

spedlied by the Gwemmentby general or

special order consultwith lhe Divislonal Fire

Officer the premutionary measures to be
taken agalnst out braak offire.

(n The grant of permission under this
section, -
(a) shall'be subject to suctr restrictions
and tonditions as may be sPecifled bY

the Govemment in resped of replacing
mactrinery; larying fees, the conditions that
shallbe followed etq and

(b) if any rules odst ln resped of consEucting

buildlngs in tha psnda)rat aroaq it shall not
be consldered not necessary to follow sudt
rules:
Provided that the lndustrial units
corrtructed wittin an indusEial eshts uder
the lndusHes Department or funcdoning
with tha recognition of lhe lndustries
Department, may be granted permission

for mnstruction, @nsldering them as a
single unlt if tre samE has {he approval of
he lndusties Department

Similadiy, no prior licenca dtall be necessary
ffihe hsE[afryt dlnfusM+Sablisfunenb
ln lha fuidustrlal estates, indushial growth

centres, industrial development plots,
indudr{al dwelopnrent ueas end other sites

apprcved by lhe lndustries Deparknent and
stdr e$ab[strm6nts msy, afierremi[ing the

*t--
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pressibed fee for licence, construd the
bullding and may install machineries end
startfrnciioning.
Explanation.-Theword lrorkel h subrules
(2) and (6) of thls rule shdl, ln reladon to

any facbry, worlcshop, rrorkplace or land,

has fte sama meanlng as h he FadorieS
Act, t94A

prescribed fee for Jicence, construct the
building and may insbll machineries and

start functioning.

Explanation.-The word *yvorke/ ln subrules
(2) and (6) of this rule shall, ln relation to
any tactory, rircrkshop, workptace or land,
has tho samo moaning as h the Fa6ties
Act 1948.

Frcm the comparatve drart glven abore it is dear and evident that sub-sedion (3) of 5.233

has undergone dr:asticdranges. Under the unamended prwisiom, wtren an application for
permlssion le received by tre Secretary, he was obliged to enquire and submit a report trc

the Village Pandrayat as to rrytreher frre eshblishment of the fac{ory toftshop, workplace

or oher installation of mactrlnery or manufacturing planL for which the permission is applied

fot ls Qiectlonable by rcason of density of populalion in lhe neighbourhood and possbility to

cause nuisance or pollution The Vllage Panchayat after having considered th€ application

and fre report of h€ Secrchry, and of such otherauthorities as specified in subsedion (4)

was bound to take a decision as expeditiously as possible, at any rate witrin sixty days Sub'
dause (a) of subsec{ion (3) provided that the Vlllage Panctrayat can grant the permission

eitlrer absolutely or subjed to such conditions as lt lhinks fit to impose. Subdause (b) of
.sub.secfron (3) enabled the \fiillage Panchayat to refuse the permission for the reasons to

bE recorded.

2?.Under the arnended provisions of subsection (3) of S.?33 of the AcL the

&creery or the officerauhodsed by him should condud an enquiry and submit report

to lhe Village Panchayat as lo whether the establishrnent sf the fadory, workshop,

workplace or other lnstallation of machinery or manufacturing plant for which he
permission is applied for, is objedionable by reason of density of poputation in the

neighbourhood and possibility to cause nuisance or pollution. The Village Pancirayat
on conskleration of lhe applicaton and the report of the Secretary and of such other
authorities as specifred in sutssection (4) rnay as expeditiously as possible, at any rate
within hirly days gnantthe permission either absolutely or subjectb sudr condilions
as it thlnks flt to lmpose. Suhdause (a) and (b) of sub-section (3) contained in he
unamended provisions ware omitted through 0re amendmenl Sub+laUse (blol sub
section (3) whidr enabled the Wage PanCmyat to refuse the permission for reason

to be recorded, was omithd frorn the statute book. lt gives a dear indication Urat the
power of the Mllage Panchayat to refuse the permission has been taken away by the
leglslature.

23. Consequent to lhe abore noted amen dments b 5.233 of the Act he Ucensing

Rulm wse also amended. From the chart given as above it is evident lhal Rule

12 had undergone drasth changes Under the unamended prwision of subrule (3)

of RulE 12 the Village Panchayats'were obliged to consider the application for
permission within 45 days in case of obtaining no objection certificates from other

establishments and withh 30 days in olher cases either to grant permission applied
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fur, absolutely or subject to conditions or to refuse permission if it is of the opinion
that sudt constucton or establishment is objectionable by reason of high density of
populaton in the neighbourhood orthat it is likely to cause nuisane. The pqrrervested

on the \fillage Panchayat to refuse the permission as mentioned sbove contained
under subdause (b) of sutsrule (3J cf Rule 12, was amended drastically. Under the
amended subdause (b) it is provided that, if he Wlage Panchayat is of the opinion
that the cmsh.rction or establishment is objectionable by reason of high densiff of
population In the nelghbourhood and is likely to cause nuisance, lhe Secretary shall
as soon as may be afier receiptof the appllcaton obtrin an expen opinion of the
department concerned wlth regard to detennination of nuisance or its abatement,
at the mst of the orner or person in+harge of the fadory workhop, workplace or
machinery corrcemed and suclr report shall be fumished to the Village Panchayat
as soon as possible not later than 30 days of reporting such nuisance. Further it is
provided $aL on furnishing of ructr report of tre concemed departmen! the Mllage
Pancfiayat shall issue permission subject to such conditiors as may be required
for abatement of the aulsance if ary, as recommended in Ure expert opinion of tre
concened departnent Fromlhe amendmentincorporated r.nrder Rule 12(3) it is clear
and evident that the poarcrvested on the Village Panchayat trc refuse tre permission
based on the oplnion thatthe construction or establishment ls obiectionable by reason
of high density of population in tre neighbourhood or that itself likely to cause nuisance,
has been taken away by the legislature. Through the amendment [t is darified that
if lhe Wlage Panctrayat Is of the opinion that'the construdion or establtsfrment is
objedionable by reason of h,igh density of populatrnn in the neighbarfiood and is fikely
tocause nuisance, hen thesecrehry shallobtain anexpertsinionof tredeparlment
concemed and shall place such report for consideration of lhe VillagH Panchaya[
Thers also the Vllage Panctrayat h ordy authorised to issue permission subject to
sudr conditions as may tre required for abatement of lhe nuisance, as recommended
in he expert opinim of the concemed departmenl Therefore it is clear and enrident
that the power vested on the Viltage Panchayat to refuse the permission has been
taken anay byvirfue of the amendments.

24. As mendoned in the foregoing panagr:aphs, the amendments specified above
were introduced throUgh tre Kerala lnvestrnent PromoUon and Facilitation(No.2) (Act
Mt?alq. The object of introducing such an Act, as specified trerein, is intended to
give efiect to certain pmposals of the Govemment of Kerala to avoid delay in granting
various licences/permlssions, approvals and clearances required under-various
enactments. Therefore the intention of the legislature to bring suctr drastic anendment
is ddar and explicil Herrcs il is to be observed that, from the date of enforcement of
he amendmenE ftom 20rt Odober, 2017 , it cannot be said that Vilage Panctrayats
hate gdpinucyof porcrbtakeanindependentdecision to rejedtlre applications for
permission/lience under provi$ons of he Ad and lhe Ucensing Rules, for consfus{on

Do-^.,a',
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or fur establishment of any factory workshop or work place. on the ofrer hand, tre
Grama Pancfrayats MIhge Panctrayats)are obliged to grant permlssinns in cases
where the authoritles mentioned under 5.233 of theActhad lssued such permisslons
or mnsents or naobjedion certificates. Even if the panchapt is of the opinion that the
construcdon or esEblishment of the factory workshop or worlgtace is objectionable
by reason of high densig of population in the neighbourhood and is likeiy to cause
nuisance, hen dsotlrepanchayatmnonlyobtain expertorrinim forn he department
mnsned and it isob@ed lo issue permission for suclr constructlon or establislurpnt
subject to such condftions as may be required for abatement of the nuisance, if any,
as may be recommended ln the expert opinion of the concemed departmenl

25. under the above menlioned circumslances the reference is answered by
upholdlng the view taken in Ranapunm Grama panchayat (supra) as lhe conect
law. But we make it dear that the legal position has been changed by virtue of the
amendments as mentioned above and the Village panchayats do not enjoy any
primacy sf thekpourer to refuse lhe applications seaking pennission for consfustion
or establishment of any factcry workshop or worlglace, urder 5.233 of the Kerata
Pan$ayat RajAd on and frqn thedate of enforcement of he amendmerrb,

28. Hence the reference ls ansrrered as above. The Writ petitions are sent back
to the Single Judge deding *dth the subject matter as per roster, for dlspbsal on merits
by taking note of he refurence answered as above.

k---

.ae c--



4q
I}[ !E EXGE COURT OF KERhIA AT ER}IAIET,}}.1

PREEEMT

TEE EON@ETABI.E MR. 'I(]STTCE SEAJT P.CEtrLY

ITRIDAX, Tr 04TE DA:( Op OCI\]BER 2O1"g / 12EB Aslrlborr 1941

wPfcl -No. L5505 oF 201d (xr

PETTTIONER/s:

EONfr TEOt&s,
A@.D 50 r,Ars, s/o. Tso!,!As,
PTEICEKL EOUSE, KNIATET'KADAW (PO),
ERf,gruPE"ta, tr(o5lXAIAM DISA.

BY }DYS.
SRI.CEOR€ POCINIEOrIA}.{ (SR. )
SRI.,fOBI .7OSE IONDODY
SRT.E.B.8A.IAN

RESFONDENI/S:

ln, Exo(tt: Pt o;

ti

li

I

i

I

'

I

tl

I

I

v

1 3EE SELIXE OF EEB,N[.A,- NTPNBSAT.TTTO AY rTS PR.]]{CIPA]. SECREIARY,
E}I1EBODS{EDrr {E] DEP}RI1,{EHT, GOIIERSI},EilT SEGE!;ABIA:T,
EErEO\ANBHIIIAPRIINu-6 95 OO1 .

2 TEE KERAI,A SEA3E EN\TTBONHENT IMPrcT ASSESSSNT
AUIEORTEY,
REFEESEN1ED By ITS !(E},4AER SECRETAR.Y,
DIRECTORESE OF ENIITBOIO{Ed"I E}ID CLD.|AIIC CETA{@,PAErMgKm, PHrtA.(Fo) . tsrurIAlBwrEAE(IRAM-G gs 024.

3 TEE DIRECTOR,
DIRECTOBAEE OF MTNING }ND GEOLOGY/
PATTOM PALACE {pO), I€SI,JeDASASUB}rM,
TEIRT'UA}IANTEAPRThI.J-695 OO4 .

4 EEAIAPPEI.AM GR]A},G, PAIICETT)(}JT,
REPRESEbITED BY T':T8 SECRSTAECT,
EEIIJTPPAIiU GBAIE. PANCBXA:I OEEI@,pr.Ass.elaL (po), ttomeyAr,{ Drsra,rcr_iee szg.

5 T8E SECREIATU(,
TEALEPPAIA}' G,BA},E PA}ISE}XAI ,
TEAI.LPPAI.AU G}I}4, P}}{CEAXA:r OF!.rG,pLlssAlBL (DO), KOTEAYAb{ DISTRICT_685 579.

o
F

E

oe-?

il



lun,*vkeRg Gt z
4s

W.P.(C) Nos.15505 & 91684116 e%SZStlg z

6 lEE PRESIDE}E,
TEhIAPPIULA!{ GRprtq. PA}ICEAJAT,
TEAI.APP}IE}{ CT.rA}G. PA}TCEA:(AI OEEICE,
PLASS.NqL (po), KOTIBYAI"{ DTSTRICT-685 579.

*}DDT. P. CEAIE,EUA.SEEKAB}iN }i[AIR,
R7 XONULIIUEUItrTEt EDUSE, rqrasElIJCIDAIrl' 8.O.,

XOEEAB}' DISTRICT.

*IDDL. K-t{, Bl,r{rr'
E,8 xoITuKApslIrL EOUSE, I(Ar.ASESKADaVII p.o.,

I(o:TEAXNM DISTRICT.
(*ARE IUPI.EADED AS PER ORDER DATED OE-OS-ZOiE DTr.A. 6984/2015).

*.ADUL TEE CENSBE EEB, EEB:IE SCTENCE SXTDIES,R9 RESBESE}TIED B:( fTs DIRECTOR,
P. B. NO. 7250, aI(KELAM,
IEIITU\IAIUIUTEEPUR.BU - 695 031.

reDDL. SEA,II JOEEPE, AGSD {2 ltjNRS. S./O. .losspE v-J.,810'tnrrInDllRllltsrL E@sE, IcttAxEgeDevg, vEr:rrpa&AMBiu.,
ER.THIUPETTA. ICOTTAY}},{ DISr&ICT, PIN - 685 579.

tADDL. PRITBEAICBAIT IBIR, AGED 76 !?.BBS,Rl1 s,/o. paBelcsranAlr !qER, cEumnfritrt Ec[rsE,
KBI.a3EMDA14,, VETTTPASAHBU, ERESTETPETDL,
IiolIEA.UB}r DISrRrcT, plt{ _ 586 57g.

*ADDI. \/TIRKEY ,resEPE. AeD 78 YE.HRS, S/O.rfARKEy.R12 OLIGAL EOUSE, I(ALAIEUTG,DA\E, \,rErrIpAE;B!,8U,
EBAITSPETTA, t(oIIllrAM DIsTRICT, pIN _ eAe iZg.

. * ADDI.B, TO R12 .ARE IMPIEADED AS gEB ORDAR DASED0{..10.20a9 rH r,A.NOS,11109/16 E t6227,lre n w.p.{c}No.15s05i16.

BY }DVS.
Rt & RS - SBt;M.t. EAIi-JDKUI{AR, SpEeEAtr cU\ERlUlIEnf
PI.EADER
R2 - SRI.M.P. SREEKRISENAN, SC FQR SEI}AR{ 11) R5 - sRt.cEoRcEKIXrgy !4.rEEn, sc
ADDL.RT e R8 - SEr. sEA.Ir tEor,a,s
ADDL.RIO TO R12 - SRr. P.B. SAEASB,hN}!A}I
$,{8. SURUA BI}rox, .ADVOCATE COL&fTSSIONER

TBIS HRIT PEErIICSI {C TTL) EAVDIG BEEN EBUII&Y EEARD CTI04 . 10 .20L9, ArorNG ?rrrs wp rct .:rieaz2o16 (r) , Hp(c) .zsszg/zolrg (M) ,TEE COTIRT O}I IEE SA!{E DAY DEIS/ERED TEE IIf,IJOIfI}IG:
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WF (C) Nos 15505 E :166qI15 8 2552S'19 ':

IN IEE T:rGE @UET oF IGR'ALA /'-T ERI'IAI(IJ'hI{

PRESE}IT

THE IIONOUR.LtsI,E I-8.. .ITJST'ICE SE2T''I P.gEALY

Ep.IDA)'. TEE 0!-Tg DAY OF OClOSliR 
"oLg 

/ 12Tts I-SWr}{A'

EP(Cl -No.31684 oF 2O15

PETITIONER/S

Iwff TEOMAS,
AGED 50 YEARS, S/O. TT!O&S, PULICTGL EOI,SE,

KNLATSOKADAW (PO}, ERATIUPE?IB,
KOETATAI{ DISIRICT.

EY AD\IS.
SRI.GEORGE POqMTSO T}iM (SB

SRt.,rGI JOSE KONDODY

SRI. T. R. RAiIAN

RESPOI{DENE./6i
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TEE STATE OF KEIBAIA,
REPRESEbTEED BY ITS PEINCIPAL SECBET}RY,

ElwraoHMEE:r (A) DEPARB{E}iT, GO\TERNMEI{r SECREIIRI}.:r,
TEIBUVE}.IANEEASURBI'1-695 OO 1 .

rEE EEBAIA SELEE E}WIRoB{ME}i1T D{PACT A,SEESST@NT

Atxt8oRrry,
BESBESEhIEED BY T1tS tdEldSER SECRETARy,

DIRECTORAIIE OF E}I\TEBON}E!T1 AiID CLE4TIC CEA.}IGE,

P}].JJI}4'TKI], PAflTA (PO) , TEIRU\ANAT{IIEAPURAI''-695 O24

TE DIRECTOR,
DI:RECTORATE OF MNII}IG .AND GEOIOGY,

PAETOM PAIACE {PO) , ICESA\IaDASPI'RAM.

TEIR[ffRN}}{ISITE(IBAb'-595 00{'

EE DIETBICI @LI;ECTOR,
COLLECTORAIE, @IJ'ECI.()RAjII (P01,
KOTEATA!',-586 002.

TE TAESIIJDTR.
MEEI{AC8IL EAIIr}i OFFICE, vrrNl CI\rIL 6rAT1ON,
PALA, I(OTTE:*AI{ 3rsTtsfcl'- 68( 5?i:
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4'{ PWrrgxvvRgAt *

oET'rcE. PIASSAIS(L (PO) ,

TEE St,B tr{SPECAOS. Ol. }OTICE,
ERAflIUPE?B. pcj.rcE staTIoN, ER.p.TTUpsrIA (po),KoTIAYAM DIszE,iCr_ Ga6 --!-2i.

rEE SECREAIRY,
TSAIAPPAI.A}{ GRA}-IA PAI{CIIAYAT,
IEAI.APPAI.A}, GR.B}E PAI.JCEAYAT
B1OTTAXAM DISTRIC"-686 5?9.

K. G. A}IrIJ(@,{AR,
CON\TENER, KTZEEKKE}4.IA PROTECTION COUNCIL,

E@sE, PLASSAIaL (Po),
KOrIAYAI,, _685 5?9.

BY Atr\IS,.
R1 tr 83 TO R6 - SRr. M.E. EA\TIIJC&d}Ii, EPECIALCOIERICdE}TI PI.EADSR.
R2 - SRT. M.P. SRESKRISEIq.N, SCa? - sRI. @oR@xurnr u.zur, icR8 - 6Rr.P-E- SAB.SBA}IAMU{

TEIS Io*,T SErr'-C$T (C',r,,} EAVING BEEH AE"&J.LY EEA.RD O}T0{ . r0 .zotg , Aro*rc rrrs wp(c t .iito_stzoreirr , wp i.t . rsu=rlzoLs (M) trEE COURT ON EE SEIIE DAY P*.NEEEO EEE EOIJ.oW:rNG:

h*r+vtJ Y

Dlgtrlcl Educationa I Officel- r !r+. l(Edgtftur tlhy ..
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W.P(C) i1os.15505I 31684i't6 &%529t19 5

fN TEE EIGE COURT Ot' KERiALA AT EANAIIUITAI'{

PRESENT

TEE EONOTIRABI.E T\4R. JUSTTCE sEAjE P.CEALY

r:HEDAy, TEE 04TE DjAy OF OCEOBER 2OL9 / 12TE ASlIrlrA, L94L

wP(cl .No.25529 OA 2019(Mr

PETTTTONER/S:

1 .BIITL XU}BR 8.G.,
AGED 52 YEARS,
SO}I OE GOPI!{BTEAN NAIR, I(AIJARAYATEU,
TEAIAPPAI.AM, pIA-sseNAL p.O., I(OTTAIaM_5g5 5?9.

Sr}I4\IJ.&KU!.4LRI IC. S. ,
.*GED 58 }:EARS,
WTEE OF IATE C.R.UNNIICRISEqN TIAIR,
t.oozElxuzEryrL EOUSE, rcila:tEooKADtr\ro p. O.,
KOTT,A:r}}!-686 579.

BY }D\IS.
SRI. P. B. SAEhSRAL.IAT4N
SRt.T.S.MRIKU!{AR

RESPONDE!f,I/S:

1 STAEE OF KBRAT.A,
RESRESENTED BY lTS PRTNC]PAL SECRETARY,
MIIiENG .EI'ID GEOI-GY DEPARD,{EN,:I, SECRETARIAT,
TETRTTATdAMEAPT'RAM.695 OO1 .

TEE GEOI,OGIST,
DEP}RS@N:T OT MTNING AI,ID GEOIPGY,
cbu.EcllRArE p.o., KorrAyAM-EgG oOZ.

SETTE E}IIIIRO}IMENT IMPACT ASSESSMBMI AUTEORTNT
ICER,iII.A,
DIRECTORATE O!' E}IVTRONMEHT AND CLI}trIE CE$IGE,K.S.A.t.c- Bus TEBMTIIAL @MEI.EK; 4TE EIOOR,
TEltMpLlIooB, rEIRfr\rAlIAI,iIEEepIrB,ltDr_6g5 OO1,
REPREEEIIItsD BY rTS CEL[R!IA!I.
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4 T'HIOT{ OF I}IDIA,
REPRESENTED BY ITS PRINCIPAI, SECREIARY,
MTNISTRY OF EH\ TRONMEI.IT, I\fREST AT.ID CII}&TE CEANGE,
PARYA\ARAN BEA\ZA}.I, C@ COMPI.EX, IEDET ROAD,
NEIg DET.EI-1]-O OO3.
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5 TEAI.}PPAIA}I GRjE!&r PAIICEAYAT,

REPRESEHIED BY TTS SECBEIhET,
TELI;APAIAM GRE}dA PANCEACAT OT'EICE'

slassxniL P.O., KOTIAYAT'{-686 579.

6

BY }D\IS.
R]. e 82 - SRr. l.f.E- EANTLKII.aR, SPECI]I, GCfi/ERNMEIW

PI,E:ADER
R3 - SRT. M.P. SREEM,ISE}'IAN, SC

Rd - SRI. P. VIiTA:TAIfiJT''AR, ASG OF II{DIA
R5-SRI.GEORGEKUTTYT'6TEEW,SC,IEAIAPPAI'AMGR'A8N'
P}IICEAXEX
R6 - S,I..'OBI JOSE KONDODY

TEIS }IRTT PETTTION (Cr\,IL) EAVING BEEN FII$LLY EEARD OH

TOMT TEOD4S,
soL{ or tEotas, PuLrcKAl EOUSE, t0[IeTEUKBDn'\ru'

vEgtIPARAblBu, ERBTTITIIETIEAE, XOmAt}n-685 579'

04.10 .zOLg, ArONG rrrTE WP(C) .15505/20L6(Rl , I{P(C)

TEECtr'RTObTTEESALIEDAYDELI\EREDIEEFOLIOIIING:
.3L684/2015(r),
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WP.(C) Nos.15505 &31684/16 &2S829/1s 7

iruD64}[r
The captior+ed wrjt petiEions a.re material),y

con::ected in r€spect of a guarry operated by the
petitioner 1n vr.P. 1c) Nos.15505 and 316g4 af }ct(;,
whil.e w. p. (C) No, ?5529. of 2019 is f 1tred by rhird
persons, challenging the Environmentar cJearance

No-24/2a16 dated 04.03.201G, granEed ro the petiLioner
in the other writ peticions rrjs_a_ujs the etop siemo

i

issued by Ehe .staEe Envlroriment rmpact Assessment

Authoricy, Keral.a (for brevity, , the SEIIA, ) an.l

decllaing of Dso liceece by Ehe Thalappalam Granra

Panchayat, Therefore, I heard them together and

propose to crel-iver this co:rrinoj: Suogment.

2. I have heard Err. George poo$thotta^m. l.earn.eri

Senior Counsei for tl.:e petirioner, assisted by Advocate

,"Iobi Jose Kondody, Sri . p. B. Sahasranaman, Learnecl

counsel for the petltion.ers in i,I. p. {C} No. Z55Z g/?OLg, ,

sri' M.H. Hanil Kr:nar, iearned special Government

Pfeacier, Sri. M- p, Sreekrishnan, Iearned Standlng
Counsel appearlng for SEf,.pJ,, Sr:. . p. Vl jayakunar,

l-earned AsGr, Sri. Georgekutt.y Mathew, learned standing
Ccunse1 appeaiing for the panchayatr dnd Sri. Shaj:
Thom€s, porkkattiL, Iearned counsel a14>earing for
adortional 'lLh & Erh respondents in W.p. tC)

a.

"4.*'
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WP.(C) Hos.15505 & 3168{16 &?j,529119 8

No.15505/20L6. Perused the pleadings and the docurtents

on record.

3. So far as I,I-P- (C) No.15505 of 2016 is

concerned, it is filed chaiienging Exc'Pl-I order dated

15.. 0.4- 2016 iss.ued by the secreta.ry o.f the Grana

Panchayat and Ext.P12 decision of rhe Thalappalam Grama

pailchayat dated 11. 04 .2C15, declining renewal cf

]icence to the gr.rarry op€rator' There, the case

. proJected by learned senlor counsel for the petltioner

is thatr consequent to the Reference order rendered by

the Eu11 .Benctr sf this Colrrt ia 'rqr !@s v. SEeCe

of, K1;5;aTa aild others | [2019 ( 4 ) KHC 553 (EB) ] , the

legal position has changed by vlrtue of the amendments

in the Kerala Pancbayat Rai Act, :.]gg+ and the Rules

thereto and- the village Panchayats do not enjoy any

pr:-macyinthepo!',ei,Lorefuseapplicationsseeking

permiS.sion for construc;ion or establishrcent of, ally

factory, workshop or workplace under sec.233 of the

Kerala Panchayat Raj Act, on and from the date of

enforcement of the amenCrnenls.

4. To make it cfear, the application submitted by

the petitioner seeking renewal of the Licence I'as prior

to the Fmend,rnent Act case inEo fosce, i.e.r with effect

f rom 20. }0 .2a[|, and there is no dtspute t'h3t the

4-,v
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application of the guarry operaEor vras considered
tai..ing inro account the law stood prio: to ttre
amencirnent. Therefore, Iearned counsel for the
petit:oner submitted chatr petitioner may be permitted
to submit a fresh appJica.tioa before the Secretary of
the Panchayat, seeking D&o licence for estabr.esbr*nt of
the workplace and i-t would sufflce, if a direction is
iggued to consider th€ same i,, accordance r+lth th€
amended provisions of law anci Ehe Law r.aid down by thls
Court la the af,ore-guoted order of the Full Bench.

5" So f,ar ae Ic, p. {C} No.31,6g.4 o.f, 201,6 ir;
concerned, the same is f i_l_ed by the guarry opera'ot.
chailenging Exts. p9 and p1L, notice issued by the

rnspector +r po-r-ice, DrattuFtta dated 16.0? .2076 aac

the stop memo issued by 
'EIAA 

dated 2,.2. ag .zot6
respectively. whereby Ehe respect!-ve officlals have

directed the petitioner to Stop th€ quarrying,-
activities, since the petitioner 1s not ab'ding the
condltions contained In :he EnvironmenEal cr.earance and

for other related and consegiientlal reIlefs.
5. In rny considereci oprnion, Ext.p11 is only a

stop memo issued by the SEfIJ., apparent).y, based on the
action taken by the fnspecror cf police, EraEEupeEta as
per Ext.p9 dateC 16-0?.2016r Erd ic has noE ft:ainei

v

o4>



5l
ty.r,ru, Nos.libo5 & 3169416 afr$z€llg 10

any flnality. I an also lnformed that the guarty
operator has filed objecrion Lo Ext.p11 sEoB ,oe!.,o.

Therefore, learned counseL on either slde submitted
lhat, it would suffi-ce if a dlrection is i.ssued to
iinai:-ze th€ proceedings pertaining Eo ExE.F11 stop
neno by providing notlce of hear:.ng to all conce_rneci.

7. inc:dentally, one of rhe petltioner 1n W.p. {C)

No'25529 of, 2019 is the cor*plainant before sEr.B,L and
has raised contention that the Envi.rorunental ciearance
was given by SEIAAT ov€rLooking the provisions of Law

and ultho{Jt securing a reporE frorn the Er}viro0eeDt
rmpact Assessment Aulhority and wlthout due appllcation
oi mind. Therein, Learned counsel appearing .Eor the
pe:irioner subraitteC that, ihe entire issues thaE are
pur forth by the petiti.oners in the said writ petition
can also be consj.dered by the Authorltyr while
fina.lizing the proceedings pe=caining to Ext.p11 stop
memo dated ZZ.09.ZALE produceci along wlth Ii. p. (C)

No.31584 of 20t6.

e, f n thaE vler+ of Ehe matter, f am of Ehe

considered opinion that, the wrir petitlons can be
Cisposed of wlth approprlate d:rections. fn vi.p.(C)
No.15.58.5 of 20t6, petitioaer :.s at .t_iberEy to file

A#-rl^u%PE, E; 1a

\ >v
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suitable application seeking permits/licence from the
Thalappalam Grama panchayatr tsDd if any such
application(s) are fileci by the guarry operator, it
shall be considered in accordance wtti faw and
independentr.y a*d dispaesi.onat,ely wlLhout taklng into
account the flndings rendered in Ext,p1l 0rder passeci
by the secretary dated r'5.04.20L6 and the declsion of
the Thalappalan Grama Fanchayat dated 11.gc- 20ir.6, and
also raking into account the amended provisions of l_aw

and Ehe principles of iaw iard down by the FuIL Bench
of thls Court in the afore-guoceci Reference order, aE

the qrrliestr .Dd at any rate, within tgro month,s frorn
rhe date of receipt of a copy of this judgrment.

(, r4'p' (cI Nos.31584 
'f, 2'.16 and. 25529 0f 20:19

are dlsposed of, with direction to the Kerala state
Envlron:nent Impact Assessment Authority,
Th:.ruvananthapuram i.e., the 2.d respondent to finaJ.ize
the proceedings pertaini-ng to Ext.pr.1 stop nremo dated
22.09.2016, after providing opportunitl, of hearing to
the petitioEer, petitioners in w.p. (C) Ho,255.29 of
2019, 8rh respondent in I4.p. (C) No.3l. 6g4/ZO.L6, i.e.,
X. G' A.r:ilkumar, Coavenor, Kizhakkemala Frotectio:)
council, secretary of the Grarna panchayat and a]I othe-:
stakehoJ'ders lncr.uding cenrre for Earth scienee stud:es

v
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(CESS ) , the report d,rawn by the said organization :n
respect of the area in which the guarry is sltuateci,

uhe plans prepared unde: the Disaster Management Act.,

i.e., Natlonal plan, state pran and the District pien

and all 0ther inpurs avai.labLe and produced by Ehe

petitioners and the i.nreresteci persons, and _ attain
flnallty at Ehe earliest, and at any rate, wlthln three
'rlonths f,'rorn tbe date of recelpt cf a cop!, of tbls
J udgment.

The writ petltions are disposed of accordingly.

sa/_

SE}.E P.CSELY

JUD@

uv-
05. 1 0.2019
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pBrrrrorsEB' e/s E (ErBfrg:

P1

P2

P3

P4

A ItsUE @py oF Tr QgARRyDrc IrElsE EXECmEDBY f,EE PEETTIO}IER .E}ID .|'ET Sf,ArE GO\ES}B@NI'D\- L7/LO/2O07.

A ERUE @Plr OF rSE CONSENT rO OPERAEE-
RENETBL TSSUED BY TEE T(ERAIA SIATEPOIJUTION CONIB,OL tsOARD ON 23/3/2015 tThIID

A IRI]E COPY OF TEE FOBM I.E-3 LICE}I8E ISSUEDBY TEE EI(qIOSr\|ES DEPABE{SDrI AN ]€NNOOSI{ETCE r5 AE!{EIrED .END E'CTIIDED TII.L3L/3/20t9.

A EREE COPY OF TE DEO LTCENSE DT. LJ,/2/2004ISSUED BY TE FrF:rE AUSPONDE!trI rP rEEPEITrIOIER TO OPERAEE TEE QtrARRy co\EREDvfDE EXr.Pl.

A IRUE @PY OF TEE DE O I.ICEbISB IIT.20/4/20L1, rs$rED By EEE rrrrs-rrs$oD{DEm IE3T EETXTTONER.

E TRUE C1)PY OF TEE I.ETTER OF INTENT DT.2Lr3/20L6 rssuED By cEE ezo],oersc, KorrAylrr;TO IEE PEETIO{ER.

" A ERUE cOpy OF rEE ElIvIRolO,lnIri! CLEAttilHCErSgU@ BY ?EE zND RESPONDED(r TO,ZICpxTrrroHER DT. 4/3/15 vrir.tD wrc 3/3/202L.
A T&UE ClCpy op TEE ORDEB DT. LL/3/L6 plssBDBy rEE TRTBUNAT FqR rpcnt suC-co\rErlsdExT
INSTII.TITIONS I}; R-p. NO. tsa/zou.
A TRUE COPY OE.TEE APPLTC3.TICT{ EOB D 6 O
llqrysE Dr- za/3/2016 sundr6 sr EEEpETxrroNER BEF'RE rEE sTE RdpcutJtnoi:
A TRT'E COP:T OF ryE COITERDIG I.EIEER DI.zgl3lzaLl suaurrrED B.c Tg-pEriuoun
BEFCIRE rEE 5TA EESPO!(DEL{r

A TRUE @PY OF TEE PROGEDINGS OE TEE sTEREsFolDE!.rT DT. ts/4/2016 risuao-ro rcPETTUO}IER.

P5

P6

D't

P8

p's

Pl0

P11

v
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I
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DLz

P13

Pl4

PI5

P16

PA7

P18

PI9

P20

P2L

PZz

A TRUE COP':T OF EEE DECISION OB rEE

EIUITDED BY TEE 6TE RESPONDEbIE.

A IRDE @PY OE TEE DECIT'ION OE TEE
P$ICEATA3 Cc!44tr:XEE !dEE$}TG EEED OE
IO/2/2OO4 GE,ANTING PEBI.IISSTON U{DER SECIION
233 OA TEE KERA:IA PAIICEA]IA'T RAIT }CT TO
srABr TE gCnrury oF TEE pErrTrolIER.

A TEDE @PY OE TEE PI.LI}IT IN O.S.NO.I2O OE
2012 0!,r rEE ETLES OE rEE }@rsrsF couR:f,
ERAEIpPETTA

E TRUE COPT OE TEE CCTO{ISSION BEPORT DNXHD
19.06.20!2 SI'B{TTIED BT TEE }DVOCATE
cct{b{IssIoNER Dr O.S.}IO.120 0F 2012 EEFORU
TEE MgNSrtE COURT. E&LT[1,SBTTA.

A IRUE @PY OF TEE QBRRYING I.E.hSE DATED
27 .05.2016 E]IEC?IED BEITIEEbT TEE PETTTId,IER
AND AEE STNIE OF KE&NI.A \/AI,II) UPTD
26.O5.2A28.

A TRI'E @P! OF TEE JUDE@NT DLTT:D
22.O9.2OL4 PASSED BY lES EO}IOUITABLE @UE4r
Dr w.P. tc) No.19430 OE 201d.

A TBIIE @P:g OF ZEE QIIAB]RYING PERHIT DhTEE.
18.08.2014 ISSI'ED BY TEE GEOI,OGTSI,
IOET}XAI'J.

.e. lBUE @PY OF IE I,ETEER DEXED 16.11 .20T2
ISSUSD EY TEE DIRECTOR, CEI.I?RE E'OR EARTE
SCIEN(E A}D STUDTES TO TEE PETTTIOI.IER.

A IBUE @P:T OF TEE JODTT INSPECA,ION REPOT.-3
DAIED 30.01.2072 COIIDUCIED BY lEE
EI'I1,:IBo}E.{ENIAT ENGINEER, DISIIRICT EE.ATSE
oEEICER eND SCfEMrrsT, I(ERAIA EOBEST
RESEI{RC,E INSTTTUTE IN IEE pROpEI(Ty OE-
OZSATCG:L @ANTTES.

q(,

A IBIIE COer og TE QUARRYING LEtrsE DIIED
27.05.2016 \hLrD Up50 26.05.2026 H(ECITED
BET'{EEN EEE PTTTTIONER A}ID TEE STAIE
GOIIEFX{b{ENT.

A IRUE COPY oF IEE WORI( ME!iD DA,EED
01.08-2015 ETI.ED BY TEE RESPONDEHTS { 1O 6
BESqRE IEE }DVOCAIE CGT{ISSIo8{ER.
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RESEONDEMTS I

EXEIBIIS:

EXETBTT R7TA}

EXEIBIT R7(B}

E)GTBXT R7 (C)

ElGrarr E7 (DI

EXEIBIT R? (E)

E)SIBIT R7(F}

l:ti tlhufZ* G )l
:BDE @PY OI' TEE APSINCArISI SUII.{Iff@ BY}4,. JOEN CSERfA}I I]!iIDER :rEE RIGET TO
I'FOiR!trTTO}T .ACT BEFORE. TEE CESS DA:TE"D
18. 04.2C18.

.}. TRtrE @PY OF TEE ]]f,TERIM ORDER DAEED
05.08.2016 PT,SSED BY TEE }INIIO}.IAI GREEI{
SREBU!qL, SOUTEERN ZOIilE, CENIG,T IN }PEEAL
NO.25 0t' 2015.

i

r
l!
i

{Teuu @py oE TEE I}&RbAIICBI/CO,A,4IrIC}5rO}I
DNIED O{-O5.2O1E ISSSED BT NCE36 TO r-,R.
JOEN CEERrAr.r DAXED 0{.05.2019)

ERDE PEOTOCOPY OE IEE E}{1I1rBO}UdENI'AT
}SSES$.{E},X[ REPORT BY IEE SCIENTTEB OF CESS.

{lene PEOIO@P{ oE 1E3 CctdlotrrcAtror{ DASED
20.06.2014 REETVED BY TEE ADDL.EIE
RESPO}IDE}IA rRCT.' TEE DTRECTOR OE }.EIE
SA.EETT, BENG}J;URU).

TRSE IEOTOCOPY OE' TEE INWIEONME}TTAL
ASSESS'ENT REPORT BY TEE SCIE!.ITIST OF CESs.

r.Ist oE NAME, }DDRESS, IBBD NO. IlrD EousEIIo, OT PEBSO.IS RESIDING IrTEIN A DISTAbICE
oF 50-100 I{ETRES, 1OO-200 },!ETRES e},rD 200_
3OO METRES EBC[.{ TEE QUERPtr SITE.

IRB PEOtrOGRAPES SEcrrII,IG TSE CRACKS TEN:[
DEIIEIOPED III q'rrE IG,LL OE TEE EqrsE OF tG,.
JOSEPE OLTCEGL, (EOUSE NO.3/2OL2) DUE BOgEE ErPrOSro,ITS EROb{ ltE AUAEXJ.

TRUE EEOIOSRAPES SEOITX|G EE CRAS TEAr
DE\IEEOPED T TEE IG,I-I,S Ot, TEE RBSIDEHrIEtr
EOUSE NO.4/3I7 0F !4t. SEATTI/ vrrLn:A\rEErrL
EI:rtB,ltED -rrrTEDi 1OO METRES DISTA]ICE FtsG{
TEE Q(IIRRY.

SIMII.AXTY TE C8.ECK TEET DE1IEIOPED o}I IEE
I{?T[.L OI' IEE BESTDEMTINt EOUSE OF TEE
ADDI. ?TE RESPONDENT SRT. CEA}IDEASEKEARA}.i.
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W.P.(C) Nos.'15505 & 91684/18 &zll?:sfis 1E

E:EEIBrI R7 (C)

EXEIETT R7 (E)

.}lD\focAr:E
CCtCLTESSIONER,E
EXEIBTTS:

, EJGIBTT C1

EXETBTE C2

EXEIBII C3

EXEIBIT C4-

EXEIETE C5

E]GIBTT C6

EXSTEIT C?

E)GIBTT C8

E)(EIBTT C9

EXEIBXT ClO

E)GTBIT Cl1

E)GIBIT CIz

lw P*ar?o )11
ERUE PEOTOCOPY OF TEE ORDE& DATED
1?.03.2014 TS8UED BY lEE TEIIAPAIA},{ EJA},fi
PE}ICEAXA,T8.

DRLE:T SITE PI.AN OA QTBRRX SECTTING TEE I,LY
OF TEE QE{RRY, RESIDEIITIAL AULI.DINGS AI{D
AEE PI]BLTC ROAD TEAT PASS NEAR TO IEE
QE|,RRY SrrE.

IECE.IrCEI REPOBT SUBttlrETED BY ASSIST.A\TT
fJ,IECUITIIE ENGINEER.

PEOTOGE.LPE SEOI.IING 3EE BOARDS DISSTAYED }gIEE QINRRY.

PEOIOqAPE SECM:TNG lEE ET@OSED BOCE EECE OI,TEE OthRrw.

PECTTDGRAPE SEOTEIG EE EOAD BEING
CGTSTBDCSED At rEE SECODTD LEVEL oE Q(nRRy.

PEOTOGRAPE SEO9rING TEE CR}E(S O}I TEE BOUSEOF TBE EDDL. TTE RESFONDEN:B.

PEqTOGBAPE SEOTSIG TEE RUBBER PIANMTION O]TEDDL.STE RESPONDEMT.

PSOTOGRAPE SECr,t-O[c TEE ROAD LEeDIl{c IO TEE
AE|BBY.

PBOTOGBAPE SEOIIING lrEE }CTI.K EACTORY IN
ERO}trP OF IEE Qg}RRY.

PEOTOGRITPE SEOIfI}IG lEE J?{L}INIDET TENK.

PEOTOGRAPES SEO!rI}IG f,EE STRE}},I; IN TEE
QTRRRY STEE.

PEOI\CGR.APE SEOI{D{G TEE SUREECE SOII, A}ID
METAIT EEAP rN At{D IIEaR TEE guhluty.

PEOIDGRAPE SEOI{:TNG TEE EOSE PIPE SAID TO BE
UEED }iT TEE QBRRY. Il"ir'
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I}I TEE ETGS COURI OE KERhIA AI ERHEK'I.${

PRESEITE

TEE EOLK'UB,AEI,E }'B.WSTICE C.K.APIII, REEIU

&

TEE EODTOT'BAIII.E I'8. i'USTICE T.V.AIEIfiID4R

TTEDNESDAY, TEE 08TE De3 OF .IAlrUlRY 2O2O / tete POUSEA, 19111

Il*,.!{o.2566 OF 2019

.EGAII{ST ?EE JI'DGUEIiIT IlI TIFC 25529 OF 2019 BTSE {.10.201-9 OE
ETGE @UBT OI' KER.AIA

APPEIJA}IT S / PE TI?IOT{ERS :

AffL XUIBB-K.G
AGED 52 YE}RS
scrll oE @PItdASEAlr NLIR, KAIJ.ARTXATEU,
IEAIiPPIL*Di, EIASSAIIAL P-O., KOltTjAIlttl-585 5?9

SEIGISXulrBRr.tf. S. ,
ACED 58 r'}RS
r{rEE oF r.ArE c.R,I}HtrrItsJSENrN tqrR,
toozErKUzErrIL BousE, rer.AEEoofiaDAvt, p.o.,
KOT!AEIT-686 579

BI AD\IS.
SRr - P. B. SAEASRaNaTtGil
SRT. T. S.ETRIKTI4B,

RE S POHDETI S /RE SPOTTDENIS :

SIASB OP KERAIA
RTPRESEyIED BY rrs PRIIilCTPAL SECRETABY, l.rlt[Irrc
lxD GEOIfflr DEP,aRS'EII, SECBEIIRrAS,
rEIRT'\'ENEIITEAPTIBAM- 6 95 OO1

TEE GEOTOGTST,
DEPABEIENT OA I'fIIIIIIG alID GEOIffl,
cor.r.EeroRArE p.o., KorrAxAM-6B6 oo2

j
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CTEER PRESEH]I:

TEIS ITBTT }PPEAI
08.aL.2A20, IEE COt Ett
EIJOFI}IG:

3

4

5

6

. -t-.

EIAIE E}MERO}IME}IT I}IP}CI }.SSESSMENT
ATITEORITY XERiIIA,
DIRECIORA:IE OE E}I\IERONIiIEIT A}ID GLD'A:rE CEAIIGE,
K.S.B.T.C. E[rS lEE4rgLL COtPr.EXr, ITE EIOOR,
TEAHprrpoB, TEIRITT/.*trq!I!EAPURIU-695 001,
REPRESEIIEED BY T"S CEAIBI{ilII

U}TTCI OE EIDIL,
REPRESEITED Bf, rls PRTIICIPIL SECREI.IEI, MTIIISIRY
oE ElnlERolrI@lT, EclREsl .BtrD gr-Yla+z gElliIGE,
PAXUTA\IAREIT RTTA\JT4I{, CGO 6G[.EE,
rrDEr EoAD, NElf DEY-Irr-11o 003

TENTPPEIE}I GRETA P}}ICE}IAI
REPRESEIITED Bf rTS SECREERBY, TEAIAPPALAtr'{ GBAI.G^
pDlrcEteS oEEacE, sr.lsslar P-o., Korttnlt-685 579

rcttr TEcr/Bs,
scr oF rEcrcs, Pt LLrcKtt EffisE, ltlI.ASEIrEAD,avIr,
vErlrpan}lffr, ER;M:FuPElrlE, EoatlEN#686 579

sRt.sallE&Al.t, GP

SRI.}i-P.SREEXRISEI&}I, SC K)R, 8.3
SAI-iIC'BY 

"OSE 
ECTDq)T rcR 8,6

ETlilrIG @UE UP ETCA, AD!{ISSTOI OD{

GI TEE SAIIE DAX DELWERED TEE

Y
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c.trcABDUL REHrM & T.V.AhITLKUMAR, II.
Y[-A.No.2566 of 2O19

Datod thls the 8u day of Januarlr, 2A2O

IUDGMENT
c.K-ABrltrL RErrrM. J.

The appellants are tle writ petitioners in W.P

(C)No.25529 of ?A19 and the respondents are the

respondents therein.

2. The writ petition was disposed of with two other

cormected cases fiIed by the 6t! respondert herein, by

directing ttre 'IGrala State Environment Impact Assessment,

Autlority' (SEIAA) to flnalise the proceedings pertaining to

Ext.PI1 'Stop Memo' {produced in W.P.(C)No.31684 of 2016)

issued, after providing an opporEunity of hearing to all the

parties conoerned, including the appell,antsArrit petitioners

and otler stake holders, including the 'Center for Earth

Science Shrdies' (CESS). It was observed by the learned

Y
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single Judge that, before the sEIAA the appellants will be at

Iiberty to take a contention that the environment clearance

given earlier was by overlooking provisions of the law and

was without securing a report from the SEIAA It was

observed by the learned Single Judge that, the entire lssue

tlat are put forth in the urrit petition caa be considered by

the Authority (SEIAA), while finalising the proceedings. But

this writ appeal is filed mainly contending that the chalienge

raised by the appellants against validity of E:flp3

amendment to the Envir':onment Impact Assessment

Notification, 2006, was omitted to be taken into

consideration whiJe disposing the writ petition.

3. On a pemsal of the grounds and the reliefs

enumerated in the writ petition, we do not find any specific

challenge against Ext.P3 amendment. Therefore, we do not

think that there occurred auy illegdity, error or impropriety

in disposal of the writ petition, in the manner as mentioned

above. Howeveq, we make it clear that the appellants wil be

L.

v
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at Uberty to challenge validity of ExLP3 amendment itr

appropriate separate proceedings, dehorc the decision

which will be taken by the SEIAA in accordance with tle

directions coutained in the impugned judgrment.

Therefore, the above writ appeal is hereby dismissed.

with liberfy reserved to the appellants as mentioned above

to challenge validity of the amendments brought in to the

Envimnment [mpact Assessment Notificatio o,, 2006, through

the NotiEcation issued by the Ministry of Environment,

Forest and Climate Change, dated 15.1.2016, before

appropriate fomm, to the ortent permlssible under law.

sd/-

C.trLABDUL REHIM
JT'DGE

sd/-

T.V*A]\IILKUMAR
TIDGE

amU

TRL
.:COFt'

w.A.tlo.2565 oC 2019
ftwuhuftur R, @l 5
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IN TgE ETGE COURT OE KERAI,A AT ERNAKULAM

PRESENT

TEE EONOURJABLE MR. 'JUSTTCE AI,EXANDER TEO${A.S

I{EDNESDAY, TEE 2?TE DAY OF }'IAY 2020 / 6TE ,ITAISETA, L942

wP(c) . -sa91 0s 2 a2D tJl

PETITIONER

Totfy TECI'IAS,
AGED 54 YE;ARS,
s/o- rEo[.rA.s, PtLrclc(t EousE, I(AT.ATEUKADAW' P-O,
ERATTUPETTjL" KSTEAXAM - 586 579-

BY ADV. SRI.JOBI JOSE I(ONDODY

RESPOI{DENTS

1 THE TEAT.APPAI.AI'J GR.E},{A' P}IICSAYAT,
REPRESEIiI1TED BY ITS SECRETARY,
OEFTCE OF TEE 

"EAT.APPA],AM 
GRA}A PAITISEAYATE,

pr.AssAlIAL P.O, r(OTTAYei'{ - 686 579-

THE SECRETARY,
TEAIJIPPAI,AM GRAFA, PA}ICIIAYATE,
OFE ICE OF TEE TIIAT.APPAIJ\M GRAI'Jh PA}ICSAYATH,
pr.AssANAL P.O, I(OTTAYAI'I - 686 579.

*.EDDL. TEE STATE ETWIEONMENT IMPACT A.SSESSMENT

R3 AUTEORTT:( (SEIAA" KERAT.A}

REPRESENTED BY ITS ME'BER SECRETARY, KSRTC BUS

TERMINtrL &IIPf,EK, 4TE EI,OOR, TEAMPII-IOOR,

TEIRUVZIIBNTEAPURjAI'I - 595 001-

'KADDL.R3 IMPLEADED AS PER ORDER IN IA.L/2O20 DATED

09-03-2020.

R1 E R2 - SRI. GEORGEKUTTY MATEEW

R3 - SRT. M.P. SREEICRISEIiIAN, SC

SRT. P.B. SAEASBANAMAN

TBrS WRIT PETITTON (CrVU) EAVTNG COME UP EOR ADMISSION ON

27.05.2020, TEE COITBT ON TEE S.er'18 DAY DELn/ERED TEE EDIJOTII}{G:

r)
NhoRE K.@>
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ALEXANDERTHOMA,S, J.

W-P.(C) No.5897 of zozo

Dated this the z7'hday of May, 2o2o

JfIDGMENT

The case set up in this Writ Petition (Civil) is as follort's:

The petitioner rvas operating a quarry for mining building

stones in his property comprised in Survey No. z94lpt of

Erattupetta Village in Meenachil Ta1uk of Kottayam District from

zoo4 onwards upon obtaining all statutory licenses including

permit under Section zgg of the Kerala Panchal'at Raj Act, L994

from the respondents as vvell as the D & O License obtained from

the respondents undertheprovisions of Section2S2 of the Kerala

Panchayat Raj Act, Lgg4- From the year 2el2' the second

respondent failed tp renew the D & O License of the petitioner for

operating his quarry for want of Environmental Clearance

stipulated under EIA Notification, zoo6. Accordingly petitioner
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obtained Exhibit Pr Environmental Clearance and produced the

same before the respondents. But they neither renerved the

existing D & O Licerse for the subsequent lears nor had granted

a fresh D & O License. Therefore the petitioner rvas forced to

approach this Court by filing W.P.(C) No.r55o5 of zo16. Later the

Mining and Geology Department based on Exhibit Pr granted

Exhibit Pz quarrying lease under the provisions of the Kerala

Minor Mineral Concession Rules, 2o1S. The Panchayat appeared

in the above writ petition and contested that the1, are not bound

to go by Exhibit Pr while considering the application for trade

license. The Learned Single Judge referred the matter to the

Division Bench and later to the Full Bench which culminated in

the decision of this Court reported in eorg (S) KLT 982 (Tomy

Thomas v. State of Kerala). Based on the Full Bench decision this

Court considercd W.P.(C) No. r55o5 of zot6 and passed Exhibit

P5 judgment directing the petitioner to apply afresh to the trade

lic.ense by virtue of the amendment brought ottt to the Kerala

Panchayat Raj Act, rgg4. Accordingly the petitioner submitted

Exhibit P6 application and the second respondent under the

3
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guise of Section z63{2A) started issuing Exhibits P7, Pt4, Pza

and zz notices statrrrg that more and more documents are

required for consideration of Exhibit P6 application. When the

petitioner satisfied the demands made in Exhibit PZ, he issued

Exhibit Pr4 and rvhen those directions are satisfied he issued

fxhibit Pzo and later gxhibit Pzz only to harass the petitioner

and to delay consideration of Bxhibit P6. This is highly illegal,

arbitrary and malafide and tlrslla"ce of notices under the

goise of Section ql@A) ofthe Kerala Panchayat Raj Act, tgg4by

the second respondent seems to be an ongoing process as in the

case of the petitioner. Aggrieved by ExhibitsPT,Pr4,Pzo andzz

notices as rvell as non-consideration of Exhibit P6 applicatian in

accordance rt'ith the provisions contained in Sections z3z and

233 of the Kerala Panchayat Raj Act, Lgg4, the petitioner begs to

prefer this writ petition- It is in the light of the above factual

averments and contentions that the petitioner has flled instant

Writ Petition (Civil) rvith the following prayers:-

"I) Call for the records relating to Exhibits P7,Pt4,
Pzo and zz notiees issued by the second respondent
and issue a writ of certiorari and quash the same;

4
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II) Issue a writ of mandamus directing the
respondents to consider Exhibit P6 application and
Srant 'he same in the light of the documents
produced by the petitioner vide Exhibits PB to Pr3
and Exhibits P:.5 to Prg along with Exhibit Pzr in
accordance with Section 2J2 and 233 of the Kerala
Panchalat Raj Act, 1994; and

IIIJ Iszue such other reliefs which tlis Honourable
Court may deems fit and appropriate in the facts and
circumstances of the case."

2. Heard Sri. Joby Jose Kondo-dy, learned Counsel

appearing for the petitioner, Sri. George}utty Mathew learned

Counsel appearing for the respondents 1 and 2, Sri. M.P.

Sreekrishnan, leamed Standing Counsel for the 3'd respondent

Kerala State Environmental Impact Assessment Authority and

Sri. P. B. Sahasrana.rnpn, Iearned Counsel who was permitted to

make submissions for the inten enor party.

3. It is the specific sr.se of the petitioner that his unit has

duly secured all the statutory permit, Iicence, clearance etc. from

the competent Statrtoiy Authorities concerned who are primarily

concerned rvith the activitv of quarying, except the

establishment and trade licences to be issued by respondents r

and z (Thalappalam Grama Panchalat).

4. It is pointed out that a series of documents have been

kTveok RtG> q
5
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produced before this Court. Ext.Pr is the Environmental

Clearance newly issued by the 3'd respondent Kerala State

Environmental Impact Assessment Authority, Ext.Pz is the

quarrying Iease issued by the District Geologist concerned and

ExrPg is the licence issued by the Deputy Chief Controller of

Explosives and Ext.P4 is the integrated consent to operate the

unit and its renewal issued by the Kerala State Pollution Control

Board. It appears that after the issuance of Ext.Pr Environmental

Clearance, the 3'd respondent Kerala State Envinrnmental lmpact

Assessment Authority has issued a stop memo directing the

petitioner to stop the functioning of his unit in vierv of certain

complaints raised by certain objectors.

S. A series of notices has been consistentl-r- issued bv

rcspond.ents r and z as can be seen from Exts.P7, Pr4, Pzo and

Pzz directing the petitioner at various points of time to clarify

and remedy certain aspects which accordingly to them are defects

noted in the application submitted by the petitioner for the grant

of the said establishment and trade licences. It will be relevant to

note the averments in paragraphs r3 to 19 of the VVP(C) which

6
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deals with those iszues. After hearing aII the parties concerned it

appears that'a series of notices like Exts.PZ Pt4, Pzo atd Pzz

has been issued by the ed respondent on rather hypotechnical

gr'ouuds which has resulted in the delay in consideration of

Ext.P6 application rvhich is ar application for the joint

consideration of the grant of establishment licence and the trade

licence as per the provisions contained in the Kerala Panchayat

Raj Act and Rules framed thereunder.

6. The matter in issue is fully covered in favour of the

petitioner by the judgment of the Full Bench of this Court

rendered in Tomy Thornas V. Strfie of Kerala ornd. others

(as per judgment dated 3o.o8.2or9 in WP(C) No.r55o5 of zo16

and connected cases reported in zotg (S) KLf q8Z (F.B)). As a

matter of fact the successful petitioner in the FuIl Bench decision

inTorng Thunas's cs.se (supra) is none other tlran the present

writ petitioner. Learned Counsel for the petitioner would point

out that after the authoritative pronouncement by the FulI Bench

in the above said Tomy Thomns's case (supra), a series of

cases has been disposed of by this Court following the findings

b



wP(c) .No.5897 OF 2029 ++
A* u.tStutz+93 G) B

and directions made bythe FuIl Bench in the said judgment. The

petitioney's matter in relation to the case considered by the Full

Bench was remitted to the learned single Judge and Brt.P5 is the

judgment rendered in the petitioner's case wherein it was

ordered that the application of the petitioner should be duly

considered and acted upon by the respondent Panchayat

Authorities strictly in terms of the legarl principles laid doun b5,

the Full Bench of this Court in Tomrny Thornas's crrse

(supra). It would be profitable to refer the paragraphs zz, z3 and

z4 of the Full Bench judgment in Tomtny Thomas's ease

(supra) rvhich reads thus follows:-

"zz. Under 1ls amended pmvisions of sub-section (S) of
5.233 of the Act, the Secretary or the officer authorised
by him should eonduet an enquiry and.submit report to
the Village Panchayat as to whether the establishment
of the factory, rvorkshop, n'orkplace or other installation
of machinery or manufacturing plant, for which the
permission is applied for, is objectionable by reason of
density of population in the neighbourhood and
possibitity to cause nuisance or pollution- The Village
Panchayat on consideration of the application and the
report ofthe Secretaryand ofsuch otherauthorities as
specified in sub-section (4) may as expeditiously as
possible, at any rate within thirry days grant the
permission either absolutely or subject to such
conditions as it thinks fit to impose. Sub-clause (a) and
{b) of sub-section {S) eontained in tIe unamended
provisions were omitted through the amend.ment. Sub-
clause {b) of sub-section (3) which enabled the Village

I

oA'-r^,
lt-

-



wP(c) .No.5897 oE 2O2O /t*uaorzaQ ecq 1
+t

9

Panchayat to refirse the permission for reason to be
recorded was omitted from the statute boolc It gives a
clear indication that the power of the Village Panchayat
to refirse the permission has been taken away by the
legislature.

23. Consequent to the above troted amendments to
S.e3S of the Act, the Licensing Rules lr,ere also
amended. From the chart given as above it is evident
that Rule rz had undergone drastic changes. Under the
unamended provision of suFrule (S) of Rule re the
Village PanchaSrats were obliged to consider the
application for perrnission within 45 days in case of
obtaining no objection certificates from other
establishments and within 3o days in other cases either
to grant permission applied for, absolutely or subject to
conditions or to refuse perrrission if it is of the opinion
that such construction or establishment is
objectionable by reason of high density of population in
the neighbourhood or that it is likely to cause nuisance.
The power vested on the Village Panchayat to refuse
the permission as rnentioned above contained under
sub-clause (b) of sub-rule (g) of Rule 12, \ms amended
drastically. Under the amended sub-clause fl'l) it is
provided that, if the ViIIage Panchayat is of the opinion
that the construction or establishment is objectionable
by reason of high density of population in the
neighbourhood and is likely to cause nuisance, the
Secretary shall as soon as may be after receipt of the
application obtain an €r(pert opinion of the department
concerned with regard to determination of nuisance or
its abatement, at the cost of the owner or person in-
charge of the factory, workshop, workplace or
machinery concerned and such report shall be
furnished to ttre Village Panchalat as soor as possible
not later than 3o days of reporting such nuisance.
Further it is provided that, on furnishing of such report
of the concerned departrnent, the Village Panchayat
shall issue permission subject to such conditions as
may be required for abatement of the nuisanee if any,
as recommended in the expert opinion of the
ennrernd. department. From the amendment
incorporated under Rule re(g) it is clear and evident
that the power vested on the Village Panchayat to
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refttse the permission based on the opinion that the
construction or establishment is objectionable by
reason of high density of population in the
neighbourhood or that itself Ukely to cause nuisance,
has been taken away by the legislature. Thmugh the
amendment it is clarified that if the Village Pancha5rat

is of the opinion that the constnrction or establishment
is objeetionable by reason of high density of populafion
in the neighbourhood and is likely to cause nuisance,
then the Secretary shall obtain an expert opinion of the
department concerned and shall place such report for
consideration of the Village Panchayat. There also the
Village Panchayat is oniy authorised to issue
permission subject to such conditions as may be

required for abatement of the nuisance, as

rectmmended in the expert opinion of the concerned
department. Therefore it is clear and evident that the
poiner vested on the Village Panchalat to refuse the
permission has been taken away by virtue of the
amendments.

24. As mentioneil in the foregoing paragraph.s, the
amend.ments specified above were introduced through
the Kerala Investment Promotion and
Facilitation(No.z) (Act t+lzot9). The object of
introdueing zuch an Act, as specified therein, is
intended to give effect to certain proposals of the
Government of Kerala to avoid delay in granting rarious
licences/permissions, approvals and clearanees
required under-r'arious enactments. Therefore the
intention of the legislature to bring such drastic
amendment is clear and explicit. Hence it is to be

observed that, from the date of enforcement of the
amendments from zoth October,2olT,it cannot be said
that Viilage Panchayats have got primacy of power to
take an independent decision to reject the applications
for permission/licence under provisions of the Act and
the Licensing Rlles, for constnrction or for
establishment of any factory workshop or work place.

On the other hand, the Grama Panchayats (Village
Panchayats) are obliged to grant permissions in cases

where tire authorities mentioned under S.43 of the Act
had issued such permissions or consents or no-
objection certificates. Even if the panchayat is of the

=,{_,

-
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opinion that the constnrction or establishrnent of the
factory, workshop or workplace is objectionable by
reason of high density of population in the
neighbourhood andislikelyto cause ltrisarce, then also
the panchayat can only obtain expert opinion from tle
department concerc.ed and it is obliged to issue
peniiission for siich constructiorr or estabiishment
subject to such conditions as may be required for
abatement of the nuisance, if ?ily, as may be
recommended in the expert opinion of the eoncerned
department."

T. In those paragraphs more particularly in paragraph

24, the Ful1 Bench has rategorically held that after the

amendment to the abovesaid Rules framed under the Panchaysl

Raj Act, the discretion of the Secretary of the Grama Panchayat to

refuse such a licence is ahnost nil and such discretion has been

taken a\r,'ay and if aII the competent Statutory Authorities as

mentioned above has granted their necessary permissions,

clearances, licences etc. then the Panchayat Committee or the

Panchayat Secretary as the case may be, is bound to grant the

licence. Reference may be made to paragraph z4 of the Full

Bench judgment wherein it has been held that tle Grama

Panchayats are obliged to grant permissions in cases wherc the

authorities mentioned under Section 233 of the Act had issued

such permissions or consents or No Objection Certificates.
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I\4oreover if any complaints come to the notice of the Panchayat,

a specific statutoryprocedure has been devised by the legislature

in Section 233 for dealing with such complaints. Therefore the

competent Authority of the Panchayat is bound to grant such

licences, but at the_same time they will be at Iiberty to invoke the

specialprocedure contemplated under Section 43/'of the Kerala

Panchayat Raj Act to deal with such complaints.

8. That apart the objectors concerned can also place

their complaints and objections before the competent Statutory

Regulatory Bodies concerned if the licencee has violated the

terms and conditions of such clearances and licences and such

statutory competent Authority may after the due process of

inspection etc. and after affording opportunity of hearing to all

the parties concerned may render the decision on such issues and

in such case the Panchayat can even insist that they should also

be heard by the competent Authority concerned.

9. Petitioner's counsel would submit fairly that he rvould

insist for consideration of the establishment and trade licences by

the Panchayat Committee and the Panchayat Secretary, as the

+q pn, v O*unc l( E Qr tz-
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case may be, only if the 3'd respondent Kerala State

Environmental Impact Assessment Authority racates the stop

memo issued in relation to the matters in Ext.Pr Environmental

Clearance.

10. To the specific query as to the action proposed by the

lst and 2'd respondents, Sri. Georgekutty Mathew, learned

Counsel appearing for respon<lents r and z would tairly submit

on the basis of specific instructions that the Panchayat

Authorities that is respondents r and 2 are bound and obliged in

law to strictly comply with the legal principles and directives laid

down by the Full Bench of this Court in Tornrng Thornas's

es.se (supra) and that the d.iscretion of the said Authorities to

reject the said licences is almost taken away if all the other

statutory Authorities has granted permission, on account of the

amended provision. Learned counsel for respondents t and c

would vehemently contend that the amended provisions taking

arvay the discretion of the local self Governmental body is

unrEasonable and arbitrary, as the local body has to be sensitive

to the complaints of the people of the locality. It is for the



+LwP(Cl .No.5897 oE 2O2O

t4

respondent Panchayat Authorities to seek redressel of their

grievances, if any, as against the amended Rules, in the manner

known to law. But so long as the amended Rules remain in the

statute book and so long as the Rules are not interdicted and so

long as the above dictum laid dorvn by the Full Bench is not

interfered u'ith by a larger Bench or by the Apex Court, a

statutory Authority like the respondent Panchayat has to strictly

discharge their functions within the parameters of those Rules

and in strict consonance with those legal principles. No local

body can be permitted to act against those Rules and well settled

legal principles. It is also pointed out by leamed counsel for

respondents r and z would submit that the above said Panchayat

Authorities have already moved a separate rwit petition as WP(C)

Na.Z44S of zozo challenging the enactment of the abovesaid

amended Rules taking away the discretion of the Panchayat

Authorities to reject the grant of licence and that the said rtryit

petition is pending. Learned Counsel for the petitioner would

point out that the petitioner herein has not been impleaded as a

parry therein and it is learned that no interim order has been

PwwEurzr,(s@ltg
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passed by this Court int-he abovesaid WP(C) No.Z4+S of zazo.

1r. Sri M. P Sreekrishnan, learaed Staading Corrnsel for

the Kerala State Environmental Impact Assessment Authoriry*

appearing for 3"d respoadeat would submit that earlier a stop

memo was issued byt}re said authodtyin view of the complainl5

raised against the petitioner's quarry for rvhich Ext.Pr

Environmental Cleamace vras granted and norar pursuant to

Ext.P5 judgmentafthis Court, allthe parties concerned including

the petitioner, the District Geologist, the respondent Panchayat

Authorities etc. have already been afforded reasonable

opportunity of being heard in the prior sittings of the Committee

of the 3d respondent Authority and on account of the present

lock dorvn issues, though site inspection and personal hearing

process trave been duly completed, orders could not be passed on

account of the lock dovun issues and now the meeting of the

competent Committee of the 3'd respondent is scheduled to be

held on the 2od, 3'd and 4s of June zoza in which the decision as

the complaints of the objectors which led to the temporary

issuance of the stop memo ryill be rendered by the competent

ha,M#Ntu(t @) rs
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Authority to the 3d respoadent without much delay. Therefore it

is forthe 3'd respondent to ensure that decision is rendered in the

abovesaid matter without an1, further delay and the proceedingg

in that regard is duly issued and communicated not only to the

petitioner but also to the respondents r and z (Panchayat

Authorities), District Geologist, Kerala State Pollution Control

Board.

After hearing all the parties concerned and taking

note of the legal principles laid down by the Full Bench of this

Court in Tornmg Thotno.s's csse (supra), thus Court is of the

considered view that respondents I and z has to consider and

grant the requisite estallishment and trade licences as the case

may be as submitted in Ext.P6 joint application without an5'

further delay, provided that the 3'd respondent Kerala State

Environmental Impact Assessment Authority vacates or revokes

the stop memo. Accordingly it is ordered that the r't respondent

Committee of the Thalappalam Grama Panchayat as well as the

znd respondent Secretary of the said Panchayat will consider the

issue relating to the plea made by the petitioner for grant of the

€

t1-
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establishment licence as well as the trade lioence as made out in

Ext.P6 and to grant such licences after affording reasanable

opportunity of being heard to the petitioner and to grant the

same within tw'o weeks from the date of receipt af the

communication from the 3d respondent subject to the condition

that those licences need be granted only if 3'd respondent rzarztes

the stop memo issued in relation to Ext.Pt enviroumental

clearance. In case there is any delay on the part of the 3'd

respondent ta mmmani rale a copy of the proceedings of the 3'd

respondent, it is cpen to the petitioner to produce a copy of such

proceedings s6 passed by the 3'a responCent before the z"d

respondent to avoid aay further delay. Eld.P6 joint applicaticn

seeking such licences is for a period of five years. It is hoped and

erpected that respondents r and z will rise up to the occasion and

will fully adhere to tbe Rule of larv and should show due

reference and. rcspecttc tle legal principles laid down by the Full

Bench of this Court in Torwny Thornss's eq.se (supra) sr,r that

the petitioner herein who happens to be the litigant therein is not

unnecessarily @@d tiven for turther litigati"D

"4,1
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19. Petitioner will produce a certified copy of the

judgment before the zd respondent as rryell as the 3'd respondent

for necessary action.

With these obsen ations and directions, the Writ Petition

(Civil) will stand finally disposed. of.

sd/-

ALEXANDER THOIT{AS
ruDGE

SPR
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APPEITDIX

ftwrrtjxu pre (,2€': ff

PETISIONER' S /S E'{EIBITS :

E)GIBIT PI

EXEIBIT P2

E){ TBIT P3

E]( TBIT P4

EXETBIT P5

EXETBIT P5

ETEIBTT P7

E TRUE COPY OF TEE E}WIRONMENIAI
CIARENCE DATED 04.03.2076 ISSUED BY
TEE SEIAA, KERJLIA TO Tre PETITTONER.

A TRUE COPY OE TEE QUARRYTNG LEASE
DiNIED 27.05.201.6 VATTD UPTO
26.05.2028 EXECUTED BET$TEEN TEE
PETTTIONER AI{D TEE STATE GO\IERNMENT

A TRUE COPY OE TEE FORM LE-3 LTCENSE
RENEI{ED ON 30.OL.zOIg VAI.ID TIPTO

31. 03 .2404 ISST'ED BY TEE DEPUTY CHIEF
coNrRoLr.ER oF EXPIpSnTES, ERNAKiTLAM
TO TEE PETITIOHER.

A TRUE COPY OF TEE INTEGRJA.TED CONSENT
TO OPERATE-RENEI{AL DATED 13.L2.2OL9
1IALID UPTO 31.03.2O2L ISSUED BY THE
I(ERAI,A STATE POIJiITION COTflTROL BOARD
TO TEE PETIT]ONER TO OPERATE THE

QUARRY CO\ERED VIDE E)GrBrT P1.

.E TRUE COPY OE. TEE JI]DGMENT DATED
AA-LO.2A!9 PASSED BY TEE IJARNED
SINGIJ !'UDGE Ol. TETS EONOUR;ABLE COT'RT
I}r wP(c) No.15505 OF 2015.

A TRUE COPY OF EEE APPLICATION DATED
O3.1.2.2OL9 SUEI4TTIED BY THE
PETITTONER BEEPRE TEE SECOND
RESPONDENT.

A TRTJE COPY OE. TEE NOTICE DATED
D5.72.2OL9 TSSUED BY EEE SECOND
RESPO}IDEMT TO Tffi PETTTTONER.
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EXEIBI? P8

EXETBIT P9

EI(EIBIT P1O

E)GIBIT P11

EXEIBTT P12

E)(EIBTT P13

E)GTBTT P14

EXEIBIT P15

20 AlrrE"oPEt Pz @) 2o
?{

A TRUE COPY OE TEE BUII,DING TA)(
RECETE{TS DATED 11.12.2OI9 ISSUED BY
TEE SECOND RESPO}TDENT TO THE
PETTIIONER EVIDENCING PA)ft{ENT OF
BUTTDIT{G TA]K EOR TEE Y,EAR 2OI9.2O2O

A TBI'E COP/:T OF TEE PBOPERTY IA:K
RECETT4TS DATED 26.O4.24L9 ISSUED BY
TEE IIILI.AGE OEEICE, ERATTUPETTA TO

TEE PETTTIONER.

A TRUE COPY O'F TEE POSSESSION
CERETFICATE DATED 7"O.L2. 2019 ISSI'ED
BY TEE I/IIJAG,E OFFTCER, ERATTUPETTA
TO TEE PETIIIONER.

A TRUE COPY OF TEE MTNE }.R,TE

CERTTFTCATE DATED 2T.7O.20L4 ISSUED
BY TEE CEA[R}.{AN, BOARD OE'MINING
E)AI"TTNATION TO TEE MINE FOREI{AN
APPO${TED AS BI.AST I4AN IN TEE
PETTTIONERS PROPOSED QUARRY.

.A TRUE COPY OF TEE SKETCE A}ID PI.AN
sEoI{D{G TEE PROPOSED QLTARRY AND TEE
}.{AGAZINE, ISSUED BY TEE VIIJAGE
orErcER, ERATTUPETTA DAIED
28.11.2015.

A TBT,E @W OF TEE COI/ERING I.ETTER
DATED 7,3.L2.20L9 SUBMTTTED BY TEE
PETI?TONER BEEI)RE TEE SECOI{D
RESPONDENT.

A TRUE COPY OF TEE NOTICE DATED
18.12 .2019 TSSUED BY TsE SECOITD
BESPONDENT TO TEE PETITIONER.

A TRITE COPY OF TEE NO OBJECTION
CERTIFTEA3E DATED 26.1,2-20]-9 TSSUED
BY .TOI,IY GEORGE TN I.AVOTIR OF TITE
PETTTIONER.

J,+
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EXEIBIT P16

EI(EIBIT P17

EXEIBIT P18

EXEIBIT P19

EXEIBIT PzO

EXEIBIT P21

E,ruTE.TT V22

RESPONDEMT' S/S EXBTBITS: HIL

?9 ftwv%vw( g €) 21
21

A TRt E COPY OF TEE NO OBLIECTTON
CERTITICATE DASED 26.L2.2OL9 ISSUED
BY MRS.ELSA}CI.{A TOT'TT IN EAVOTJR OF TEE
PETTTIONER.

A TRUE COSY OF TgE SUFN'EY SKE"CS

VITJ,AGE OIT'TCER, ERATTUPETTA SEOEIING
ST,RIIEY NO.248/3 WEEREIH TEE I.EC'AZINE
OF TEE PETITIONER SITUATES.

A IRUE COPY OF TEE CERTIFICAEE D.HIED
03.01-2020 ISSI,ED BY TEE YIt],Affi
OFFTCER, ERATTTIPETTA TO TEE
PETTTJONER.

A TRUE COPY OE TEE @\TERING LEITER
DATED 03.01.2O2O ISSUED BY TEE
PETITTONER TO TEE SECOND RESPOI{DENT

A SRUE COPY OF TEE NOTICE DATED
06-01 .2A20 TSSUED BY TEE SECOTTD

RESPONDENT TO TEE PETITTONER.

A TRUE COPY OF TEE REPRESENTATION
DATED 15.01 .2020 SUBI4TTTED BY TEE
PETITIONER BEEORE TEE SECOND
RESPOI{DENT.

A TR{'E COPY OE THE NOTTCE DATED
LL.O2.2O2O TSSUED BY TIIE SECO}TD
RESPOI{DENT TO TEE PETITIC,}IER.

I '+t,

COPYTRT}E
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No. I255/EC4B0IGEEIAA

The Administrator
State Envi ronment Impact Assessment A uthority

To,

Shri. TomyJhomas
Pulickal
Kalathukadavu (P.O.)

Erattupetta, KcnaYam -686 579

Sir,

f*nuvwee I )
u o

Date:3046'2A20

1

Stote Environment Imp act Assessment
(SEIAA) Kerala

KS"I.T.C Bus Terminal Complu,lth Floor, Thomponoor'

ThiruvananthoPur*am - 695 001

'r'*0""!-t!.1,!!,'J!#,r,,.,Ji#1,!;ff i"65(Fux)
w e b : vt rl,'. s c i aa kcr a I n - i n

(} l

From

i,

sub: - SEIAA - Judgrnerrt dated 04-10-2019 in {common Julqm_ent in wP (c)

3t684n0rc, wP iC) 15s0512016 & WP tC)25529D019) - reg:-

Ref :- Minutes of the I I lth mecting of SEAC held on 02nd to 046 June 2020

Attention is invited to the reference cited. tt is inforrned that 1,our proposalrvas placed

in thc I lln nreetilg of SEAC. The Comrnittee accepted lhe observations in the Ficld

Inspection Report and decided that the environmental and social safeguard of thc building

stone quan-1, has to be evolved through a detaiied Environmental Impact Assessrrent stucii'

and precise Environnrental Management Plan for ttre proposed project' The EIA should cover

the imoact of the activities of the proposed project in and arcund the site rvithin an impact

zone of 3km radius. The impact assessnent should specifically cover the impacts on:

(i) All the buildinp and consrructed structurcs within the radius of 500m and the impacl

due to the ProPosed bla-sting;

cA--
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(ii) Differentt)"esofbuildirrys and constnrcted stn6urs within tlrc impaA zone of 3km

radirs and thc impact due to the proposed btastfutg;

(iit) Air quality and mise level of the impact zone dueto blasting and trznsportation;

(iv) Surface drainage;

(v) Gmundwaterlevels due to blasing and consequent vibration;

(vl Sloping terrain with special reference to the possibility of irducing landslides;

(rii) Biodiversity and

(viii) Social aspects including employment, income and involuntaq, land acquisition. The

snrdy should cover an area of 3km radius of the pnoposed mining sPoL A detailed

land nse and lard ooyer map of an area ovcring 500m radius of the proposed miniqg

spot strould also b€ $bmitted The Crcmmittee deided to direct the proponent to

submit the above detailddocuments so that a snrdied decision can be taken on the

matter.

Hence you are requested to submit the above documents at thc earliest for further

processing of the application.

Yours faithfully,

sd/-
Anil P. Antony

Administrator, SEL6A

Approved for.issue

'r(i
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r},I TEE EIGE COURT OE KERATA AT ERNAT{T'LAM

PRESENT

'rlrE EClNotlRABr,E TrlE cHrEF JUSTTCE ),IR- s .yrA}.Irrur,[p#

&

TI{E I{ONOUB]i'BI.E }JR^ ,JUSTICE SEA*T] P.CHAIY

THUIiSDaA, TiiIE 22ND DAY OF OCrOBER ZO2O / :OtS.ASWIIIA, Lg4Z

I.IA- .1392 0E. 2020

AGATNSt TsE ,]UD(}4EI{T a}r up{c} t4o-t2/2o2}t]ji.) OF ErGH COURT OF
}GRALA

APPELI,^P]{'IIS

K, G. ANrf.IST]T.G,R,

-&GED 56 YEARS, SON OI. GOPIITATHAN
i\,aJE, COI.IIIENEE, Kf ZAAKKEI"G.tr;E pROTECtfON
CCIUNC IL, Kq.],LARAYATHU
I]CUSE, TitALAppELAl,{, pr,AssANAt (po) ,
xorrAYAl'1-696 579 -

BY ADVS.
SRI - P. B- SAEASP&ilAI,TAN
SRI.?. S.I]ARI{IT,ER

RES FONDEN? /s:
5
L

:i:

'IOl'{y TEOI"IA.S

AGED 54 YEBRS,S/O. THOI,G,S,
PIJLICHtrL,goUSE,T,A{,TIIUKADAV{J ( p -o - r,
EITAI'TUPET?A, I{OTTAYAI,T- 6 8 6 5 79 .

j r.j'
U

tI

-i

't

1:r

:TI.IE STATE ENVfRO}Xfl} I. E"IPAC? ASSESSI.IEHT
AU'IIIOR] IY (SIEEA) KER.L[A.,
}UPIGSEIITED BY TTS T"IEI"IBER SECRETARY,
K>^RTC BUS TEEi-{I}dq,L CO}{PLEX,
4TE flffR, TE?fiFANI.IR,
TIIIRII\[A]iA]'ITEAPURAI,1-595 OO1 .

"IIi 
1\1ET4BER SECRETAE.Yf

STATE EIf.JTF.OTT.IEINT II"fPACT ASSESSI,XENT
?r.II'IHORITY {5EL:r-A) IiEEAI-A. KSRTC BUS ?ERr.rrNAI
C:( il'{I}LEX, d fiiFf;jo-&, THrtrlfFJIiiR,
1'1I Itr:LryAN.4NTIIAFLIRBJ.'- 6 95 OO 1 .
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, TEE KERATA STATE IEVEL E)(PERT APPRA.TSAT
coMMrsrEE (SEAC) ,
HgPREsElflrED BY rrs cEArRl'aH,TEE saATE ElwrRoNMElrr
Ih{PACT A-SSESSI.IZT{IT AIXCEORTTY (SEIAA} IGRAI,A), KSRTC
BUS tEBl4tNAL CO,ypr.Ex, 4TEETEOB, TEAMPS$II R,
TETRIIVAT.IAI{TEAPU'RaI,{- 695 001 "

Rl BY.*DV- SRI.JOET .'OSE KONDODY

OTI{EB PRESENT;

sIrr.LIoBf rTOSE XONDODY E13R R1,
SRr. H.P.SAEE]G.ISEHAN EI}R R2 TO R4

THTS I{IIIT APPEAI }I.LVING COb.lE UP rOR ADTfISSTOI{ C:,i22.L0.2O20, lruJWG I{rrE w}-.L3g3/2020, TEE COITRT ON THE S-qr.G DAyDELNERED ?IJE R?LIOI{ING:

)
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IH ?ffi ETGS CGI]A? 3F KERAT.A AT ERTGI(II.AM

PRESENT

TIIE EONOURAEI;E TIG CE]EF WSTTCE },{R.S-I.'ANIKUF4,R

&

rHE SONOURABI,E MR. JUSrICE SEATIT P.CEALY

TEURSDAY, firE ?2lrD DAy OF OCTOBEF. 2O2A / 31T:g AsIfrNA, LgL?

,*.-)Io_ 1393 OE 2O2O

eGAI-riST TE-E- i,UDG'{ENT ril w" {Cl 7,4A72/2OZO (Ht oF urGH cot RT oE
iGRAI.E

APPELI.ANT,/S

TSE PRESIDSNT
TEAIAP&IAI'{ GEA}C. PA}tCEAyArr
PLI\SAHAI, P. O.,riot?e3}tr'{ DISIRICT,
Prlr-686 579.

E? ADV. SRT.GEORGEKT'TTY }.ATEEW

P$SPoI.[DENT,/s:

1 TOMT TEOI&S,
AGED 54 YEAES,S/o. TEoI.IA,s,
PULTCTrL EOUSE,T{AT.TEUKADA1/Ir p. o
ER.E TTUPE?IA, KOTTAY}}"[ D IS TRICT
PIr{-685 579-

TEE STATE ENVIBO}&IENTIMPACT ASSESSMENT AUTEORITY(SEIAA), KER-&[[.A,
REFRESENTED By fTS I{E}TIBER SECREIARY,
I(SRTC BUS TEE}{D\IAL C@rpLEX,
I:'OURTS H[,DOE., f]IAMPAhI[I3,
TE I RI.I\IAI\IA}ITEAPU8.aT"{- 5 9 5 O O 1 -

EgE I'{ET'TBER SEC&ETABY,
TEE S?ATE ENT.IRO}Q'1ENT IMPACT AssEssMEEIT. AIJTEORTTY (SEIAA} IGRAi.A, KSRTC BUS TERMT}IAL
ccf,{Pr Ex, EouFUrH FrooR, ?I{AMPA}IUR, THrRU\TANANTEAPURA}{-
695 001.
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JUDGMENT

[ IV.A Nos. 1392 of 2AZA & 1393 of 2020 I

Ifated this dre 22"d day of October,2020

Shaji P. Chal],, J.

The appeals are preferred by third parties to the judgmenr in

w. P. (c) No. 14072 of 2020 dated 10.08.2020, after securing leave to

prefer appeal from this Court.

2- Appellant in writ appeal No. 1392 of 202o sri. K. G. Anil

Kumar was *tr-' petitioner in earlier round of litigation by and benveerr

the parries .urd the writ petidoner namely Tomy Thomas and appellant

in writ appeal No. 1393 of 2020 is the presidenr of Thalapalam Grama

Panchayat, Kottayam District, was also a parry in the earlier round of

litigatior: ir.v and between the parties, but tley luere not arrayed as

parties in,rhe w. P- (c) No. 14072 of 2020. Howeve4 we found thar

they ought to have been made panies jn the u,rir petition and it rtas

accordinglv that the Ieave peridons were allowed and permission was

granted to prcfer the writ appeals.

a "A'
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3. 'rhe subject issue reiares to conduct of a quarry by the rurrt

petitioner, who is the l" respondent in the appeals, within the limits of

Thalapalam Gra-rua p;rndrayat various writ petitions v/ere pending

before thjs Court in re.spect of the qrrarry conducted by the ,,rrnt

petitione. for and against and the first among them were w. p. (c)

Nos. 15505 of 2016, 31684 of 2016 and 25529 of 2019. The rsnr

peridons rvere disposed of by common judgment dated a4.La.zarg,

directing &e Grama Pancbayat as well as the State Environment

Impacr Assessment Authoriry {SEIAA) Kerala, to consider and

dispose of ]icense / consent applications pending before them, raking

into accounr the respective plans and o*rer documents requircd for

consideradon. Even though rrrrit appeal No. 2566 of 2019 was filed

against rhe cornmon judgment of this coun in w. p. (c) No, 25529 of

2019, it rvas dismi.ssed as per Ext. pl1 judgment, with liberty to rhe

appellants ro challenge fte validiry of Ext. p3 amendmenr in

appropriate proceedings, dehors the decision talien by SEIAA i,
accordalce witir rhe directions contained in the judgurenr of the

Iearned singlc Judge. Horveve4 consequent to the decision taken b1,

the Panchayar, sri. Tomy Thomas approached this court by filing \nr.

P- (c) No. 5tlg7 of 2020, rvhich -was disposed of as per Ext. p15
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judgmenr dared ZT.}S-ZD2S, in the follor+ing manner:_

"L2-After hearing aii the parties concerned and taking note
of the legal principles iaid down by the Full Bench of this courr
in Tornml'Tho*as's case {supra), thus court is of the considered
view thar re-spondents 1 afid z |*s to consider and grant the
requisite establishment and trade licences as the case may be as
submitted ir: Ext.p6 joint application wirhout any furttre r de1ay,

provided that the 3d respondmt Kerala state Environmemal
Impact Assessment Auttrorif vacates or revokes the stop memo.
Accr-rrCingly it is ordered that the 1" respondent Commiffee of the
Thaiappalam Grama panchayat as weU as the 2od respondent
secreury of the said panchayat will consider the issue rerating to
the plea rnade by the petitioner for grant of the establistunenr
lice:nce as well as the t.ade licence as made out in Ert.p6 and to
granr sucir licences after affording reasonable opporn:aity of
being heard to the petitioner and to grant the same within two
rveeks fr.m drc date of receipt of the communication from trre 3,d
respondent subjeu to the conditiou that those licences need be
granted only if 3'd respondent vacates the stop m.emo issued in
relation to Ext.p1 environme,tal clearance. In case there is any
delay on tJre pa.t of tre 3'd respondent to communicate a copy of
the prr.reedi,gs of the 3'd respcndent, it is open ro the petitioner
to procur:e a copy of such proceedings so passed by the 3.d
respcr,pdent before the z'd respondent to avoid any fr:rrher delay.
Ex.P6 jofiu applicadan serking such ricmces is for a period of
five 5'ears. It is hopeci and expected tlnt respondents L and 2 wilI
rise up to the occasion and rvill fully adhere to the Rule of ,aw
and shouki show due refere.ce and respect to the regal principres

)
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laid dorvn by the Fuli Bench of this court in Tommy Thomas's
case (supra) so that rhe pedtioner herein rvho happens ro be the
Iitiganr therein is nor unnecessarily harassed and driven for
furttrer litigation."

4. Anyhow, in accordance with ttre directions contained in the

corumon juclgment namelv Ext" p10, State Expert Apprais;rl

comr,ittt'e (sEAC) has considered the issue in its meeting held from

2od to 4d'-hrne, 2020 and has taJien the foltowing decision:-

"ILqE_lte-I.l_.Eg Judgment dated 4.1.0.2A1.g in Wp (C) No.

31684/2016 filed by lbmy Thomas (File No.

1255/EC4/201 G/SEIAA) (Common Judgmenr

in 1^? (C). 31684/ZOL6, Wp (C). 15505/2016

& \r,? (c) 25529/2019)

Decision: the Comminee accepted rhe observations in
the Field Inspecdon Report and decided that

the environmental and social safeguards of
the building srone quarry has to be evolved

thrr:ugh a detailed Environmental Impact

Assessrnent srudy and precise Environmental

Ivlanagemenr plan for the proposed project.

The EiA should cover rhe impact of the

activjrjes of the proposed project in and

around the site within an impact zonc of 3ll.n
radius. The impact assessment should

specifically cover the impacrc on:

")+7
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i. Alt the buildings and corrected sructure
within the radius of 500m and rhe

impact due to the proposed blasting;

ri. Different rypes of buildings and

constructed sFuctures within the impact

of 3km radius and rhe impaa due to the

proposed blasting;

iii- Air qualiry and noise level of the impact

zone due to blasting and ransportation;

iv- Surface drainage;

v- Groundwater levels due to blasting and

consequent vibration;

vi. Slopiag terrain rvith special reference to
the possibiliry of inducing landslides;

vii- Biodiversity and

viii- Social aspects including employment,

inconre and involuntary land
acquisirion"

The srudy should cover an a.rea of 3Lm radius
of the proposed miruhg spot. A deraiied land
use and land cover map of an area covering
50On: radius of the proposed mining spot
should aiso be submitted. The Committee

decided to direct the proponent to submir the
above details/documenrc so that a sfudied
decision can be taken on the rna[er.,,

5' Thereafter, the sErAA has passed an order dared 30.06.2020.

7
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namely Ext' Pl7 in the writ pedrion, which reads thus:-

"Artention is invirerr to the reference cited. It is informed
that your proposar was praced in the 111e meedng of sEAC. Thecommittee accepted the observations in the Fierd Inspecdon
Report and decided .,ur d:e environmemal and social safeguardof the buiraing srone quarry has ro be evorved tt*ough a derairedEnvironrnr.:ntal Impacr Assessment srudy and preciseEnvirrr*nrrutal Managemenr pran for the proposed project. TheErA srro,rd cover trre impact of the activities of &e proposedprojecr ir and amund t,:e site within an impact zone of 3kmradius' 'Ihe impact assessmenr shourd specificaily cover trein:pacrs on:

i ' A', *re bu,dings and construoed strucrrues within theraclius of 500m aad the impact due to the proposed
blasiing;

: j ' I)ifjerent rypes of bui.ldings and cons.ructed strucrures
rrirhin the impacr zone of 3km radius and the impact due
to the proposed bJauing;

iii ' Air quarity and noise rever of the impacr zone due totilasting and transportailon;
j v. Surfirce drainage;

v' croundwater levers due to brasdng and consequenf
vitrrarion;

sloping terrain rvith speciar reference ro the possibiliry of
i rici ucrn g landslidps;

tsiodivensiry anrl
vii.

rrii i Social aspects inciuding employment, income andinvohrntary land acquisition- The srudy shourd cover ar

/\
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area of 3lrn radius of the proposed mining spor A detailed
Land use and land cover map of an area covering 500m
rud'ius of the proposed mining spor should also be
sn,mimed' The Commiuee decided to d-irect the proponent
to submit tr:e above details/documenfs so that a sfudied
clecision can be raken on tFre mattef.,,

6. It rvas basicalry charenging Exr p16 decision of the 
'EAC 

in
the meeting rretd on 2'd to ln' -Iune 2020 and Ext. p1z, w. p. (c) No.
L40Tz of zr20 was tiled. A rvrir of mandamus was arso sought ro

finalize rhe proceedings penarning to Exr. p9 order of sEIAA dated
22-a9-zar6, whereby orders were passed to stop the operation of rhe

quarry on tr* hasis of complaint submitted by sri. K- G. Anil Kumar;
appellant fur rrrit appeal No. 1332 of 2A2A"

7 ' The learned single Judge after considerin* the endre issues
and aking note of the facts aad circumstances on ttre basis of the
judgments renrrerecr by this courr, namely Exrs. p10 and p15, has

disposed of the wrir petition rvirrr rhe folrowing directions:_

.{i) f,xts. p_16 & p_17 ta the limited extent, it has not
ordued for vacati,g ur re,okhg Lxt.p-g s,op memo dated
22-9.2a1G r^,'iu stand quashed and set aside. It is made crear that
Exts-P-16 & p-17 in arl 0ther aspecrs are nor interdicted by this
Court and the respondenrc will be at liberry to assess various

-1 1-
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aspeffs mentioned in Exm-p-16 & p-17 and the respondents will
also be at liberry to take a final decision on the mafters ordered in
Ex't'}-l0 judgment, though the time limit has expired long ago.

(ii) In view of the above limited interdiction made to
Ens'P-lG & p-17 it is furrher consequently ordered tlnt the
impugned E-xr.p-g stop memo dated 2z.g.zor6will stand quashed
and ser aside. The pedtioner is temporarily permitted to fun*ion
the qrr,rny, but he can do so strictly in accordance with the terms
and condiilons of quarrying iease, explosives licence, s'rtutory
consenf of the state polrurion contror Board and Exr.p_s EC
gi:anterl by the respondea&

(ii) The respondenrs rv,I be at liberry to moniror rhe
functioning of the petitioner's quarry and if it is found on the
basis of objective materiars that ttre petitioner has viorated the
ierms and conditions of Lxts.p-S EC ttren the respondents ryilr be
at liberq' to rake necessary acilon in trat regard. so arso if the
periiloner rrtolates quarrying .licence, expJosive licence, s*tutory
consenr of the State pCB, etc., ttren also the
authorifies a-re at liberfy ro take appropriate acilon in
in accordarce with larv but subject to a fair procedure.

(iv) The respondenr rr',r immediatery mke steps to ensure
thar various paramerers mendoned in Exts.p-16 & p-17 are dury
assessed, if necessary on the basis of fr:rther inspection, such
rnspecilrrn shourcr be done rr,ith prior notice to dre petidoner and a
copy of the inspection reporr sho,Id arso be given to the
petitioner.

b
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(v) Thereafter the competent authorit5r among the
respondents should consider the various aspects in the matrer
includi*g the parameters to be assessed as per Exts.p,16 & p_17

as weil as in accordance rvith the observations made by this
cor-ut in p.ra 9 of Ext-p-lO judgmenr, after hearing the peritioner
as rvell as the objeoor cor:cemed without any further delay, at
any rat{r, rvittrin 2-3 nronths from the date of production of a

certifieri copy of this jud.gmenr"

(vi,} }-lc'ecrless ro say, in vierv of the abovesaid direcdons,
the petitioner may temporarily function his quarry untir fina.r

orders are passed in the marrer as aforedirected and in accordance
with F'xt.P-r, judgmenr and care should be taken by rhe
resp0rrrlernrs, to ensure that assessment of the various parameters

mend.,ed in ExG.p-16 & p-17 is done preferably when ttre
quarry is tr operadon so tirat rear impact could be duiy assessed

by the respondents.

Furrh,:r; needress ro SEy, it the finai decision as

aforedirecttd, taken by rhe 1* respondent is in favour of the
peritionur r,hen proceedings in that regard may be issued so thar
the petirioner can produce a copy of the said proceedings before
the Panchal,ath secretary concerned for consideration of the
matter as already dire*ed b1. this Court in Ext-p-l5 judgmenr
dated 27.5.?f,20 in W.p.(C).No.5897D 0ZO.-

B- It is rhus chailengi:'rg *re legaliry and correcuress of rhe

direcdon so issued, the writ appeals are preferred by the complainant

sri. K- G. Anil Kumar and trre Thalapalam Grama panchayat. The

7
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para,,.oulr co,tendon advanced by the appelrants is that the judgrnent

was rendered by the learned singre Judge without hearing the affeoed

pafiies, u,ho are necessary parties in view of the compraint fired and

the direcdons issued in ExE. p10 and pls judgmenrs. It is alscr

submiued tirar the learned singre Judge has directed to opemte the

quarry, withor'rt obtaining an Environmenhl clearance mandated by

the l{on'bre Apex court ia Deepak Kumar v" state cf }Iaryana and

others t(2012) 4 scc 629)r. orher conrenrions are also raised reiying
upon Artide zr of the constirr:tion of India and submimed that, if the

quarry is allri'*'ed to be perrniued, it would interfere ruith the

fundaurental iights guaftnreed to rhe cidzens under Articre 21 af the

Consdturion of India.

9' Trre panchayat in irs appear has arso addressed armosr simrrar

argumenB. .paff frorn conlending that the learned single Judge rr,as

misdirected b1' trre writ petitio-,er by pracing before the leamed singre

'Iudge, incon'erct facts and circuinstances, which read to the issuance of
the directions ancl it happened since the panchayat as well as the

affecred pensors were not u:ade parties in the writ perition" It is arso

submitted by the rearned corurser fi;r the panchayat that the findings

rendered by the learned singre Judge based on the Fuil Besch

"An



100
r,?- A. Nos. 1392 , 1.39.3 ot ZO2O

hwpAtr4"E*G)rt- 15-

judgme,t ot this court in Tomy Thomas v. state of Kerara t201g {3)
KLT g*z (FB)r has no legar or facrual foundations and the permission
graated to the rvrit pefltioner to temporarily funcdon the quarry
rsithout securing necessary licensc from the pancrrayat cannor be
sustairred rmder law.

10. lVe have heard Sri. p. B- Sahasranaman and Sri. Georgekutn,
Matherv, Iearned counser appeari,g for the appe*anm, sri. Joby iose
I(ondody, Ieanied counsel appearing for rhe rwit petitioner and sri.
I'I' P. srteroishrran, rearned counser appearing for tre sEIAA and
perused dre pleradings and materials on record.

11. The discussion of facts made above make it crear thar rhe
pa-ramounr cootendou advanced by the appelrants is that the impugrfed
judgnienr rvas ie,dered by the ,earned singre Judge, rsrthout hearing
appropriate and necessary parties and taking inro account the material
facts and circrrursta,ces invorved in rhe subjefi mafter, Anyhow, we
find rj:at on rhe basis of the direcdons conrained in the impugned
judgment, rhe SEAC in is 114d meering from 6r to gft Octobe r,2020
has taken up rhe marrer as irem IVo. il4.02 and has raken a decision

the Secretary of Thalapalam Grama

after hearjng ilre rvrit petidoner,

oA--,
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Panchayat as well as the complainant sri. I(. G. Anil Kumar, directing

the project proponent, i.e. tire writ petitioner, to intimate SEIAA rvhile

the quarry funcdons, so that tlie SEAC can conduci the field

inspection, in accordance with the directions contained in Ext. p1O

judgrnent.

i2. Thereiore, it can be seen that the paramount contention

advanced by the appellants that a decisioir was taken by the learned

single Judge without hearing thenr and therefore there could be

Iikelihood of decision taken by rJre sllIAA without hearing them no

more survrves.

13. In that view of the matter, it can also be seen that the

judgment is already acted upon and appropriate action is being taken

by SEIAA and we have no reasons to think that the SEIAA would take

any decision otherwise than in accordance with law and the directions

contained in the judgments refer.reC to above.

14. I{owever, iearned counsel for the appellants have a case that

tlte learrtecl Single.ludge has pcrnrittccl the rvrit petitioner to conduct

tlte t1rr,u'ty witltorrt sec'rrring liccrrsc lrnnr the Parrchayal as; well as the

l,,rrvilonrrrtnt Atrtlrority. I Ior,vcvcr'. ui J)('r' I,]rt. P l5 .jurlgrtrent,
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directions were issued to the Pancha-vat to consicler the application of

the project proponent and to take appropriate decision in accordance

with law, if the project proponeirl lrras able to produce the necessary

cleamnce from the SEIAA, since at that point of time, the stop memo

issued by the said autirority was in force.

i5. Therefore, according to the leamed counsel for the

Panclrayat, the Panchayat rvas not bound to consider the application

subnritted lry the writ petitioner; since he has not produced any

cleamttce from SEIAA and thereforc. the rlirections presently issued in

the impugned judgment, permining the writ petitioner to temporarily

conduct the quarry, is not in accordance with law.

16. On evaluating the findings contained in the impugned

judgrnent, we are of the clear opinion that the learned single Judge

has taken into account the judgment of the Full Bench in Tomy

Thorttas supra on this accoLurt alcuc, bccause it was in that judgurent

the issrre with respect to the l)ower of the panchayat to take

inclcpcnclerrt clecislon on tlre applir:ation subnritted by any pr:oject

pt-opottcrll wits acliuclicatecl aurl rJcciclcrl arrcl it wets helcl a{ter takiug

ittto;tct ottttl lltc yil"ovisiorts ol'l;tr.r,, lltt'rtsltelr:tivc;rrrrclttlnrt'rrls rrrade lrr

-l>-
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the Kerala pancrrayat Rai (Issue of Licence to f)angerous and

offensive Ti'ades and Factories) R-ures, 1996 that trre pancrrayat is

vested rvith powers ro take indepe,de*r dccision in respect of the

applicarion submitted for license, ir:respective of production of any

corserf / ciearurnces issued by other statlrtory authorities.

i 7 ,i,i,^-^{^--_i i. i iiereioi:e, we are of tire opinion that since the panchayat has

not tal<en any decision conseqrrent to directions contained i' Ext. p15

judgrncnt a,d i, order to have a p'actical rvay out to the issue only, tlic,

Iea,rccl single .ruclge permirted dre writ petitiorer to rernporarily

function the quarry.

18" According to us, trre judgrnent of trre FuIl Bencrr i, Torny

Thomas supra was not brougrrt to trre notice of the Iearned single

Judge while rendering Ext. p15 juclgment on 27.0s.2020, because rhe

judgment of the Full Bench i, Torny Thomas supra was dated

30.09.2019, rvhich trrrrs mearrs thc. directir-rn co,tained i, Ext. p15

.iudgrrre,t i, w p. (c) No. sBgT of 2020, crirecring the Tharapalarn

Grama Pa.clrayat to co,sicler the a;llllicatio, on production of the

r:leamnCe llrirtt tllt'SI"ilnn, vv;r,s nor in tclrrrs of'thc.judgrrrcrrt of t1c

ifuil i',r'rrr Ir irr Iirrrry I'honras sur)r,1. wt aro also of' trrc vii,1v tlrirt tlr.

"ry
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said aspect was rearized by the Iearned singre Judge while rendering

the inrpugned judgmeut a.cl ii*r, accordingly that, reference is made

to the judgment in Tomy Thornas supra iii u,re impugned judgment.

Therefore, we do not find much force iir the contentions advanced by

learned counsei for the Fancirayat in that regarrJ.

19' 'ihkiilg in(o account aii the ahorre aspects and the subseque.t

cleveloprnelrt consequent to the decision taken by tlie SEAC in its 114d,

rrrcetirrg held from 6'r'to B'r'octorrer 2020, we al.e of the co,sicrerecl

opinion that there is tlo requirenrent for adjudicating thc. issues raisecl

in the writ appeals on their merit. we are arso of the view that specific

directions are issued by the rearned single Judge in trre impugned

judgment, with respecr to the consideration of the issue by the SEIAA

and time period is also fixed to take a decision. we are also of the

Iirrther opirion that the tempomry functio.i,g of the qua,y was

permitted i, order t0 assess the irnpact that can occur while the qua,y

is pllysically functiorted ancl the saicl clirection was also issued after

hearing slllAA. Ther:efore, thc, pernrissio, gra,tecr for te,porary

ftrnctioning is with rhe object of enabring the sprAA to evaruate and

takc tr tlt't'isi0rr iil res;pect ol,the !irrvir"orrnrcrrtal (.1.a'a,ce, irr

;t('r'olr[;rrrt t' rvitlr Iirw
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In that view of trre ma*er, the writ appears are disposed of

widrout any i,rerference to the directions made by the rearned singre

Judge, however, rccording trre abovesaid aspects and the

developments that have taken place consequent to t5e decision take,

in the 114'h rrreeting of SEAC, as specified above.

Sil-

S. MANIKUMAR

CI.TIEF JUSTICE

sd/-

SHAJI P. CHALY

JUDGE

Iltl

t t / ti'-'-)t, ,_.,JL J / / /

I . t, . 1',(r ,i {Jt ri;!i

t r-t\r- i \
'. .(.. "'.' '

_j



Item No.13

IN THE MATTER OF:

IaL 1

BEFORE THE NATIONAL GREEN TRIBUNAL

SOUTHERN ZONE, CHENNAI

fupealtrlo. 87 of 2017{SZ)

(Through Mdeo Conference)

ftrruExuR e R z G:

1.P. Chandrashekaran Nair

Kalathukadavu P-0

Kottayam District.

2. K.M. Biju,

Kalathukadavu P.O,*g
W

Kottavam owFict],WW
i uP*-

.1*.1

;i'# - "'*1.Tomy llrdf-i?Fs,

Kalat$lrka.$avu
iji'i"i".';i:t

Kottafh'irt.Distri
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ORDER

The above appeal has been filed challenging the Annexure A-2 Environment

Clear:ance granted by SEIAA, Ksala io the first respondent as Per pro€edings

No.806/SElAAlEC4l2237l2O15 dated 4.3.2016. The ground on which the

Environnrent Cbar:ance raras cfrallenged was siting criteria alleging that the quarry is

situated within 100 rneters from the quarry and this aspect has not been properly

considered by the Expert Appraisal Committee and also SEIAA.

2. This Tribunal had directed the SEIAA to consider the question as to whether

there was any

initiate

EC condition. lf there is

to cancel the Environment

unV @pon direct the SEIAA to

cteantryffi

absene rd&oolicants, this3. dated V.1202A, even in the

. ;'..
been considered by fre Hon'ble Fligh Court of Kerala and certain directions have

been given. On the basis of the directions given, the SEIAA, Kerala is considering

the matter afresh and wanted some time to produce the copy of the judgment.

Accordin$y. the matts was adjoumed to todayfor that purpose.

5. When the matter came up for hearing today through Video Conference, there

was no representation for the appellants even today. Mr. Joby Jose Kondody

w

tlrc delay in fltng trte appealand on the
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6. The leamed counsel appearing for the first respondent has prodrd the order

of the Hon'ble High Court reported in TOMY THOMAS V. STATE OF KERALA 2019

(3) KLT gB7 (F-B) (W.pdc) Nos-15505 & 31684 ot2016l and also the common order

passed by the High Court ot Kerala in ANIL KUMR & ANR VS' STATE OF KERALA

& ORS {W.P-(C).Na25529 OF 2019 dated 4.10.2019}. ln W-P.(C) ltlo-15505 of

2O1G, the present appellanb were arrayed as additional respondents 7 and 8- The

of the three writ Petitions above by

represented the first respondent and Mrs- Mdyalakshmi

respondent.

Hon'ble High

judgment 19, the relevant operative Portion

follows:

of the considered opinion

ln W.P.(C) No.1

muft in the

third

@mmon

reads as

operator, it

passed by the

Panchayat

of law and the

afore quoted

th at th?rur#petiti o n s can

*ou ffi peiltioner is

shall be

withaut

Secretary

ciated 11.4.7016

6

taking into

and

the

principles of law ," tbp Futt *nffiiis
reference qder at the eartiest and at.any-rate'within fuvo months from the date of

receipt of a copy of this judgment.

W.P.{C}.Nos.31684 of 2016 and 25529 of 2019 are disposed of with direction to

the Kerala State Environment lmpact Assessment Authority, Thiruvananthapuram

i.e., the 2n rcspondent ta finalize the proceedings peftaining to Ext.Pl1 stop mema

dated 22.9.2016 after providing oppofiunity of hearing to the pelitioner Wtitioners in

W.P.(C) No.25529 of 2019, ff respondent in W.P.(C) No.31684/2016 i-e., K.G.

Anilkumar, Convenor, Khhakkemala Pratection buncil, Secretary of the Grama

afe

in

the

+
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panchayat and atl oher stakeholders inctuding Centre fu Earth Science Studies the

report drawn by the said organization in respect af the area in which the quarry is

situated, the plans prepared under the Disaster Management Act, i.e, National Plan,

State plan and the District Plan and att other inputs available and produced by the

petitioners and the interested persons and aftain finalfi at the earliest and at any

rate within lhree r*nths frcn tlze dde o{ receipt of a wpy of tJtis iudgment-

The wit petitions are disposed of accordingly-"

7- So it is clear from this tfrat the entire matter has been now left to the

consideration of SEIAA to be considered afresh, after considering the objections

r:aised by the residents, induding the appeltants herein and also the issue regarding

stop memo

8. Since

in view

petitions

facts

appella

this

The

irections given by the Hon'ble High Court

above, there is nothing survives in this

the appeal is ol accorffuU

n

herein.

IAA afresh,

in fie writ

the above

for the

SEIAA in

f

?--#i !
t t4'I

%
-.......,.-........J.M

(Justice K. Ramakrishnan)

.E.M

(Shri. Saibal Dasgupta)
Fqt.87 I 2A17 -29 .9.2A20-kkr

4

issued to the proiect

issue has been now

lI
the order ifts6y

,A.*

ffi"

tow,

this
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True Enqlish Translation of Annexure R3(i)

From

Selin Joseph

Adippukallungal
Vettipararnbu, Kalathukadavu PO
Erattupetta, Kaltayant {D$f)

Ta

The National Green Tribunal
Southern Znnal Bench,

Chennai.

Respected Sir,

The House No- 203 in Ward No- 4 of Thalappalarn Panchayat which is owned by ure
is a 60 years old hou.se. By passage af time.lot of damages has caused to the building. The
said house has been rented to Thomas P.C temporarily on account of constmction of his
residential house. The operation of guarry of Mr. Tomy Thomas al a distance of 500 meters
from my residential house had not caused any damages to my house. I am producing a copy
of my Aadhas Card and the Tan *ecatpt of Panarlnyatdcts for *re building in order to
prove my owrership ofthe building.

Truly,

Selin Joseph.
Kalathukadavu,

Date: 24.03-2021.
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No.90/16

True Enolish Translation of Annexure R3(i)

Mllage Office, Erattupetta

Dated 04.10.2016.

Village Officer,
Erattupetta.

Addition al District Magistrate.

Kottayam.
Sir,

Sub:- Complaint against quarry-submitting report-reg.
Ref:- Your letter No. DCKTM-3176120161H4 dated 20.09-2016.

Your kind attention invited to the above reference enquiries were
conducted against the functioning of quarry at Kalathukadavu within the territorial
limits of Thalappalam Grama Panchayat based on the complaints filed by the near

of residents. The distance between the houses of the complainants and the quarry

cannot be ascertain practically. Hence based on the village block map, the
distane between the survey number wherein the quarry situate and suryey number
of the complainants residence were ascertained and appropriate distance is

calculated. A sketch showing the said distance is submitted forfurther action.

sd/-
44.14.2416

lssued under RTI Act.
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District: Kottayam
Taluk : Meenachal

Village :Erattupetta
Site Plan

Block : 50

Survey No.247/2,24513
249/4, 249 / t, 249 /2, 249 /3.
248t4,439t1-1.

No. Name of complainants
Approximate

distance from
the quarry

1. Sunil

Vellapasakkal 250 meters
2. Hariharan Nair Paniyenkal 250 meters
3. h{anoj Kalarikkal 250 rneters
4. K.K. Gopi Kanjirakkatt 350 meters
5. P-N. SivararnanPunnackal 350 Meters
6- MathewT. Adhikaran 400 meters
7. Thomas }{athew Madakkal 200 meters
8. P. Chandrasekharan Nair

Konttattukunnil 300 rneters
9. Shaji Joseph Vaiiyapararnbil ?50 trlerers
10" VarkeyJosephOlikkal 200merers
I l. Aneesh Kaipanath 200 merers
12. Prabhakaran Nair Eruvallil 200 meters
13. Chellamma Sreedharan Nair

tr4oszhilo,zhiyil 2oo meters
14. Narayanan Kothrkappallil 200 meters
15. Thomas Devassia Poriyath 500 meters

Quarry
Residences of the complainanr

The quarry is situated about 200 meters west of road leading to plasanal from 250
melers from Vettiparambu Junction on Erattupetta Thodupuzlra in Erattupetia Village.


