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BEFORE THE HONOURABLE NATIONAL GREEN TRIBUNAL,
SOUTHERN ZONE, CHENNAI

ORIGINAL APPLICATION No. 73 OF 2023 (SZ)
[Earlier OA 294 OF 2022 (PB)]

IN THE MATTER OF

BALAN C. K & Others : Applicants
Vs.

State of Kerala & Others : Respondents

REPLY STATEMENT FILED BY THE 6™ RESPONDENT UNDER RULE
16 OF THE NATIONAL GREEN TRIBUNAL (PRACTICES AND
PROCEDURES) RULES, 2011

I, E. Indira, aged 68 years, W/o. Late Madhavan Nair, Managing Partner,
Geo Enterprises, Iyyad P.O., Kozhikode district, Kerala — 673 574 and
residing at Eradiyil House, Mangad P.O., Unnikulam, Kozhikode district,
Kerala - 673 574, do hereby solemnly affirm and state as follows:

1. 1 am the Managing Partner of M/s. Geo Enterprises, a registered
partnership firm who is arrayed as the 6% Respondent in the above
Original Application. I am aware of the facts of the case and I am

competent to swear to this Reply Affidavit.

2. The above Original Application has been instituted as a Letter Petition
submitted by the Applicants before the Principal Bench of the Hon’ble
National Green Tribunal, New Delhi which was numbered as OA No.
294 /2022 (PB). The OA was later transferred to this Hon’ble Tribunal.
After raising so many allegations against the conduct of the quarry
Applicants prayed for an order to conduct environmental survey of
the area and assess the impact of quarrying to the natural habitants
(sic.). At the outset itself it is humbly submitted that all the
averments and allegations stated in the Letter Petition are absolutely
false, concocted and therefore hereby denied except to the extent to

which they are specifically admitted hereunder.
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It is submitted that on behalf of the Joint Committee, the 5%
Respondent — District Collector herein has filed two status reports
dtd. 13.12.2022 and 28.01.2023 whereas the 3 Respondent also
filed another report dtd. 05.08.2023. In all the three reports the
respective parties sought further time to conduct detail survey and
depth measurements to assess the alleged environmental damage.
Therefore, the present reply is filed by this Respondent without
prejudice to our rights to file a detailed counter affidavit after
submission of the final reports by the Joint Committee as well as the

Kerala State Pollution Control Board.

It is submitted that the above Letter Petition is not maintainable
either in law or on the facts and circumstances of the case. The above
Letter Petition was submitted only on an experimental basis and with
the oblique motive to wreak vengeance on the 6™ Respondent. The
Letter Petition is absolutely tainted with malafides and the Applicants
are liable to be proceeded for suppression of material facts. As held by
the Hon'’ble Supreme Court in K. D. Sharma v. SAIL, 2008 (12) SCC
481, a person invoking the extraordinary jurisdiction of the Court
should come with clean hands by stating all material facts. He cannot
pick and choose statement of facts to suit his convenience. The
moment it is revealed that the Applicants have not divulged all
material facts and had suppressed material facts, the main petition
have to be dismissed at the threshold itself without going into the
merits. Therefore, it is humbly submitted that the OA is liable to be

dismissed in limine for suppression of material facts.

Quarrying Lease with all valid ancillary licenses: The 6™

Respondent is a partnership firm which was constituted on
20.03.1987 and further reconstituted in the year 1995 as well as in
2004 and I am functioning as the Managing Partner. It is submitted

that originally, the 6% Respondent was awarded with a Quarrying




Lease in the year 1988 which was valid for 12 years. The area was
further extended by virtue of another lease, which was executed in
the year 1995 and finally, Government have executed a Quarrying
Lease dtd. 19.04.2010 by which permission was granted to the 6™
Respondent for quarrying 2.6305 hectares in Re-survey No. 29 of
Sivapuram Village of Koyilandy Taluk of Kozhikode District, Kerala
State. For the purpose of reference, a true copy of the Quarrying
Lease dtd. 19.04.2010 is produced and marked as Annexure R6{I). It
is submitted that the lease was issued after satisfying the conditions
for a valid lease. Ann: R6(l) lease was valid up to 18.04.2022.
However, we have operated the quarry only till the month of
November, 2021 and has not availed the benefit of Covid-19 extension
granted by virtue of G.O (Rt) No. 203/2021/ID dtd. 12.02.2021 by the

Government of Kerala.

It is submitted that as per Kerala Minor Mineral Concession Rules,
Ann: R6(I) lease was issued since the 6% Respondent obtained all
other ancillary licenses and permissions required under law. The 6%
Respondent had Consent from Pollution Control Board from its
inception which was further varied and renewed in due course. For
the purpose of issuance of Ann:R6(l) which is the latest lease, this
Respondent has obtained consent to operate bearing No.
PCB/KKD/DO/CO/501/08 dtd.17.07.2008 from the Kerala State
Pollution Control Board (hereinafter referred to as KSPCB for brevity).
A true copy of the consent to operate bearing No.
PCB/KKD/DO/CO/501/08 dtd. 17.07.2008 issued by KSPCB is
produced and marked as Annexure R6{II). Ann:R6(ll) was valid till

30.06.2011. The consent to operate was further renewed and
extended up to 01.02.2012 by consent bearing No.
PCB/KKD/DO/ICO/R1-501/2008 dtd. 08.08.2011. A true copy of the
consent to operate bearing No. PCB/KKD/DO/ICO/R1-501/2008
dtd. 08.08.2011 issued by KSPCB is produced and marked as

4
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Annexure RG6(IIl). Further, the integrated consent to operate was
renewed and extended up to 01.02.2015 by virtue of consent No.
PCB/KKD/DO/ICO-R2/501/2012 dtd. 04.05.2012. A true copy of the
consent to operate bearing No. PCB/KKD/DO/ICO-R2/501/2012
dtd. 04.05.2012 issued by KSPCB is produced and marked as
Annexure R6(IV). Later, the consent order was varied and renewed
up to 09.02.2016 by consent variation order bearing No.
PCB/KKD/DO0/501/2008 dtd. 08.05.2015. A true copy of the consent
variation order bearing No. PCB/KKD/DO/501/2008 dtd. 08.05.2015
issued by KSPCB is produced and marked as Annexure R6(V).
Further, the consent order was varied and renewed up to 01.02.2018
by consent variation order bearing No. PCB/ KKD/DO/501/2008 dtd.
09.11.2015. A true copy of the consent variation order bearing No.
PCB/KKD/DO/501/2008 dtd. 09.11.2015 issued by KSPCB is
produced and marked as Annexure R6(VI). Later, the integrated

consent to operate was renewed up to 18.04.2022 by consent No.
PCB/KKD/DO/ICO-14/501/2018 dtd. 17.02.2018. A true copy of the
renewed integrated consent to operate  bearing  No.
PCB/KKD/DO/ICO-14/501/2008 dtd. 17.02.2018 issued by KSPCB
is produced and marked as Annexure R6(VII). It is submitted that,

thus this Respondent had valid consent to operate issued by the
KSPCB till the validity of mining lease which was up to 18.04.2022.

7. In addition to the consent to operate, this Respondent had all other

ancillary licenses and permissions mandatory for obtaining a
quarrying lease in accordance with the Kerala Minor Mineral
Concession Rules, namely D&O (Trade) license from the local
Panchayat, Explosive license issued by Joint Chief Control of
Explosives etc. This Respondent also appointed a Mines Manager
under the Metalliferous Mines Regulations, 1961, which was
authorized by the Ministry of Labour and Employment, through

Directorate General of Mines’ Safety under the proviso to Regulation
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34(c) of Metalliferous Mines Regulations, 1961. Along with the
appointment of Mine’s Manager, the 6% Respondent had also taken
permission to use Heavy Earth Moving Machinery (HEMM) dtd.
28.06.2017. In fact, since Ann: R6(I) is a Mining Lease which was
issued before 2012, the 6™ Respondent did not require environment
clearance till renewal, as contemplated by the Hon’ble Supreme Court
in Deepak Kumar’s case, and also the law declared by the Hon'ble
High Court of Kerala in Kerala River Protection Council, 2015 (2) KLT
78, since the area is less than 5 Hectares and the Quarrying Lease
was granted before 18.05.2012. For the purpose of reference, a true
copy of the judgment 23.03.2015 in W.P.(C) N0.31148 of 2014 &
connected cases reported as Kerala River Protection Council, 2015 (2)
KLT 78 is produced and marked as Annexure R6(VIH). Though, SLP
was filed before the Hon’ble Supreme Court as SLP(c) Diary No.
38313/2019 against Ann: R6(VII]) judgment, the same was dismissed
as withdrawn by order dtd. 16.12.2022. A true copy of the order dtd.
16.12.2022 in SLP(c) Diary No. 38313/2019 on the files of the
Hon’ble Supreme Court is produced and marked as Annexure R6{IX).

Applicants’ continuous attempt to prevent operation of 6t

Respondent’s quarry: It is submitted that the Applicants herein are

in the habit of making false and unnecessary complaints against 6t
Respondent’s quarry right from its inception. Though the 6t
Respondent had functioned the quarry with all permits and licenses,
either the Applicants or through their relatives they have moved
complaints one after the other in order to close down the quarry
permanently. One of the allegations raised by the Applicants in the
present Letter Petition is with respect to proximity of Applicants’
houses with the quarry and the alleged instances where stones were
pelted to their houses. On the same set of allegations, the 3w
Applicant herein namely Mr. Haneefa made a complaint to the

Revenue Authorities during 2016. The Tahsildar, Thamarassery

J
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conducted an enquiry and an inspection was conducted on
15.11.2016. It was specifically reported by the Tahsildar that the
house of the complainant therein, namely Haneefa is situated about
100 meters away from the Quarry, and the 6t Respondent is
functioning the Quarry with all Licenses for the past 30 years.
After hearing the parties on 05.12.2016, the Tahsildar issued an
order directing the 6% Respondent to conduct quarrying, in

accordance with the conditions of License and in accordance with

law. For the purpose of reference, photocopy of proceedings of the
Tahsildar dtd. 08.12.2016 along with its English translation is
produced and marked as Annexure R6(X). Though the Applicants,
are aware of Ann: R6(X) they had wilfully suppressed the same only to
mislead this Hon’ble Tribunal. It is also worthwhile to mention that
the same Applicant, i.e., Mr. Haneefa, had filed another complaint
before the Sub Divisional Magistrate, Kozhikode, in which the Sub

Divisional Magistrate in the inception passed a conditional order
under Section 133(1)(d) of the Code of Criminal Procedure, in which
finally it was stated that the 6% Respondent herein has proved the
functioning of the Quarry as per valid licenses issued by the
Authorities. In the said circumstances, the complaint was disposed
off directing the Senior Geologist, Mining and Geology, Kozhikode and
Environmental Engineer, Pollution Control Board to conduct frequent
inspection to verify, whether there is any violation of license. Further,
the Secretary, Unnikulam Grama Panchayat was also directed to file
violation of D&O License, if any. For the purpose of reference, true
copy of the order dtd. 22.05.2017 issued by the Sub Divisional
Magistrate, Kozhikode in A.10889/2016 is produced and marked as
Annexure R6{XI). Though the Applicants are aware about Ann:

R6(XI), they suppressed the said material fact only to take this
Hon’ble Tribunal for a ride. Anns: R6(X) and R6(XI) became final and

the Applicants have not challenged the same in any proceedings.
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10.

11,

Site of the Quarry and its operation: It is submitted that the

Statements made by the Applicants to the effect that their houses are
situated within the prohibited distance from the Quarry, is absolutely
false and hence denied. Apparently, all the Applicants are residing
outside 100 meters from the site where quarrying operations were
conducted on the basis of Ann: R6(I) lease. No accidents have

occurred to any of the neighbours since the inception of the quarry.

Malafides of the Applicants: The Applicants have an axe to grind
against 6™ Respondent. The 27 Complainant in the Letter Petition

namely Shyju K.E. is a construction contractor, against whom C.C.
No. 833 of 2013 was initiated by the local police and charge sheet was
filed before JFCM-II, Perambra, under Sections 294(B), 324, 447 and
506 of IPC for involving in unlawful and illegal activities against the
6" Respondent. However, later he was acquitted under Section 248(1)
of Cr.P.C. His uncle, one Mr. Sahadevan, had earlier filed W.P.(c) No.
595 of 2009, which was later disposed off by the Hon’ble High Court
of Kerala after finding that the complaints were initiated only as an
eye soar of the Petitioners therein to see that the 6t Respondent
herein to stop the quarry. A true copy of the judgment dtd.
28.01.2009 in W.P.(c) No. 595 of 2009 on the files of the Hon’ble High
Court of Kerala is produced and marked as Annexure R6(XII). The

said Complainant Mr. Shyju K. E. is now stepped into the shoes of his

uncle to persecute the 6% Respondent.

As far as the 3 Complainant in the Letter Petition is concerned, 3rd
Complainant’s brother Mr. Mohammed Rafi had been proceeded
under Section 107 of Code of Criminal Procedure for indulging in
illegal activities against the 6™ Respondent herein and their quarry
and lodged Crime No. 293/2017 of Balussery Police Station. Though
the said Mohammed Rafi had filed O.P. No. 4355 of 2001 before the
Hon’ble High Court of Kerala with the intention to shut down the

—— '



Quarry, after hearing both sides, the Hon’ble High Court of Kerala by
its judgment dtd. 27.08.2009 has directed the District Collector,
Kozhikode, to verify whether the 6% Respondent is conducting the
Quarry with all licenses. It was further verified and realized that the
contentions taken by the said Mr. Mohammed Rafi are not correct.
For the purpose of reference, true copy of the judgment dtd.
27.08.2002 in O.P. No. 4335 of 2001 rendered by the Hon’ble High
Court of Kerala is produced and marked as Annexure R6{XII). The
1st Complainant, Mr. Balan C. K, also has an axe to grind against this

Respondent and he along with some others moved the Sub Divisional

Magistrate, Kozhikode, against quarrying operation of this
Respondent, which was finally dismissed on 09.03.2012. For the
purpose of reference, true copy of order dtd. 09.03.2012 issued by the
Sub Divisional Magistrate, Kozhikode is produced and marked as
Annexure R6(XIV).

12. Be that as it may, while the quarry was functioning; during 2017, the
Applicants herein have filed W.P.(C) No. 21713/2017 before the
Hon’ble High Court of Kerala seeking prayers inter alia to declare that
the 6t Respondent herein is not entitled to conduct mining activities
on the basis of the mining lease. The Applicants also sought for
further reliefs for cancelling the mining lease. Though the Hon’ble
High Court of Kerala has issued an interim order during inception,
after filing of the Counter Affidavit and after hearing all parties the
Hon'’ble Court dismissed the Writ Petition finding that the 6t
Respondent herein has all valid statutory licenses to conduct
quarrying operations. For the purpose of reference, a true copy of the
judgment dtd. 18.12.2017 in W.P.(c) No. 21713/2017 on the files of
the Honble High Court of Kerala is produced and marked as
Annexure R6(XV). During the proceedings, at the instance of the Writ

Petitioners, the Hon’ble High Court of Kerala appointed an Advocate
Commissioner to find out the truth with respect to the allegations

For, GEO EMERPRISE%

Maﬁ%ng Partner




stated in the Writ Petition. The Advocate Commissioner has filed a
detailed report negativing the contentions taken in the Writ Petition. A
true copy of the Commission Report filed by the Advocate
Commissioner in W.P.(c) N0.21713/2017 on the files of the Hon’ble
High Court of Kerala is produced and marked as Annexure R6({XVI).
The Hon’ble High Court had issued judgment dtd. 18.12.2017 after

ascertaining the facts reported by the Advocate Commissioner.

Complainants in Letter Petition namely Balan C. K. and Shyju K. E.
were Writ Petitioners 3 and 1 in W.P.(c) No. 21713/2017 along with
the brother of the 3 Complainant Mr. Haneefa M who was the 2nd
Petitioner therein. Applicants submitted the Letter Petition without
divulging all these facts or by suppressing the aforementioned
material facts. Nothing prevented them from divulging the
aforementioned facts. Since the Applicants intentionally concealed the
aforementioned material facts, they are liable for suppression of
material facts and the OA is liable to be dismissed on that ground
alone.

13. Response to the reports submitted by Joint Committee
constituted as per order dtd. 04.05.2022 by the Hon’ble National
Green Tribunal (PB) in O. A. No. 294/2022

The Letter Petition sent by the Applicants was numbered as O.A No.
294/2022 (PB) and taken up for consideration on 04.05.2022. On the
basis of the allegations raised the Hon’ble Principal Bench of NGT

ordered that factual position needs to be verified and in case of
violation of environmental norms, remedial action is required to be
taken. For the said purpose a joint committee was constituted
consisting of SEIAA, State Pollution Control Board and District
Collector, Kozhikode and the committee was directed to verify the
factual position, look in to the grievances of the Applicants and take

remedial action in accordance with law by following due process

within one month. District Collector, Kozhikode was designated as the

nodal agency for co-ordination and compliance and the matter was
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posted for factual and action taken report to 26.07.2022. A true copy
of the order dtd. 04.05.2022 in O.A No. 294/2022 on the files of the
Hon’ble National Green Tribunal, Principal Bench is produced and
marked as Annexure R6(XVI). On 26.07.2022, the O.A was
adjourned to 07.09.2022. On 07.09.2022 the 0.A got adjourned to
11.10.2022. From 11.10.2022, the case stands adjourned to
22.11.2022. On 22.11.2022, since no report was filed by the joint
committee, the Principal Bench adjourned the matter to 30.01.2023
directing the joint committee to submit its report within one month
with a rider that if the report is not submitted within the permitted
period, exemplary costs would be imposed on the members of the
joint committee. A true copy of the order dtd. 22.11.2022 issued by
the Hon’ble National Tribunal, Principal Bench in O. A. No. 294/2022
is produced and marked as Annexure RG(XVII). It is learnt that
pursuant to its constitution, the Joint Committee had filed two

reports; an interim report dtd. 13.12.2022 and another status report

dtd. 28.01.2023.

Interim report of the Joint Committee dtd. 13.12.2022 and its

response: Pursuant to the order dtd. 04.05.2022 of the National
Green Tribunal, Principal Bench, the Joint Committee was
constituted. While the District Collector, Kozhikode acted as the nodal
agency, the Environmental Engineer District Office of the Kerala State
Pollution Control Board was nominated as the representative of
KSPCB and Tahsildar, Thamarassery Taluk was nominated to
represent the District Magistrate. Dr. C. C. Harilal, Member SEAC
was nominated as the representative of SEIAA. It is reported that the
Joint Committee conducted an inspection on 02.06.2022 and
submitted an interim report dtd. 13.12.2022 to the National Green
Tribunal. As per the report the recommendations are as follows:

The quarry is presently in closed condition. The validity of the
Certificate issued to the firm seized on 18.04.2022.
Considering the non-compliance in several criteria concerning

For, GEO ENTERPRIS
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15.

quarrying operation, the permit of the quarry may not be
extended further. The firm may be made responsible for over
and deeper extractions. For this reason, necessary legal
measures may be taken on this account, after a detailed
technical evaluation on the extent of over extraction. Letter
has been sent to the office of the Mining and Geology from
this office on 08.12.2022 indicating that the immediate follow
up action should be taken against Geo Enterprises based on
the report of PCB and SEAC members.

It is submitted that the interim report submitted by the Joint Committee is
neither conclusive nor final. It is pertinent to point out that the Hon’ble
National Green Tribunal, Principal Bench has ordered inspection by Joint
Committee to verify factual position, look into the grievance of the
Applicants and take remedial action in accordance with law by following
due process. It is submitted that despite the above order no notice was
served on this Respondent either by the Joint Committee or by its members
or connected instrumentalities of the State. It is submitted that the result of
such report is one sided, unilateral and without taking into record this
Respondent’s version. It is submitted that though certain observations were
made in the interim report dtd. 13.12.2022, all such observations are only
on the basis of surmises and conjunctures. This is because no specific
reason was given and no specific conclusions were arrived in the report.
Therefore, this Respondent may be given liberty to place on record its
response as and when the Joint Committee may place on record its final

report, if any.

Status Report of the Joint Committee dtd. 28.01.2023 and its
response: As per Ann: Rall report produced along with the status

report on behalf of the 374 Respondent, on 28.12.2022, a meeting was
convened by the nodal officer for further action pursuant to the
directions. In the meeting held on 28.12.2022, the nodal officer
enquired about steps that have been taken to assess the damages
caused by over extraction. The member of Kerala State Pollution
Control Board informed that the environmental compensation can be
determined only after receiving the report from Department of

Agriculture, Department of Soil Conservation and Department of

11
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16.

Ground Water regarding the amount of damage caused due to the
operation of the quarry. The District Collector recommended for a site
inspection to see if production has declined significantly and
calculating loss as much as possible. The Ground Water Department
was directed to test the water quality in the area for which their
representative assured. The Soil Conservation Department was
ordered to conduct an inspection regarding the soil’s quality. It was
further directed that a joint inspection comprising Department of
Agriculture, Department of Ground Water and Department of Soil
Conservation shall be carried out within two weeks under the
leadership of the Soil Conservation Officer and the report have to be
submitted before the Pollution Control Board. Further, Geology and
Survey Department was directed to complete their site inspection and
report the alleged damage caused by the quarry within a week. The
Assistant Engineer, Unnikulam Grama Panchayat was directed to
conduct an enquiry on the damage caused to nearby houses due to

illegal operations of the quarry.

Thus, as discernible from the status report dtd. 28.01.2023 (Ann:
Rsll), all the members of the joint inspection committee have
proceeded on the wrong assumption that there are illegalities

committed by the project proponent. There is no basis for such

. assumption without considering the version of this Respondent. The

only material available before the Committee was the complaint of the
Applicants which contains distorted facts. Without conducting any
inspection and without getting any factual or status report, all
members of the joint inspection committee has presumed that there
is over excavation and environmental damage. It is submitted that
though Government; Director of Mining and Geology; District
Collector, Kozhikode; Geologist, District Office, Kozhikode;
Environmental Engineer, KSPCB and Secretary of the local Panchayat
are Respondents in W.P.[c) No. 21713/2017, none of the above
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17.

18.

officers who are members of the Committee has not informed either
the Principal Bench or this Hon’ble Tribunal that most of the
complaints raised by the Applicants were already dealt with by the
Hon’ble High Court of Kerala in W.P.[c) No. 21713/2017 and
pronounced Ann:R6(XV) judgment. In as much as many other
questions presently reiterated by the Applicants are already
considered by the Hon’ble High Court of Kerala and rejected the
contentions of the Applicants, all other Authorities are estopped from
reagitating the same again at the behest of the very same parties. It is
also worthwhile to mention that since the present dispute is also
covered under Ann: R6(XV); the present claim is barred by resjudicata
in as much as Ann: R6(XV) became final and never challenged either
before the Division Bench of the Hon’ble High Court of Kerala or
before the Hon’ble Supreme Court.

Pursuant to the meeting held on 28.12.2022 the Geologist, Kozhikode
submitted a letter dtd. 18.01.2023 to the District Collector, Kozhikode
stating that pursuant to the decisions dtd. 28.12.2022 a joint
inspection was conducted on 05.01.2023. However, it was reported
[Ann: II(a) along with the status report dtd. 28.01.2023] that since
there was no surveyor to quantify the extraction, services of the Taluk
Surveyor, Thamarassery was sought for. It was further observed that
at the time of joint verification, the middle section of the quarried area
was filled with water which made the ascertainment of actual amount
of excavated quantity impossible. Therefore, it was reported that the
Geologist is not in a position to quantify the extracted amount.
Though the Taluk Surveyor has prepared a sketch, it was informed by
the Taluk Surveyor that it is not possible to take the measurements of
the depth of the water filled part.

Further, another joint inspection was conducted on 09.01.2023 by a
team consisting of District Soil Conservation Officer, Kozhikode,

Assistant Director of Soil Survey, Kozhikode, Assistant Director of

:F'Ol' GEO EM.E i
{ f RPRISE#

b
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Agriculture - Balussery and Hydro Geologist - Ground Water
Department. It was specifically reported [Ann:li(b) along with the
status report dtd. 28.01.2023] by the joint team that the quarry is not
functioning for the last one year. It was further reported that prima
facie no issues are seen with the quality of soil, health and
productivity of crops. Though the Applicants and their relatives
raised several complaints, it was reported by the joint team that since
the quarry is not functioning for the last one year, they are unable to

directly feel or understand the issues raised by the Applicants. It

is also stated therein that the results of the water samples were
collected will be submitted. Further, the Secretary, Unnikulam Grama
Panchayat had reported [Ann:li(c) along with the status report dtd.
28.01.2023] to the District Collector, Kozhikode that the Assistant
Engineer, LSGD had conducted an enquiry to estimate the damage
caused by the quarry to the nearby houses as per the direction of the
National Green Tribunal and assessed the compensation amount. The
Secretary has reported that the total amount of compensation
assessed by the Assistant Engineer is Rs.52,300/-. Primarily, it is
submitted that there was no such direction from the Hon’ble Tribunal
to the Secretary, Unnikulam Grama Panchayat to assess the damage
caused to nearby houses. Secondly, there is no evidence to prove that
the plastering cracks reported in the letter dtd. 12.01.2023 of the
Secretary, Unnikulam Grama Panchayat had occurred due to the
functioning of the quarry. Thirdly, the said letter did not say the basis
of assessing the compensation amount. Therefore, it is submitted that
the compensation calculated as per the report of the Secretary is
without jurisdiction and only on the basis of surmises and
conjunctures. Apart from this the Environmental Engineer, KSPCB
had submitted a report [Ann:lII] dtd. 25.01.2023. It is submitted that
none of the above reports were prepared after observing due process.

The reports are all once sided and unilateral.

AVTERDY
e H{:\ For, GEO ENTERPRISES;
A \(}j}} agp/b
A 4 Managi artne
\%‘ﬁﬁg ,«’/ ‘
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19. On the basis of the aforementioned reports of different departments
the findings of the joint committee and response of this Respondent
are as follows:

(i No visible damages in the cultivation of the area,
health of crops, productivity, reduction in yield or
any deterioration in the soil properties of the area
due to quarrying activities. (no response is needed)

(i) Though the local residents complained about falling
of fly rocks, dust emanation, cracks formed on walls,
dropping of water level, sound pollution etc. the
same could not be verified as a quarry has stopped
working since one year. However, it was
observed/remarked that on the basis of the
complaints of the local residents, it is necessary to
quantify the damages reported in crops/cultivation,
reduction in crop yield, supply of water to
households of the area to meet water scarcity, if any,
the associated costs all are to be counted and
quantified to convert the damages into
environmental compensation. It is submitted that
the said observation was not based on any
independent examination but only on the basis of
complaints raised by Applicants that too about the
quarrying stopped a year ago. It is submitted that
the said observation is only playing for gallery and
nothing else. By making such indiscrete scathing
remarks, the joint committee has violated the
fundamental principles of natural justice since this
Respondent was never heard with respect to the
complaints raised by the Applicants.

(iii) It was further reported that to analyse deterioration
in water quality, Ground Water Department had

Mahaging Partner




collected well water samples from houses adjacent to
quarry site as well as from a nearby pond and the
results are not yet received. The response of this
Respondent regarding water quality is reserved for
the time being anticipating the final report.

(iv)] Regarding the damage caused to nearby houses, the
joint committee relied on Ann: II(c) report drawn by
the Secretary, Unnikulam Grama Panchayat which
was prepared on the inspection conducted by the
Assistant Engineer. As submitted above, the
assessment of compensation made by the Assistant
Engineer has no basis since the same was prepared
without any rhyme and reason. Neither the report of
the Secretary, Panchayat nor the report of the joint
committee explains the basis for the calculation of
compensation. It is further submitted that the
cracks alleged to be seen in the inspected houses
were not occurred due to the operation of this
Respondent’s quarry.

(v) It was further reported that major assessment
remaining is regarding the alleged damages to
environment due to over extraction which needs help
from experts to conduct a detailed study. It was
further reported that the joint committee has
decided to request the State Geology Department to
provide expert personnel from its office to help the
District Geology Department in depth measurement
and quantification of mined minerals to prepare a
dependable survey sketch on the report. It is
submitted that the alleged damages to environment
due to the alleged over extraction has no basis. The

said observation was not on the basis of any

For, GEO ENTERPRISES,

Man«ging Partner




material. The Joint Committee and its members are presuming over extraction
without any material on record. This Respondent has not done any damage to
environment. This Respondent is not liable for over extraction. It is submitted
that, this Respondent conducted quarrying operations strictly in accordance with
the mining plan and the quantity permitted. Allegations to the contrary are

absolutely false and hence hereby denied to its entirety.

20. Itis submitted with great respect that this Respondent has conducted quarrying in
accordance with a valid lease and in accordance with law. The applicants are trying to
prevent the quarrying operations right from its inception. The averments in the letter
petition are absolutely false and denied to its entirety. This Respondent had conducted
quarrying strictly in accordance with the permissions granted, the mining plan and conditions

of the |lease and paid royalty to the Government.

Hence it is humbly prayed that this Hon’ble Tribunal may be please to accept the present reply

and dismiss the above Original Application with costs to this Respondent.
VERIFICATION

l, E. Indira, aged 68 years, W/o. Late Madhavan Nair, Managing Partner, Geo Enterprises, lyyad
P.0., Kozhikode district, Kerala — 673 574 and residing at Eradiyil House, Mangad P.O.,
Unnikulam, Kozhikode district, Kerala — 673 574, do hereby solemnly verify that the contents of
paragraphs 1 to 20 of the above reply statement are true and correct to the best of my
knowledge, information and belief and no part of it is false and nothing material has been

concealed therein.

Dated this the 24th day of November, 2023
6th Respondent: E. Indira

Geo Enterprises

For, GEO ENTERPRISES,

Adv. Roshen D. Alexander
Counsel for the 6th Respondent
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ANNEXURE: R6(l)
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{See Ru'a 32)
_ Quarrying Lease
This indanture made this the /% dayot  4prl 2010

petween fthe Governor of Kerala (hersinafter referred to as the "Siate
Gowernment” which expression shall, whare the corfext so admits be desmed (o
include his successors and assigns) of the one part and Smt. E. Indira. agea 24
years, YWio Late. Madhavan Nair, Managing Partner, Mis. Geo Emerpuises
; lyyad P.O. Unnikulam, Kozhikode. resident of Earadiyll House, Mangad PO
Unnikulam, Kozhikod D1, in the Village of Sivapuram, Taluk of the Koyilandy n
Kozhikode District (hereinafter called the “Lessee” which exprassion shali where
the context 5o admits, include her exscutors, admimsirators, represantaives ang

Smit. E. Indira
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Witnesselh that in congideration of the rents and rovalties and lessee
covenants, hereinafler reserved and contained the State Government doth

hereby demise unto the lpsgee the land measuring 26305 hectares described In
the schadule namumarpﬁﬂnhnaatud on the plan hare (o annexed and therein

coloured red (herenafter Liiid the “said lands’) to hold fhe same for a period al!,\

12 (Twelva) years commencing fram the |39 Arpx 2.019.. . ... day
and ending on the __ | §tH. Bepd Zon 2. day for the purposes
of axfracting minor minegrals and subject o the terms and conditions contained in
the Kerata Minor-Mineral Concession rules, 1867 (hereinafter referred 10 as "the
Rules™) and to the t@rms and conditions herainafiar appearnng.

1. The Lasses shali have the right in and upon the said lands 1o exiracts
Granite Building Stome (hereinafter called the said minerzl) and o do all
acts necessany for the extraciion of the said mineral mciuding ihe srechion
on the said lands, building and plant required for the purposes and aiso o
‘take lead and carry away over the said lands and to dispose off the said
minerals extracted as aforesaid.

2 The Lessee shall during the subsisience of this lease have the liberty o
wark the said mingral and remove the same from the quarry hold on
parmits issued by the competent authority or any olher officer authorized
b him in this regard. The permits shall be issued only on the basis of pre-
pesd royalty at the rales specified In schedule 1 ig these Rules. The
royalty rates shall be subject 10 revision from fime 10 time a5 the Stats
Govemment may crder

3. The Lessee shall pay to the Stete Governmenl an yearly surface reni
equal i~ *he land revenue if any, assessable under the rules for the tima
being “inforce, or if the land be the property of Government or in raserve
forest iigA equal o the fand revenue plus cess, If any per hectare of the
land the surface whereof shall be cccupled or used by the lessee for any
of the purposes of this demise and so in proportion for any area less than
a hectare. The said sudace rant shall be paid by yearly payments, the
first of such payments to be made on or before the tast day of the first year
of occupation provided always that no such rent shall be paid or

ed in respect of any roads or ways now in existence

Saoia Smt.£. Indics
7

)



r.- ":1" A -‘L | | T,
— - - L. -I'.inr.“' b e '___ |II =

e

. The Lessee shall at all fime during the currency of this demise keep
correct and intelligible books of account showing accurately the quantity of
the said minarals axiracted and the weight and value of the sald mineral
sold or exponied togethar with the names of the puichasers or consignees.
The lesses shall also, maintain a regster of employses showing thanmain
separately men, women and children employed daily and shall a1 all
reasonable times allow the competant authority appointed under the rules
(nereinafter referred to 85 “competent authority”) or the officer authorized
by him to examine the said books of accoumt and the register of
employees and o take copies and extracis there from. The Lessee shall
submit reports in Forms 'F' and "G’ on the specified dales

. Al sums found due under or by virtue of this deed from the Lesses may
be recovered from nhim jointly and severally from them and his properties
movable and immovable under the provisions of the Revenus Recovery
Act for the time being in force as though such sums are arrears of land
revenue or in any ofier manner as the State Government may deem i

. The Lessee shall at the lessea’s own expense eract and al sl ime
maintain and keep i repair boundary marks and pillars along he
boundaries of the said lands according 1o the demarcation shown in the
plan hereto annexed.

. Mo guarrying operations or working shall be carried on or permitted (o be
carried on by the Lessee in or under the send lands at any point within &
distance of 75 melers from any reilway line except with the previous
parmission in writing of the railway sdministration concermed; and fram
any bridge on the National Highway or 50 meters from any reservoir, canal
or other public works such as public reads and buildings or inhabited site:
burial ground etc., . .. shown on the plan therelo annexed except with the
previgus pefmission in wrling of the State Govermment of otherwise than
tn accordance wilh such Instructions. restrictions and condition either
general or special which may be attached to such permission. The said

Bmt. E. Indira
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distance of 50 meters shall be messured n the case of a railway
resenvoir, or canal horizontafly from the outer sdge of the Dank or outsr
edge of the culting, as the case may be and in the case of 8 building
horzantally from the plinth thereef In the cace of vilage roads no
workings shall be camied on within a distance of 10 maters of tha outer
adge of the cutting except with the previous permission in writing of the
State Government For the purposes of this clauze the expression
"ralway and railway administration” shall have the sama meaning as
defined in sub section (4) and (6) of saction 3 of Indian Railway Act, 1890
(i of 1880).

The sides of open workings shall slopped, slepped of secured Dy the
lasses in such a mannar as (o prevent danger from fails of material, when
an open working is worked in steps, sleps shall be of sufficiant breadth in
relation to their height to secure safely. In open workings trees liable 1o
fall and all locse grounds and matenal shall be removed by the lesses
sufficiently far from the edge or otherwise made source in order to praven!
danger to persons employed in the quarry.

If-a working place is found [o be unsafe all persons zhall be withdrawn by
the Lessae immedialely from the gangerous area and all acoess 1o such
working place excapt for the purpose of removing the danger of saving fe
shall be prevenied by securely fencing the full width of all entrances 1o the
place.

10.The Lessee shall at all reasonabie times allow any officer autharized by

the Ceniral Government or by the Siate Government in that behalf o
inspect ihe said lands and the buildings and planis erecied therson ang
the Lessee shall assist such persons in conducting the inspection ang
afford them all information they may reasonably require and shall confiorm
to and observe afl orders which the Cenfral and State Governments as the
result of such inspection or othersse, may from fime to me pass.

10a, The Leszee shall be respongible for implamenting 1ha provisicns of Lthe

yarigus labour laws applicable, from time to fime to the guarny

Smit, E. Indira
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11.The Lessee shall not assign or underst the said lands or any part thereod

or the rights or privilegas, therain hareby granted or any of them without
the previous permission in writing of the compatent authority

1T1A Where tha lease or any right, title or interest tharein has bean assignead,

sublat or transferred as provided in rule 34 read with condition 11, then the
person in whose favour such assignment, sublease o r iransfer has basn
made shall be responsible for implamenting the provigions of the various
labour laws applicable, from the time to time. to tha guarry

12. The lease may ba sumenderad by the Lessee at any ime after 3 months

notice in whting to the competant authonty

Provided that the lessee has pail all sums dues on account of the lease
Provided further that f thejegd#esiect 1o determine this lease before the
expiry of the term of the leasd, shall pay in addition o cther dues a sum
equal to the dead rent payable for the remaining part of the terms of the
lease deed.

13.0On the expirafion of the term of this lease or on s earlier detenmination

under clause 12 the Lessee shali pay to the State Government for all land
which has been rendered useless for agriculture through the exercise of
Ihe powers demised by this lease such sum as the District Collector may
fix as equivalent to the capitalized value or the land revenue of such land
randerad usaless. The lease shall continue if the sums are not cleared
before the date of determination of notice

14.If the Lessee shall be desirous of taking a further leasa of the said ands

for a further term of years he shall give three months previeus notice in
writing of such desire to the competent authonly and if the Lassee has
duly observed all the condifions of this Lease the competent autharity
may agres to renew the lease for such furiher term and an such terms and
conditions a8 lhe competent authority may determine which shall ba i
ance with the provisions of these rules.

B
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15.1f the Lessee shall at any fime during the sakd term use the said lands or
any part therecf in any manner other than an authorized by this lease or
fail to carry on quarrying operations continuously without sufficlent causs
of which the competent authorty shall be the judge or shall commit a
breach of any of the conditions of this lease it shall be lawful for the
competent authority to cancel this isasa and take possession of the sad
lands or in the alternative to receive from the lessee such penally for the
breach not exceeding five timas the amount of the said yearly dead rent
as the competent autharity may fix.

16.1f at tha expiration of three calendar months after the expiry of the lease or
itz sponer determination, there shall remain in or upon the said lands, any
engines, machinery, plant buildings, structures and other works erections
and conveniences the said minarals or other proparty which the lessee is
entitied 1o remowve from the said lands the same shai if not removed by
the lessee within one calendar month after notice in writing regquiring 1heir
removal be given (o the lessee by the competent autharity be deemed 1o
become the properly of the Slale Governmenl in such mannar as [hay
may deam fil without llabisty to pay any compensation or (o account 1o the
lesses in respect thersof.

17. Thiz lease Is subject to all rules and regulations which may from tme to
time be issued by the State Government regulating the working of he
quarties and other matiers affecting the safety, health and convenience of
the lessee’s empioveas or of the public, whether under the Indian Mines
Act or olherwisa,

18.The iessee shall withoul delay send to the District Collector and the
competant authorty or the officer autharized by him in this regard repon of
any sccident causing loss of lile or serious bodily injuries or seriously
affecting or endangering life or property which may &l any time otcur at of
in the said iands in the course of operations under this leass

19.The lessee shall furnish such reports and retuns relating to ouiput,
labourers employed and other matters as the State Government may

Emt. E. Indira
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20.The Lessea shall make and pay such reascnable satisfaction and
compansation as may be assessed by lawful authority in accordance with
the law in force on the subject for all damage, injury or disturbance. which
may be dons by him In exercise of the powers granted by this lease and
shall indemnify and shall keep indemnified fully and completely the State
Government -against all claims which may be mede by any person or
persons in respect of any such damage, injury or disturbance and all cosis
and expenses in connection therewith

21. Any condition prescribad in the Kerala Minor Mineral Soncession Rukes,
1867 but left cut in this lsase which may ba found applicable to the lesses
shall be treated as binding on the lessee. In this case anficipated royally
for the mineral at the rate of Rs. 16/ (Rupees Sixteen only) per tonne lor
a period of one year is Rs. 2,40 000/ (Rupees Two lakhs and Forty
thousand only)

22 Dead reni realizable at the rate of Rs. 1% year NIL 2™ year Rs 2000- 37
yvear onwards Rs. B0W- per heclare subject o revision from fimes 1o time
Surface rent at the rate of Rs. 100/ (Rupees One hundred only) per
hectare for one year is Rs. 263/ (Rupees Two hundred and sixty three
only) security deposit is Rs, 1000~ (Rupees Cne thousand only)

The Schadule above refarred to Description of Land

Diistrict Village Re-Survey No Area n Hectares
Taluk Of the area
Sub District
Kazhikode Sivapuram 25 Part 2.6305 Heactares
ilendy
Balussercy

Bounded by Sy MNos

On the North by : 29 pt
On the East by . 28 pt
28 pt
20 pt

Hiobers

Smt. E. Indira
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In witness whereof the parties herelo have set their hands hereunto on the day

and vear first above writhen:
BIGREA DY ......cocuiiin s em AL

For and on behalf of the Gavernor of Kerala

In the presence of E ﬂ
1R Do svdwajom 9

ThUean o, Ty eoine Tt Deake

b %?’w’r_q_._ "'u"-'-h".‘l_.-M

ey L koed
Signed by . £2Bla. 5. = e,
For and on behalf of the lessees \
LY

e v o ceat oy’
] {"(:'1 -3 .II p‘é_,jfm - :-.
Maal, g ffg"?'z F e 4

2 7o bthni::éj slo- gl 2 R
Wavilong pa t-'*ﬂw-é' VR Hare
fo Evam

Via ! Qﬂ-’#

Smt. a Indira
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ed/Manuscript by: 'E.VIRAFHASL N - .
i i Pt = patd.District Reglstrar(General,
Licence Ho.DAD 103900 428 .
House Mo.5/ 1521, Calicut=673 o] s}

computer print.
hote of correctlionsiNil.
S E.Indizra
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KERALA STATE POLLUTION CONTROL BOARD

CONSENT TO OPERATE
UNDER

Water [Prevention & Control of Pollution] Act, 1974

Air (Prevention & Control of Pellution) Act, 1981
&

Envirenment (Protection) Act, 1966

TO

Consent Mo: PCEEKED/DOSCOS01 /08

M/, GED ENTERPRISES QUARRYING UNIT
HKOVILOTTUPARA
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File No. DCKKD/1882/2022-D9'(Compuler No. 229157)

/

GENERAL

IVALIDITY

"Mame and address

iof establishment
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‘30062011 o

| M/s. oo Enterprises Quarrying Unit,
Hiodlattupara,
Veeriyamburam

Iyyad (PO)
Unnikubam{via)
Kozhikade -

Telephone: 04595 264664

i ot E. Indir,
Managing Partner,

| Gen Enterprises,

| PO Dyvad,
Unnikielam

] Kozhiknde-673574

| 29
. Shvapuram
| Quilandy
| Moshikads -
! Unnikulam
Ward: Veerigamburam{ Ward Ne: 19

' Red
. Senall
Rs. 3, 420/
s, 5,040,000/~
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File No. DCKKD/1882/2022-D9 (Computer No. 229157)

GENERAL CONDITIONS

I

2.1, This comsent is granted subject o the power of the Board to revicw and

2.2,

i.3.

2.4.

ik,

2.7,

P

2.8,

.18,

Outainke} from e0ffcs by ALY K V. 08 DCKRDL.. B8 DCKKD DCHRID on DINOTR0ZT 1038 AN

make variation in all or any of the conditlions as per sectlom 21(6) of

this act.

The applicant shall comply with the Instrections that the Board
miy ifsué Firom time to Eime régarding préevention and control
of Bir, Water, land and Sound pollution

For continging to gperate beyend the valldity date application for the
roniwal has to be submitbed En the prescribed form between 3 and 4

months In advance of che date of expiry of this order.

sultahle species of trees and curtain plants shall be planted and
mafatained within amd alepg the periphery of the premlises, !-'Iu-r'ning a
green belt to Improve the environment.

If operations are done with backup power, the gererator shall have

adequate capacity to run all eisociated pallutlon control dewlces.

In case of process disturbance/feilure of pollution contral equipsents,
the respectivé units sholl be shut down and shall not be ractarted
until the control measures oare rectifled to achiewe the desired

efficiency.

In case-:-F dizchargefapprehended discharge of amy waterfair pollutint
ar hazardous/blomedical waste due to any accideant or other wnforeseen
gt of &vent, it shall be immedlately intimated to the Dbosrd and the
cansenteed authorisee shall u!n‘u:‘.-r.l a1l pozzible efforts to l:].'l'.i_g,at-!,u"

prevent/remedlate tha discharge.

Periodical monitoring reperts comprising of effluent and esission
analysis reports and duch ather information a2 may be £31led +for ghall
be submitted to Head/Reglomal /District OFflce as amd when callasc for.

Signboard showing the name of the establishment shall be displayed at

the entrance of the site.

Location of the guarry shall oe 25 shown In the drawing attached. Ns

.::hinge or alteration to the abowve shall be mode.
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3.1,

3.3

3.4,

3.5,

i.6.

3.7,

-

'A-Ftir excavation at the site is completed, the lani{

4 -
File Mo, DCKKD/1882/2022-D9 (Computer No.

ED‘IDITIDHS AS PER

Air (Prevention & Control of Pollutieon) Act

Hecord of type, quantity and purpose of Consumptiao
maiptained and abstract shall pe submitted to the
mttiinn monitoring repart.

i of fusl*shall be
Boerd along with

1
HEIT.FF sprifnklers shall be provided to Suppress mrjaﬂing of dust.

Hnuirniter'ta‘.!; and products shall be transported wit
or pfter wetting €0 provent spreading of dust.

The-suspended particulate matter [5PM) (dust} Level
the land owned with different agjalning areas exclu
picped 268 mlcrogram per cublc metra.

proper cover and /

at the boundary of
ing roads shall mot

3

Resplirable Suspended Perticulate Matter{RSPMY(<1Bp) level at boundary

of the Tand owned with different adjoining areas, @
nof exceed 1daug/m' | max. '

Scund level measured 1 m outside the bowndary of

! ;
leased by the consentee whichever is faribher shall

eliding rasds shall

tha land pened or
¢ 55 dBlA) Leg,max.

illiuperatic-ns likely to produce dust or nolse 5*1311 be carried out

uii:ﬂn':.u-FFicientI].r closed and insulated premises,

i
watkr harvesting with protective barriers [ any oth

|:|l.|r'|p|:|!.-t! ar may be reclaimad,

ay be used for raln

r suitable spproved

Tha consent isswed is subiect to the coadition
ﬂlrla_rances issued by the Mining and Geolegy Depart

saecifles in the
ment and Explosive

Defarimedt 25 ger the peovisions of the relevant skatutes.

. P——

1a
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L

4. OTHER CONDITIONS:

4,1, Raln water harvesting arrengements shall be provided in the premises,

. ( I M

DATE: 17,87.2098
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Fila No. DCKKD/1882/2022-D9 (Compuler No. 229157 MEX¥&¢ -

LRER AL &

SO
W

KERALA STATE POLLUTION CONTROL EOQARD

INTEGRATED CONSENT TO OPERATE

UNDER

Water [Prevention & Control of Pollution) Act, 1974

Air [Prevention & Control of Pollution) Act, 1981
&
Environment [Protection) Act, 1986

o

Consent No: PCB/KKD/DIVICO/RT-S0172008

Issue date:

Smit. E. Indira
Managing partner Geo Enterprizes
Ivvad PO
Unnikulam
Calicut-673374.

(For Geo Enterprises Quarmyving Lini
Fooyilottu para
Ivyvad P.Cr, Unnikulam
Kozhikade)

g8.88. 2011

Valid upto: B1.82.2812

i)
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Eila No. DCKKD/1882/2022-D9 {Computer No. 228157)
1

74303272022/FC DCKKD |
#

1

|

/

F

.l"‘r ! 2
/1. GENERAL

1 | vaLmrTy 81.02.0012 |
/ I Geo Enterprises Quarryjng Unit B
! 3 Mame snd address Koilottu para !
i | of establishment Iyyad P.O, Unnikulam
t { Korhikode
i |
| 3 | Communication Telephone: 04962646764
| Sri. E. Indira
Managing partner (jeo Enterprises
4 | Occupler details - Iyyad P.O
Unnikulam !
Calicut-673574 |
& 1 . ook Niirnber 2% Veerivamburam
6 | villags | Sivapuram :
T | Taluk = Koyilandi ,
. § | Districy Kozhikode
G Dy im Ward: 5
£ Wa ; Danikulam
10 Ea:tg-:l‘} Red
11 | Scale Small |
12 | Fec H.‘!?il.'t-l:d Bs. 3420/
13 | Capital Investment Rs. 5 lakh
1
14 | Priducty Activities 1 Quarrving in 6.5 Acers of lamd
|

Geormuried o 0on by SRUALL E¥_ D4 (oKED, ., DO DEMKE, DOREDF o DMRI0ES #1138 AM
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File No. DCKKD/1882/2022-D9 (Compuler No. 229157)

GENERAL CONDITIONS

Thiz consent 13 granted subject 10 the power of the Board to review and muke
variation in all or any of the conditions.

This consent shall be valid only 1f the unit i5 having a valid quarry permal

Mo change or alteretion of the unit is to be made without the prior permission of
the Board, Any change in the particulars furnished in the references or in the
identity of the occupier / authorised agent iz 1o be intimated 1o the Board
forthwith.

The applicant shall comply with the instractions that the Board may  issoe from
time to time regarding prevention and control of Air, Water, land and Sound
pollution.

For continuing to operate beyond the validity date application for the renewal has
10 be submitted in the preseribed form berween 3 and 4 months in advance of the
date of expiry of this order.

Suftable species of trees and curtain plants shall be planted and maintained within
and along the periphery of the premises, forming a green belt to improve the
environment.

In caze of discharge'apprehended discharge of any waterfair pollutant or hazardous
waste due to any accident or other unforeseen sct or event, it shall be immedintely
intimated to the Board and the consent/authorise shall make all possible efforts to
mitigate’ prevent/remediate the discharge.

Signboard showing the pame of the establishment shall be displuyved o the
entrance of the site,

Lacation of the quarry shal) be ps shown in the drawing attached. Mo change or
alteration to the above shall be made.

(Quarrying operations shall be started only after obtaining the D&O license under
the Kerala Panchavath Raj Aci for the concerned Lecal Self Govemnment
Institutians and submitting a copy of the same to the District Office of the board.

CONDITIONS AS PER
Air (Prevention & Control of Pollution) Act

Boundary of the quarry shall be fenced before operation of the quarrying activity.

Water sprinklers shall be provided o suppress spreading of dust,
g"‘;"u =7 bl ] o

Py
| W
» ”-uﬁ?ﬂ  Eodcsald Gad b

Genenaind from eCion by ANIALLK Y. D4 DCKKD... . 03 DCKKDL DCRKD on OW0RAEE 11:38 AM \‘ mw'ﬂ mlﬁ

Bfgeng, canlans
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|

|

. | , -

313, FRaw mal.éria]s and producis shall be wanspornied with proper pover and / or afler
wetting o prevent spreading of dust.

|
34. The particulate mafier at the boundary é-f‘the premises shall not exceed the
Mational Ambient Air Cuality Standard specificd for that arcp.
|

3.5, The sound level measured | m outside the boundary of the premises shall not
exceed the Ambient Air Cruality Standards in respect of Noige applicable to that
area.

36, After exgavation at the site is completed, the land may be hsed for rain water
harvesting with protectuve barmess / any other suitable approvdd purpose or may be

rftlaimuii

3.7. The consent issued is subject to the conditions specified in the clearances issuad
by the Mining and Geology Department and Explosive D ent as per the
provisions of the relevant statutes.

18 Cn expiring of the mining and geology permit, new permit shall be provided,
failing which this consent will become invalid automatically

ﬁ?‘; Bog~
o el 4
“Iz" 'ﬂ;:.b‘
[/ m 2
I:-!.J_ Kowtm E,‘I
Date: 08.08.20] N A
. A 1_
4 I . 3 |J
. Lp '}‘i_'m_r;ﬁ e
rl OFFICE SEAL SIGNATURE S2hpaptabfagineer
| 5 ISSUTNG AUTHORITY

Copy to: T.,_M_L‘Nht]’ Secretary, Head Office, Thiruvananthapuram
7. The Chief Exvirenmental Engineer, Reginnal Office. Kozhikode.
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Bl § FILE No: PCBEKDVDOS012008 f

i

“m

p )

FE R & L &

B
O T

L

KERALA STATE POLLUTION CONTROL BOARD

INTEGRATED CONSENT TO OPERATE (RENEWAL)
UNDER

The Water{Frevention & Control of Pollution) Act, 1974

The Air (Prevention & Control of Pollution) Act, 1981
&
The Environment (Protection) Act, 1986

TG

Smt, E Indira
Managing Pariner
Lot Enterpriscs Ouarryving Tnit
| Ivvad (PO, Unnikolam {¥ia)
Kovilandi, Knzhikode-6 73574
| =
[For Geo Enterprises Quarrying Unit
lyvad (PO, Unnikulam {Via)
Koviland!, Korhtkode-673574)

=

Consent No: PCB/KEKIVDOICO-R2/501/2012

| lssue date: 04.05.2012 Valid npto: DLOZ.2015
- L - ;IIL .
- L
._ qs
e

U@ I TN frud i ooy

v o
& 3T ﬂm"—"ﬂrl}ﬂ' r ,7( T'hi:ﬁ#
26 r...ﬂli L;ﬁ@?ﬂﬂﬂ [P
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File No. DCKKD!1882/2022-D8 {Computer No. 229]57)

?43931!'2[!15"' C DCKKD
- ]
faa= 1. GENERAL
/ I VALIDITY 01022005 J
| Geo Enterprises Quarrying Linit .
2 I:rﬂ i ﬂ::':ﬁg ' Lyvad (PO, Unnikulam (M) |
| _ Eovilandi, Korhikode-6T35 74 |
| i ) l
3 ; Comminication Phone No; (14962646764, {98461 64201
-.' : 1 Smt.  E Indira
l Managing Parther
4 : Gico Enterprises Qliarrving Unit
.‘ -
Dccupier details lyyad (PCY), Unniklilam (Via)
Eovilandl, Kozhikdde-673574
5 | Survey MNumber 24
6 | Village _ | Sivapuram
7 | Taluk Eovitondi '
B | Distriet] Eozhikede
, s ch:!m Linnikulam
& Wa Ward: 19
10 | Catepony Red
Il | Scale Srnall
12 | Capital Jovestment Rs. 7. 50,000/
I3 | Fee n:né.t:euj Rs. 3010/
| " i Quarryving in 6.5 acres of [of land in survey no
14 wm*-ﬁdiﬁﬁﬁ 2% of Unnikulam panchaypt in Sivapuram
village,
I
| ! S -
1"
|
ot 'am_:&lm a8 o
. e[ =8 1S motegm walaat t;rf“
a i
7 i ﬂ
b AL
aalga eIt b
il < (el A2
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GENERAL CONDITIONS

2.1.  This consent is renewed subject 1o the pokes of the Board 1o review and make
varatien in all or any of the conditions,

22 Nochange or alteration of the unit 15 10 be made without the prior permission of
the Board. Any change in the particulars fumished in the references or in the
identity of the occupier / agthorised agent i3 o be intimated to the Board
forthwith.

2.3, The applicant shall comply with the instructions that the Board may issue from
time 1o time regarding prevention and control of Air, Water, land and Sound
pollution.

24. Forcontinuing to operate bevond the validity date application for the renewal has
to be submitted m the preseribed form between 3 and 4 months in advance of the
date of expiry of this order,

2.5, Buitable species of trees and curtain plants shall be planted and maintained within
and along the penpbery of the premises, forming a green belt to infprove the
envirgmment.

2.6, Incassof discharge/apprehended discharpe of any water/air pollutant or hazardous
waste due 1o any accident or other unforeseen act or event, it shiall be immediately
intimated to the Board and the consent/authorise chall make all possible efforts to
mitigate’ prevent/remediate the discharge.

2.7. Signboard showing the name of the establishment shall be displayed at the
entrance of the site.

2.8. Location of the quarry shall be as shown in the drawing antached. No change or
alteratign to the above shall be made.

2.9, Quarrying operations shall be swarted only after obtaining the D&O license under
the Kerala Panchavath Kaj Act for the concerned Local Self Government
Institutions and submitting a copy of the same to the District Office of the board.

3. CONDITIONS AS PER
The Awr (Prevention & Control of Pollution) Act 1981

3.1  Boundary of the quarry shall be fenced befure operation of the quarrying setivity,
3.2, Water sprinklers shall be provided to suppress spreading of dust.

13, Raw niaterials and products shall be transported with proper cover and / or afler
welting 1o prevent spreading of dust,

.-r"f’:u"."l"u hhﬂ}ﬂ‘h “ﬂ.n‘w
ma;
ﬂf masilis
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K

'aL:i— shall not exceed the

LY 3 e

34. Thelparticulate matter at the boundary of the premn
Mational Ambient Adr Quality Standard specified for tht srea

|

35, Thesound level measured 1 m outside the boundary of the premises shall not
ﬂﬂl:}:l:l the Ambient Air Cuality Stendards in respect of|Noise applicable 1o that
II.TﬂII.[

3.6, ,-‘Lfr.e*‘ excavation at the site is completed, the land may be used for rain water
h&ntsnng with protective barriers / any other suitable apgroved purpose or may be
mclﬂlnmui

37 The ans:rrt issued 15 subject 1o the conditions specified! m the clearances issued

by lhe Mining and Geology Depurtment and Explosive Department as per the
provisions of the relevant statutes.

13 Chy expiry of the mining and geology permit, new pegmit shall be submitted,
tHItII‘F which this consent will become invalid automatigally.

«aﬁ‘“‘”""‘ o)
Date: D4,052012
X e
OFFICE SEAL SIGHATU &5 SEH.L OF
, ISSUTNG AIJ"I"I'-FﬁR‘.F["r"
Copvio: 1. ..H:mh-l:r Secretary, Head Office, Thiruvanenthapurdm
. ;Thr: Sentor Environmental Engineer, Regional Offige, Kozhikode.
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ANNEXURE: R6 (V) 42

Eile No. DCKKD/1882/2022-D9 (Computer No. 229157) LTSN

RERALA STATE POLLUTION (INTROL BOARD
GdhibE (Mo OefiDT&Hoern o mag  eeruodod

ety M Mo YR aaotiiaoa@os mR0  @panlmi

m o DISTRICT QFFICE, HOZHIKOODE
37 FLOOR, TAMORINS SQUARE, LIHK ROAD. KOZHIKGDE - ' (0
HE Telefax: 2300745 46, AT

wrerw keralapch.org

Ref. No. FCB/KKD/DO 5012008 Dage: OB.DII0IS

CONSENT YARIATION ORDER

(lssued wnder the Waler (Prevention & Cortrol of Pollutiond ¢t 1274 The
AirPrevention & Control of Polluiion) Act 1981, the Envirooment| Protection) Adt
1986

Ref: - |. Integrated Consent to Operate Renewa! ne. PCB /KKD/DOVICD-R3
301/2015 dated 03.02.2015
2. Applicant's letter received on 24.04 2015

The Integrated Consent to Operate issued vide reference {1} abuve to Sm. B ladira,
Managing Partner, Geo Enterprises Quarrying Unit.Iyyad Post,Ulnnikulam, Kozhikede
—- 673 574 for operating & unit named Geo Enterprises Quarrying Uinit, Iyyad Fost,
Unnikulam Via,Kosilandy, Kozhikode-673574 s modified to the following extent:

Item MNo 1.1
Yalidity 022016
g The corsent issued from the Board will be valid only for & period during the

period when all other statutory or necessary ¢clearance from the concerned authomnities : *
are velid. The consent issued from the Board is only with respect 10 the powers vestad

under the Water (preveantion & centrol of pollution) Act 1974; Air (Prevention & i
Control ¢t pollutron) Act 1981 and rules theve under. The operation of the unir shall

be commenced only after obtaining clearance from all concerned authorities.

All other conditions in the consent 10 operate referred above remain unchanged.

OHfice zeal Signature
MAME & DESIGNATION OF 1SSUING OFFICER

To

S, E Indica,

Milingiag Partrier, IS D DG i nbe j
(eo Enterprises Quarrying Unit, Mol 83 @alat e @(1/ 5
T g-
|

[vyad Post. Unnikulam,
Kozhikode — 673 574,

3 "..;,d' mﬂa’l& @maniaian 820170 @

Gasrwrali lom oOMcs by ANUALI K W, D9 DCERD ., D9 DOEKD, DORKD o DR 1S AN “l'wﬂ m mlﬂ
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ANNEXURE: R6(VI)

File No. DCKKD/1882/3022-D9 (Computer No. 22915Tf NN Exvee & o

— KERALA STATE POLLUTION CONTROL Bl

eHOE MoMIODND @almldoan mkerumns o canmd’

y DISTRICT OFFICE, HEOZHTEODE
TS FLODR, ZAMORIN'G SQUARE, LINK ROAD, KOZHIKODE =1, 1 B

Telefax: 2300745, 46,47 L
whenw keralapch.org

Rel, Mo, PCEB/RED/DOYS01 2008 Drate: 0% Lk g

CONSENT VARIATION ORDER

(Issued under the Waler (Prevennon & Control of Pollution) Ao, (974, Th

Air{Prevention & (ontrol of Pollution) Act 1981, the Environment{Protection) Ag
1956

Refr- 1. Integrated Consentto Operate Renewai no. PCB /KKD/DOMICO-R3/
501/2015 dated 03.02.2015 '
2.- Censent Variation Order Dated 08.05.2013
3. Applicant’s letter received on 09.09.2015
The Integrated Coasent 10 Operate issued vide reflerence (1) above to Smt, E indira.

Managing Pariner,GOeo Enterprisss Quarrying Unit Ivyad Post, Ulnnikulam, Kozhikode
=673 573 for ap?r;-'-.l"rng a unit aamed Geo Enterprises Quarrying Unit, Iyyad Pose,
Unnikulam Via Ko landy Korhikode-673574 is modified to the following extent:

L]

Item Nao 1.1
Validity , D1.02.201%
The consent fssued from the Board will be valid only fn; o period during the

period when all uthg:l_;l.rstatutﬂry‘ or pecessary clearance from the, concerned authorities
are valid, The consent issued from the Board is only with respect 1o the powe: s vestad
under the WEte; (prevenbion & controd of puﬁ]utiﬂn} Act 1974 Alr (Prevention &
Control of pollutica) A¢t 1981 and rules there under. The:operation of the umt shail

be commenced oniy. ﬁl'tc:,__::ii:ut.aining glearance from all mn:g:mr'.*.ﬂ authorities.

All ather conditiops T sent 10 operate referred ebove remain unchanged.
- I...-I'..::_-l; .-"-'_._l_‘-\"'\-\.::' '_I:._

'\'.‘ll "
' | i __LL ﬂ"l'
Otfice seal Signature h?_"‘f_d_
NAME & DESIGNATION OF ISSUINGYFFICER
Ta 2 i
] =
Smi, E Indira, MR Mieai.a b

i n ’
. Managing Piiner, D B0 T

Gee Enterpy.-es Quarrying Unat, ?r.ll J} ‘::..r";'
\, i

Iyyad Post, Unnikulam, . F}ﬂy} .-

L et ] PR P P L - |
....:.._.._,__,_d

32 B8 WP il e
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uu:mmn.:lhummlrrmmﬂ.'-'.wlxﬂm. , 05 DRRED, CHCMHEr o DT

A T ey, T A T L Lk i e

43



Td:i?.ﬁz.

Catnmore barn e Ty ARUALL R, DO DCEED .,

ANNEXURE:

R6 (VII)

W' - o’ E“WHI&EHI" VAL Ha Y A e &

P 022FC DCRED

- A

KERALA STATE POLLLUTION CONTROI BOARD

FILE MO -PFCH K KD D S0 J0HES
Date of ssee -1 V02208
INTEGEATED COMNSESNT TOOPERATE - RENEW AL

Caonsent Mot PCRK KD DOVICD-[ 45002018

Rl & L Yaur onlige applicatiaon no, 657 37H daoed B 2018
1 Copsent varbation order ref Mo, PCRKKINVDO SO0 2008 dated (R11.2005 valicl up to 00,02 2004,

Thie " Imtegrsted Conzent to Opernte’ ssued 08 pe reftrenoe ahove be M GEQ ENTERPRISES QUARRYITNG
ENTERPRISES QUARRYING UNIT IYY AL POST, UNNIKULAM VIAKOYILANDE The consent{s) variation
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Hon'ble Ag. Chief Justice, Mr. Justice Ashok Bhushan &
Hon'ble Mr. Justice A.M. Shaffique
All Kerala River Protection Council v. State of Kerala
W.P.(C) N0.31148 of 2014 & connected cases
Decided on 23rd March, 2015

Minor Mineral Concession Rules, 1967 (Kerala), Rules 4 & 29 — Mines and
Minerals (Development and Regulation) Act, 1957, Section 15 — Environmental
Impact Assessment Notification dated 14.9.2006 — Wher e quar rying/mining/lease
which wer e existing on the date of issuance of Notification dated 14.09.2006 or on
the date of issue of the order dated 18.5.2012 by the Gover nment of India, Ministry
of Environment and Forests with regard to area less than 5 hectares no
environmental clearance with regard to extraction of minor mineral is required.

Held: In case where quarrying/mining/lease which were existing on the date of
issuance of Notification dated 14.09.2006 or on the date of issue of the order dated
18.05.2012 by the Government of India, Ministry of Environment and Forests with
regard to area less than 5 hectares no environmental clearance with regard to
extraction of minor mineral is required. Notification dated 14.09.2006 contemplated
obtaining environmental clearance only with regard to new projects/new activities.
(ii) Government Order dated 10.01.2014 cannot be relied on by the parties in view
of the restraint order issued by the National Green Tribunal dated 27.09.2013 till
such time the restraint order continues. (iii) By amendment of Section 14 by Act 37
of 1986 making Section 4 applicable to minor minerals also the provision contained
in Section 4 shall be applicable to mining operations by a person holding mining
lease or any other kind of mineral concession. It cannot be accepted that mining
operation with effect from 10.02.1987 cannot be continued by a person holding any
other mineral concession apart from mining lease. (iv) Judgment of the Apex Court
in Deepak Kumar’s case ((2012 (1) KLT Suppl. 60 (SC) = (2012) 4 SCC 629)) did
not contemplate environmental clearance for an area less than 5 hectares with regard
to existing mining lease/mining permits on the date of judgment. Paragraph 29 of
the judgment clearly directed that leases of minor minerals including their renewal
for an area of less than five hectares be granted by the State/Union Territories
only after getting environmental clearance. (v) Environmental clearance as
contemplated by Notification dated 14.09.2006 required environmental clearance
for new projects/new activities. (vi) The Notification dated 14.09.2006 having
been applied vide order dated 18.05.2012 of the Government of India, Ministry of
Environment and Forests all mining operations for new project and new activities
for an area less than 5 hectares after 18.05.2012 required environmental clearance
carried through either a mining lease or mining permit. (vii) Interim order passed by the
Apex Court on 27.01.2012 was intended by the Supreme Court to operate till the Rules
have been framed by the States taking into consideration the guidelines and
recommendations of the Ministry of Environment and Forests. (viii) As per Rule 68 no
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mining/quarrying operations can be permitted without there being an approved mining
plan. But such rule is subject to exception as engrafted in Rule 66, i.e., for exigting lease
holders, time has been allowed to submit mining plan. (para. 82)

Environment (Protection) Act, 1986, Section 3(1) — Environment (Pr otection)
Rules 1986, Rules, 5(3) & (4) — Environmental Impact Assessment Notification
dated 14.9.2006 — Notification dated 14.09.2006 was not applicable with regard to
lease of minor minerals which were in existence on the date of issuance of the
Notification dated 14.09.2006.

Government of India, Ministry of Environment and Forests clarified that all such
mining projects which did not require environmental clearance under the E.I.A.
Notification, 1994 would continue to operate without obtaining environmental clearance
till the mining lease falls due for renewal. As noted above, in the 1994 Natification
mining of minor mineral was not included. Thus for mining activity regarding minor
mineral no environmental clearance was required under the 1994 Notification. Hence
by clarification existing minor leases were to continue till renewal of mining lease falls
due. Thus for existing leases, the Central Government clarified that environmental
clearance has to be obtained when renewal falls due. In view of the aforesaid discussion,
we accept the argument of the counsel appearing for the quarry owners that
Notification dated 14.09.2006 was not applicable with regard to lease of minor minerals
which were in existence on the date of issuance of the Notification dated 14.09.2006.

(para.50)

Environment (Protection) Act, 1986, Section 3(1) — Environment (Protection)
Rules, 1986, Rules 5(3) & (4) —Minor Mineral Concession Rules, 1967 (Kerala),
Rule 29 — Environmental Impact Assessment Notification dated 14.9.2006 —
Even for lease area less than 5 hectar es, after the judgment of the Apex Court in
Degpak Kumar’scase (2012 (1) KL T Suppl. 60 (SC) =(2012) 4 SCC 629) envir onmental
clearance is required for grant/renewal of mining lease.

After the judgment of the Apex Court dated 27.02.2012 in Deepak Kumar’s case
(2012 (1) KLT Suppl. 60 (SC) = (2012) 4 SCC 629) Government of India, Ministry
of Environment and Forests came up with office memorandum dated 18.05.2012. By
direction dated 18.5.2012, the Government of India included mining areas of less than
5 hectares under the environment regime as contemplated by Notification dated
14.9.2006. Government of India directed that mining projects with lease area upto
less than 50 hectares including projects of minor mineral with lease area less than
5 hectares would be treated as category B. The above direction of Government of
India is clearly referred to its power under Section 5 of the 1986 Act providing
for environmental clearance for lease area less than 5 hectares. Thus there remains
no doubt that even for lease area less than 5 hectares, after the judgment of the Apex
Court in Deepak Kumar’s case (supra) environmental clearance is required for
grant/renewal of mining lease. (paras.53 & 54)

Environment (Protection) Act, 1986, Section 3(1) — Environment (Pr otection)
Rules, 1986, Rules 5(3) & (4) — Environmental Impact Assessment Notification
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dated 14.9.2006 — There are no wor dsin the Notification which may indicate that
the Notification intend to stop all existing projects or activities.

Although the Notification used two words “construction of new projects or
activities” before the word ‘projects’, the word ‘new’ is added but whether the word
‘activities was also be read in the conjunction with new is the issue to be answered.
Clarification of the above issue is contained in paragraph 2 of the Natification which
contains heading “ Requirements of prior Environmental Clearance” . Paragraph 2 begins
with the words “the following projects or activities shall require prior environmental
clearance. The word ‘project’ or ‘activity’ is not suffixed with the word ‘new’.
However, projects have been detailed in paragraph 2(i) to (iii). Paragraph 2(i) refers
to ‘all new projects or activities' listed in the Schedule to this notification and paragraph
2(ii) relates to “ Expansion and modernization of existing projects or activities’. Thus
paragraph 2(i) relates to all projects or activities and paragraph 2(ii) relates to expansion
or modernization of existing projects or activities. Thus new projects or activities or
existing projects or activities have been differently dealt with whereas for existing
projects or activities environmental clearance is contemplated in the event of expansion
and modernization whereas for new projects or activities environmental clearance is
contemplated before carrying out mining operations. There are no words in the
Noatification which may indicate that the Notification intend to stop all existing projects
or activities. (para.47 & 48)

AIR 1955 SC 604 & AIR 1960 SC 610 Relied on

Minor Mineral Concession Rules, 2015 (K erala), Proviso to Rule 12 — After
the judgment of the Apex Court in Deepak Kumar’s case (2012 (1) KL T Suppl. 60
(SC) = (2012) 4 SCC 629) and the order dated 18.05.2012 all mining oper ations
required environmental clearance with regard to area less than 5 hectares for
obtaining per mit thereafter or renewal environmental clearance is required —
The concept of valid permit as on 9.1.2015 under the proviso to Rule 12 hasto be
read accordingly.

One submission which has been pressed by the counsel for the intervenors is
that proviso has been engrafted in Rule 12 to the effect that environmental clearance
required under rule 9 shall not be insisted, in the case of renewal of quarrying permits,
in respect of quarries which had a valid permit as on 9th day of January 2015.
Whether the permit was valid as on 09.01.2015 is the question which has to be
examined with regard to the facts of each case/each permit. We having held that after
the judgment of the Apex Court in Degpak Kumar’s case (2012 (1) KLT Suppl. 60 (SC) =
(2012) 4 SCC 629) and the order of the Government of India, Ministry of Environment
and Forests dated 18.05.2012 all mining operations required environmental clearance
with regard to area less than 5 hectares for obtaining permit thereafter or renewal
environmental clearance is required. We thus are of the view that the concept of valid
permit as on 09.01.2015 under the proviso to Rule 12 has to be read accordingly.
There being no challenge before us with regard to any of the 2015 Rules, it is not
necessary for us to say anything more. (para.71)
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Environment (Protection) Act, 1986, Section 3(1) — Environment (Pr otection)
Rules, 1986, Rules 5(3) & (4) — Environmental Impact Assessment Notification
dated 14.9.2006 — Deepak Kumar’scase (2012 (1) KL T Suppl. 60 (SC) =(2012) 4 SCC 629)
— The scope and meaning of the words “be granted” and “henceforth” used in
the order dated 27.2. 2012 in Deepak Kumar’s case.

Order of the Apex Court in Degpak Kumar’s case (2012 (1) KLT Suppl.60 (SC) =
(2012) 4 SCC 629) is in the nature of an interim order which is clear by the words
used “in the meanwhil€’. The order directed that leases of minor minerals including
their renewal for an area of less than five hectares be granted by the State/lUnion
Territories only after getting environmental clearance from MoEF. The order thus
used the words “be granted” which clearly meant that it referred to the leases to be
granted, after the Government of India’s order dated 18.05.2012. Paragraph 3 of the
order used the word “henceforth” which clearly meant that the order was to be
operated with regard to leases and renewals which were to be granted for an area less
than 5 hectares after the issue of the order. (para.56)

Minesand Miner als(Development and Regulation) Act, 1957, Section 15— Minor
Mineral Concession Rules, 1967 (Kerala), Rules 4 & 29 — Environmental

Impact Assessment Notification dated 14.9.2006 — Noatification dated 14.09.2006
clearly covered mining operation by mining lease/mining permit/quarry permit.

One of the submissions which has been raised before us is that both the
Notification dated 14.09.2006 and the judgment of the Apex Court in Deepak Kumar’s
case (2012 (1) KLT Suppl.60 (SC) = (2012) 4 SCC 629) used the word ‘lease’,
hence neither the Notification dated 14.09.2006 nor the judgment of the Apex Court
in Deepak Kumar’s case (supra) was applicable with regard to mining permits/quarry
permits which are granted under the 1967 Rules. As noted above, 1967 Rules have
been framed in exercise of the powers under Section 15 of the 1957 Act. Section 15
of the 1957 Act uses the words “quarry leases, mining leases or other mineral
concessions” which words were substituted by Act 56 of 1972 with effect from
12.09.1972. Section 15 is thus clear that the State Government is empowered to
make Rules for regulating grant of leases or other mineral concessions. Mining permit
is nothing but a mineral concession and included in the words “other mineral
concessions”. The State was thus fully empowered to grant mining leases of minor
minerals including mining permit. Mining operations has been defined in Section 3(d)
as any operations undertaken for the purpose of mining any mineral. Notification
dated 14.09.2006 uses the words “mining of minerals’. Heading 1 provides “mining,
extraction of natural resources....”. The Notification cannot be held confined only
to mining operation by a mining lease. Mining operation is a wider term which shall
include mining operation by any means, i.e.,, mining lease/quarrying lease/mining
permit etc. We thus are of the view that Notification dated 14.09.2006 clearly covered
mining operation by mining lease/mining permit/quarry permit. Government of India
by order dated 18.05.2012 having made, obtaining prior environmental clearance
mandatory for an area of less than 5 hectares the same shall apply to any kind of
mining activity including a mining permit. (para. 57)
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Environment (Protection) Act, 1986, Section 3(1) — Environment (Pr otection)
Rules 1986, Rules, 5(3) & (4) — Environmental Impact Assessment Notification
dated 14.9.2006 — Minor Mineral Concession Rules 1967 (Kerala), Rule 4 —
Notification dated 14.09.2006 never intended that mining concession by mining
permit should be kept out of regulatory measure.

To accept the submission of the learned counsel for the quarry owners that the
Notification dated 14.09.2006 is not attracted on the mining permit, permitting the
environment to be adversely affected damage by continuous exploitation of natural
resources under the mining permit which runs counter to the very object and purpose
of issuance of Notification dated 14.09.2006. The concept of strict regulatory regime
for minor mineral shall explode if one category of mineral concession, i.e., mining
permits are permitted to excavate to deplete natural resources without there being any
environmental regulatory measures. Notification dated 14.09.2006 never intended that
mining concession by mining permit should be kept out of regulatory measure. Neither
the said Natification can be interpreted in the above manner nor the same shall advance
the object of protection of environment which is the spirit of the enactment and
judgment of the Apex Court in Deepak Kumar’s case (supra). (para. 60)

Minor Mineral Concession Rules, 2015 (K erala) — Government Order dated
23.11.2012 and 11.12.2012 — Office memor andum dated 18.05.2012 — The scope
and effect of the Gover nment Or der sdated 23.11.2012 and 11.12.2012 — Explained.

As noted the 2015 Rules have already enforced in the State of Kerala, now all
mining permits, mining lease and quarry lease and other mineral concessions have
to be in accordance with the 2015 Rules. Thus all mining operations have to be
conducted in accordance with the 2015 Rules as well as the observations made by
us in this judgment. Exhibits P3 and P4, Government Orders dated 23.11.2012 and
11.12.2012 have been prayed to be quashed. We have already held that after the
judgment of the Apex Court in Deepak Kumar’s case (2012 (1) KLT Suppl.60 (SC) =
(2012) 4 SCC 629) and the order of the Government of India, Ministry of Environment
and Forest dated 18.05.2012, all grant of mining lease/mining permit for less than 5
hectares have to be in accordance with the environmental clearance as envisaged by
the Notification dated 14.09.2006. Thus both the aforesaid Government Orders have
to be read accordingly and further the 2015 Rules having framed and enforced by the
State, all actions regarding mining operations have to be done in accordance with the
2015 Rules. (para.74)

Mines and Minerals (Development and Regulation) Act, 1957, Sections 4, 14
& 15— The submission that after amendment to Section 14, no mining oper ations
can be allowed by a mining per mit and mining oper ation isto be done only except
under a mining lease has to be rejected.

It is submitted that permits are contemplated only for reconnaissance. Section 4(1)
contains an injunction that “no person shall undertake any reconnaissance, prospecting
or mining operations in any area’. Thus the predominant object of Section 4 is to
prohibit undertaking of any mining operation in any area except by a mining lease.
When Section 4 has been made applicable to the minor minerals, Section 15 of the
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1957 Act has also to be given due weight. Under Section 15, the State is empowered
to make rules in respect of minor minerals, i.e., quarry leases, mining leases or other
mineral concessions. Provisions of Sections 4, 14 and 15 have to be given harmonious
construction to advance the object of the 1957 Act. Section 4 cannot be read in a
manner that although there is prohibition in undertaking of mining operation by mining
lease there is no prohibition of mining by mining permit. Any such interpretation shall
be destructive of the very object of Section. We thus are of the view that the submission
that after amendment to Section 14, no mining operations can be allowed by a mining
permit and mining operation is to be done only except under a mining lease has to be
rejected. Restriction under the Section thus has to be read as a prohibition of all
mining operations whether under a mining lease or by any other kind of mineral
concession. (para. 63)

Minor Mineral Concession Rules, 2015 (Kerala) — The Rule, having coming
into from 07.02.2015, all subsequent acts by the State has to be conducted in
accordance with the statutory Rules.

From the 2015 Rules it is clear that now the State has specifically prescribed
requirement of environmental clearance for grant of mining permit as well as mining
lease/quarrying lease. Rule having coming into from 7.2.2015 all subsequent acts by
the State has to be conducted in accordance with the statutory Rules. Order of the
Apex Court in Deepak Kumar’s case (2012 (1) KLT Suppl. 60 (SC) = (2012) 4 SCC 629)
which was issued as an interim measure has served its main purpose since requirement
of obtaining environmental clearance has been engrafted in the 2015 Rules. (para.70)

Minor Mineral Concession Rules, 2015 (Kerala), Rules 66 & 68 — Rules 66
and 68 have to be read together and Rule 66 is a category exempted from the
mandatory requirement as provided in Rule 68.

Rule 68 thus clearly meant carrying out of the mining operations in accordance
with the mining plan. Rule 66 thus has to be read along with Rule 68 and Rule 66
engraft an exception to the general Rule 68 which required that every quarrying operation
be in accordance with the mining plan. If it is held that Rule 68 is to override any
other Rule of the 2015 Rules pertaining to mining plan, the same shall not be in
accordance with the intend and content of Rule 68. We thus are of the view of that
Rules 66 and 68 have to be read together and Rule 66 is a category exempted from
the mandatory requirement as provided in Rule 68. (para.72)

Environment (Protection) Act, 1986, Section 3(1) — Environment (Pr otection)
Rules, 1986, Rules 5(3) & (4) — Environmental Impact Assessment Notification
dated 14.9.2006 — Development and protection of environment both have to be
given due importance.

Development and protection of environment both have to be given due importance.
The theory of sustai nable devel opment has been propounded to strike a bal ance between
development and protection of environment. Protection of environment being
constitutional obligation, the State cannot sacrifice the same in the name of devel opment.

(para. 60)
AIR 2004 SC 4016 Relied on
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P.B. Sahasranaman, T.S. Harikumar, K. Jagadeesh,P. Chandr asekhar,

Bechu Kurian Thomas, Geor geVar ghese (Per umpallikuttiyil),

P.B.Krishnan, K .Varghese, H.Badaruddin &

AbrahamMathew (Vettoor) For Petitioners

AdvocateGeneral (K .P. Dandapani), S. Gover nment Pleader (C.S. Manilal),

Addl. AdvocateGenerals(P.C.lype& K.AJaled),
Assgant Solicitor General of India (N.Nagar esh),
Spl. Government Pleader (M .P. Madhavankutty),
StateAttorney (C.M.Nazar),

S S eekumar, P. Raveendran, K. Ramakumar & P.K. Suresh Kumar (Sr. Advocates),

Philip J.Vettickattu, B.Premnath (E), Jobi JoseK ondody,

Geor gePoonthottam, Thampan Thomas, P. Martin Jose,

P.Prijith, ThomasP. Kuruvilla, Babu Joseph K ur uvathazha,
SarithaThomas, P.Haridas, S.Skky, P.C.Shijin, Sreedhar Ravindran,
SM .Prasanth, C.Dinesh, AshaBabu, G.Renjith, Ammu Charles,
Jinnu Sara George, AyshaY ouseff, Mally Jacob, P.M.Zirgj,

T.H.Abdul Azeez, SRajeev, K.K.Dheerendrakrishnan, M.Ajay,

Enoch David Smon Jod, K.M .SathyanathaM enon, M .K abani Dinesh,
AshifaY ouseff, FashiyaY ouseff, SitharaShamsudeen,

T.A. Mohammed Sadique, Praveen K. Joy, N.Shamsul Huda, T.A.Joy,

Nixon Paul, A.M.Abdulla, O.M.Sgjayan, K.SDhanesh Kumar,
K.S.Sreenath, Reshma P.Joseph, K.Subi, P.M ohamed Sabah,

C.Paulose, P.Sanjay, A.Parvathi Menon, P.K.Abdu Raheem,

G.Bhagavat Singh, P.S. Nishil, A.R.Dileep, M anu Sebastian,

Jacaob P.Alex, Joseph P.Alex, M athew A. K uzhalanadan,

VineethaV. Kumar, T.K. RabiaBeegam, Jobi A.Thampi, P.T. Abhilash,
B.H.Mansoor, Binoy Vasudevan, P.G. Babitha, K. M chanakannan,
A.R.Pravitha, Dr.D.SThushara, Kavery S. Thampi, Paul K .Varghese,
A.A.Geetha, S.Shajahan (Adoor) , T.K.Biju (M anjinikar a), JayasreeM angj,
P.Jayaram, C.A.Chacko, C.M.Charisma, P.V.Kunhikrishnan, P.N.Santhosh,
K.P.GeethaMani, P.N.Appukuttan, Aswvathi Appukuttan, Surin Georgelpe,
M.V.Bipin, G.Hariharan, H.Praveen, V.A.Johnson (Varikkappallil),
P.RavindraNath, N.KrishnaPrasad, T.K. Ajithkumar (Valath),
B.Shameera, Bini Elizabeth, K.M. Firoz, M .Shajna, SKannan,
P.Viswanathan, Sunil N.Shenai, Bibin Kumar, M .R.Sredlatha,

B.V.Joy Sanker, Shaffie Thomas, Jancy Alex, Saneesh Kunjunjh,

Tharun Thankachen & Biji Mathew For Respondents

JUDGMENT
Ashok Bhushan, Ag, C.J.

This bunch of Writ Petitions raises important issues relating to mining/quarrying
in the State of Kerala. The issues have assumed more importance due to competing
clam between the development by over exploitation of natural resources and
protection of natural resources. Saving the environment and ecology is not only the
fundamental duty of every citizen but it is also the obligation of every State. Writ

53
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Petitions listed before us consist of Writ Petitions filed as Public Interest Litigations,
Police Protection Cases and Writ Petitions filed by and against quarry owners.
Learned Single Judges while hearing afew of these Writ Petitions have also made
reference to Division Bench for authoritative pronouncement on different
environmental issues.

2. All the Writ Petitions and one Writ Appeal can be divided into the following five
groups:

(1) Writ Petitionsfiled asPublicl nter est Litigationsr aisingissuesof unauthorised
functioning of quarriesin violation of the decision in Deepak Kumar and Others v.
State of Haryana & Ors. (2012 (1) KLT Suppl. 60 (SC) = (2012) 4 SCC 629) and in
violation of the Notifications issued by the Government of India, Ministry of
Environment and Forests under the Environment (Protection) Act, 1986.

(I Different Writ Petitions questioning the quarrying operations being
conducted by the respondents to the Writ Petitions in violation of the decision in
Deepak Kumar’s case (supra) and in violation of the Notifications issued by the
Government of India, Ministry of Environment and Forests.

(111 Writ Petitions filed by different quarry owner s/per mit owners who have
been granted mining/quarrying lease/permit challenging different actions of
individuals and State due to which they are unable to smoothly conduct the
guarrying/mining operations.

(IV) Writ Petitions which have been filed seeking police protection to conduct
guar rying/mining.

(V) Two miscellaneous Writ Petitions and one Writ Appeal.

3. Thefirst group of Writ Petitions consists of 3 Public Interest Litigations, being
W.P.(C) N0s.31148 of 2014, 20601 of 2014 and 4471 of 2015. Writ Petition
No0.31148 of 2014 (All Kerala River Protection Council, Aluva v. Sate of Kerala
and Others) is being treated as the leading Writ Petition among this group. It is
necessary to note the pleadings and reliefs in the leading Wit Petition for considering
and deciding the various issues raised in this bunch of Writ Petitions. Petitioners an
organisation registered with the main purpose of saving the environment of the State
including al natural resources. This Public Interest Litigation claims to have been
filed to protect the resources of the State from excessive mining operations being
carried out in violation of the statutory provisions. It is pleaded that the excessive
mining operations cause serious threat to the ecology. Reference to the judgment of
Apex Court in Deepak Kumar’s case (supra) has been made wherein the Apex
Court had laid down that for grant of mining lease of minor minerals, environmental
clearance is essential which is a pre-condition for grant or renewal of the mining
lease. It is stated that the Government of India, Ministry of Environment and Forests
has issued various directions under the Environment Protection Act, 1986 (hereinafter
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after referred to as “the 1986 Act”) making it mandatory to obtain environmental
clearance for all mining operations. Reference has been made to order dated
18.05.2012. It is pleaded that mining of minor mineralsis being carried out from lands
and 44 rivers in the State. Referring to Section 4 of the Mines and Mineral
(Development and Regulation) Act, 1957 (hereinafter referred to as “the 1957 Act)
it is pleaded that no mining operation can be carried out except in accordance with
the mining lease under Section 4 of the 1957 Act. It is pleaded that issuance of mining
permit for mining operationsis not permissible under law. Amendment madein Section 14
by Amendment Act 1986 has been referred to. It is stated that permits issued by
respondents 1 and 2 for mining operation after 20.12.1999 are contrary to Section 4
of the 1957 Act. It is pleaded that the directions issued by the Apex Court in Deepak
Kumar’s case (supra) are being subverted by issuing mining permits by the State
Government. Reference has been made to Government Order dated 23.11.2012
issued by the State which ordered that short term permits can be granted for the
existing quarries for extraction of minor minerals from private holdings for a period
not exceeding one year, if the applicant concerned had complied with all other
conditions for issuance of the permit as well the conditions regarding environmental
clearance stipulated in the order of the Supreme Court. Government order dated
23.11.2012 was modified by a subsequent Government order dated 11.12.2012 by
which it was clarified that short term permits can be granted in respect of minor
minerals in private holdings which are not on leases on Government lands subject to
satisfaction of the various requirements specified under the Kerala Minor Mineral
Concession Rules, 1967 (hereinafter referred to as “the 1967 Rules’). Amendment
made to Rule 8 of the 1967 Rules by Notification dated 01.07.2014 has aso been
referred to which provided that quarrying permit can be obtained for extraction of
ordinary earth used for filling or leveling purposes in construction of embankments,
roads, railways or buildings. Petitioner pleaded that if mining operations are carried
out without conducting environment impact assessment, it will cause serious threat
to the ecology of this God’ s own country. It is pleaded that present mining activities
are being done causing severe damage to the ecology of the area. With the aforesaid
pleadings, petitioner prayed for the following reliefs:

(i) To issue a writ, direction or order in the nature of mandamus commanding

respondents 1 and 2 to seethat all quarrying operationsinthe K eralaState shall be permitted
by lease by scrupuloudly following Exhibit P1 order in its letter and spirit.

(ii) To issue a writ, direction or order in the nature of prohibition or such other
appropriate writ, direction or order restraining respondents 1 and 2 and its subordinate
officersfromissuing permits and licencesinvoking the provisionsof KeralaMinor Mineral
Concession Rules, 1967 for the purpose of mining operations of minor minerals in the
State.
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(iii) Toissue awrit of certiorari calling for the records leading to Exhibits P3, P4 and
P5 amendments and quash the same.

(iv) Such other reliefs which this Hon’ble Court deems fit and necessary in the
circumstances of the case and the costs of this case so as to protect the excessive mining
activities being carried out in the State of Kerala without conducting the environment
impact assessment as contemplated in Exhibit P1 order.”

4. Inthe Writ Petition, Registered Metd Crusher Unit Owners Association and
various individuals who have been granted mining permit/lease have been impleaded
as additiona respondents. Counter affidavits have been filed by additiona respondents
taking the stand that grant of mining permit is fully permissible in accordance with
the 1957 Act and no environmenta clearance is necessary for grant of mining permit.

5. Learned Senior Government Pleader has filed an adoption memo to adopt
the counter affidavit filed by the State in W.P.(C) N0.6338 of 2014 which has been
taken on record. The State in its counter affidavit has stated that as per the directions
of the Apex Court in Deepak Kumar’s case (supra), the Government has framed
Rules, namely, the KeralaMinor Mineral Concession Rules, 2015. It is averred in
the counter affidavit that recommendations made by the Apex Court in Degpak
Kumar’s case (supra) had been incorporated in the Rules. It is stated that in view
of the subsequent developments, i.e,, framing of the 2015 Rules there is no necessity
to consider the questions which have been referred by the learned Single Judge by
his order dated 12.03.2014.

6. Another Public Interest Litigation is W.P.(C) N0.20601 of 2014 (V.K. Murali
and Another v. Kizakkancherry Grama Panchayat & Ors.) which petition has
been filed by two residents of the aforesaid Panchayat. Grievance has been regarding
unauthorised functioning of granite quarrying units conducted by respondents 7 and 8
ignoring the various environmenta enactments and provisions of the 1957 Act and
1967 Rules. Petitioners claim to have submitted a complaint to the Deputy Director
of Panchayats, Palakkad dated 26.2.2014. It is pleaded that a decision was taken
by the Grama Panchayat on 29.4.2014 not to renew the licence of the 7th respondent.
However, subsequently, the Panchayat has renewed the licence of the 7th respondent
against which the 1st petitioner has filed a statutory appeal under the Panchayat
R4 Act vide Memorandum of Apped dated 28.07.2014. Petitioners have prayed in
the Writ Petition to quash Ext.P2 decision taken by the Panchayat to renew the licence
for quarrying unit and further to command the 1st respondent Panchayat to stop
functioning of the quarrying units of respondents 7 and 8.

7. Thethird Public Interest Litigation is W.P.(C) N0.4471 of 2015 (Andrews
K.J. v. Sate of Kerala & Ors.). Petitioner in this Writ Petition has referred to the
2015 Rules gazetted on 07.02.2015. Referring to the directions issued by the Apex
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Court in Deepak Kumar’s case (supra) it is pleaded that environmental clearance
can be obtained only on production of mining plan. Reference has been made to
Office Memorandum dated 24.12.2013 issued by the Government of India, Ministry
of Environment and Forests wherein it is made mandatory to obtain environmental
clearance for all quarrying lease, irrespective of the extent of the lease area. Reply
received under the Right to Information Act has been filed (Ext.P2) by which it was
informed by the Deputy Director of Mining and Geology that no mining plan has
been approved from the office. It has been further pleaded that by reply dated
03.02.2015 it was informed by the Department of Environment and Climate Change,
Thiruvananthapuram that environmental clearance has been issued to 64 quarries
upto 03.11.2014 by the State Level Environment Impact Assessment Authority.
Reference to the proceeding dated 22.02.2013 has also been made which isfiled as
Exhibit P4. It is pleaded that the decision taken by the SEIAA to issue environmental
clearanceis vitiated since the gpplications do not follow the pre-requisite, i.e., mining
plan. Decision taken to grant environmental clearance for mining operations have
no legal sanctity which is liable to be interfered with. It has been pleaded that in
2015 Rules persons who are having the mining permit are required to take
environmental clearance only after expiry of the lease period which is an attempt to
overreach the specific direction contained in the judgment of the Apex Court in
Deepak Kumar’s case (supra) and Ext.P1, Office Memorandum dated 24.12.2013.
The 2015 Rulesfurther provided that persons who are having the mining permit should
submit mining plan within aperiod of one year till 01.04.2016 which is an ingenious
method resorted to facilitate the lease holders to continue their operation without
possessing a valid environmental clearance. Rule 66 of the 2015 Rules is atacked
alleging it to be colourable exercise of power. It is contended that Rules have not
been issued in this regard in accordance with the directions issued by the Apex Court
in Deepak Kumar’ s case (supra). In the Writ Petition although there was challenge
to Rule 33 read with Rules 66, 10(f) and 40(i) of the 2015 Ruleslearned counsel for
the petitioners, Shri P.B.Krishnan submitted that he confines his prayersin the Writ
Petition only to the effect that Rule 68 be interpreted to mean that for carrying out
all mining operations, amining plan is mandatory and Rule 68 be read to the effect
that no lesseeis to carry out mining operations without approved plan. It is submitted
that he confines his prayer in the Writ Petition to interpretation of Rule 68 in the
above manner.

8. Group-1l Writ Petitions consists of W.P.(C) N0.6338 of 2014, W.P.(C)
No0.6361 of 2014, W.P.(C) N0.33413 of 2014, W.P.(C) N0.4434 of 2014 and W.P.(C)
N0.34989 of 2014. All the Writ Petitions of this group have been filed by petitioners
who pray for stopping quarry/mining operations by the respondents. Petitioners who
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areresidents of different locaities have raised objection regarding running of quarries
which according to the petitioners are in violation of the directions of the Apex Court
in Deepak Kumar’s case (supra) and the directions issued by the Central
Government. It was pleaded that no mining/quarrying operations can be continued
without there being any environmental clearance. Learned Single Judge while hearing
Writ Petition N0s.4783, 6338 and 6361 of 2014 made a reference by order dated
12.03.2014 for hearing the said Writ Petitions by a Division Bench. It is sufficient to
note the facts and pleadings in W.P(C) N0.6338 of 2014 to understand the nature
of pleadings and prayers made in al the Writ Petitions of this group.

9. W.P.(C) N0.6338 of 2014 (A.Abdul Kabeer and Another v. State of Kerala
and Others) has been filed by the petitioners who claim to be the local residents of
Arkannur desom who fed aggrieved by theillegal and unauthorised quarrying activities
of building granite stones by respondents 9 and 10. It is pleaded that respondents 9
and 10 have encroached upon Government land and they are conducting illegal
quarrying activities in Government as well as private lands. Petitioners claim to have
submitted representation on 03.10.2013 to the Land Revenue Commissioner as well
as to the Government. Member of Elamad Grama Panchayat of Ward No.XlI
preferred a complaint to the Director of Environment and Climate Change,
Thiruvananthapuram requesting that no environment clearance should be given to
respondents 9 and 10 for conducting quarrying operations. Resolution dated 29.03.2012
has aso been claimed to have passed by the Grama Panchayat requesting the
Government to stop quarrying activities of respondents 9 and 10. It is submitted
that respondents 9 and 10 are causing grave environmental problems and causing
injury, both physical as well as to the properties of the residents of the locality
and petitioners. Reference to Crime N0.1958 of 2013 against respondents 9 and
10 has aso been made which was registered for illegal mining activities in the
Government land. Order dated 28.09.2012 of the Revenue Divisional Officer,
Kollam has also been referred to wherein the R.D.O. has held that respondents 9
and 10 had conducted illegal quarrying encroaching Government lands. It is pleaded
that as per Section 4 of the 1957 Act, quarrying is permissible only on the strength
of quarry/mining lease whereas respondents 9 and 10 have been allowed to conduct
quarrying of granite stones without a quarrying or mining lease. Reference to
National Minera Policy, 2008 has also been made. Petitioners prayed for the following
reliefs in the Writ Petition:

(i) Issue a Writ of mandamus or any other writ order or direction directing
respondents 2to 5, 7 and 8 to stop theillegal quarrying activities of respondents 9 and 10
in government landsin Sy. Nos. 127/6. 127/7, 120, 272/3, 272/4, 263/1, 118, 127/8 and
119in Block No.27 of Elamad Village, Kollam District and private lands in 127/5-2,
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127/5-3, 126/2-2, 126/1-1, 126/3-3, 129/4, 265/1-3 109/3, 117/5-1, 117/5-2, 117/2,
261/1, 264/1, 264/2-1, 264/2-2, 264/5, 264/5-2, 264/6, 264/7, 265/1, 265/1-2, 119,
19/1 and 262/1 in Block 27 of Elamad Village, Kollam District forthwith and take action
against 9th and 10th respondents for their illegal quarrying operations.

(ii) Issue a writ of mandamus or any other writ order or direction directing
respondents 1 to 5 and 7 and 8 not to allow respondents 9 and 10 to conduct quarrying
operations in government lands in Sy. Nos. 127/6. 127/7, 120, 272/3, 272/4, 263/1, 118,
127/8 and119in Block No.27 of Elamad Village, KollamDistrict and privatelandsin 127/
5-2, 127/5-3, 126/2-2, 126/1-1, 126/3-3, 129/4, 265/1-3 109/3, 117/5-1, 117/5-2, 117/
2,261/1, 264/1, 264/2-1, 264/2-2, 264/5, 264/5-2, 264/6, 264/7, 265/1, 265/1-2, 119, 19/
1and 262/1in Block 27 of Elamad Village, Kollam District except under valid quarrying
leaseand permitissued after approval of Mining Planand Environmental M anagement Plan
and after obtaining clearance from Ministry of Environment and Forests, as directed by
the Honourable Supreme Court.

(iii) Direct respondents 9 and 10 to stop illegal quarrying operations in Government
land in Sy. Nos. 127/6. 127/7, 120, 272/3, 272/4, 263/1, 118, 127/8 and 119 in Block
No.27 of Elamad Village, Kollam District and private landsin 127/5-2, 127/5-3, 126/2-2,
126/1-1, 126/3-3, 129/4, 265/1-3 109/3, 117/5-1, 117/5-2, 117/2, 261/1, 264/1, 264/2-1,
264/2-2, 264/5, 264/5-2, 264/6, 264/7, 265/1, 265/1-2, 119, 19/1 and 262/1 in Block 27
of Elamad Village, Kollam District forthwith.”

10. In the counter affidavit filed by respondents 9 and 10 they claimed that they
have been issued mining permit on 15.05.2014 under consolidated royalty payment
system for extraction of building granite stones for a period of one year from the
date of issue. Panchayat licence has also been claimed. It is averred that all five
quarries covered by Exts.R9(d) to R9(h) are situate separate and distinct. It has
been further averred that respondents 9 and 10 have already submitted application
for required clearance from Ministry of Environment and Forests as well as State
Environmental Impact Assessment Authority and they expect to receive
environmental clearance within a short time.

11. Counter affidavit has also been filed by Grama Panchayat whereit has been
averred that quarrying operation is being conducted by respondents 9 and 10 in
accordance with the licence issued by the Panchayat. Copy of the Government Order
dated 21.02.2014 has also been brought on record where certain directions were
issued by the State Government regarding rock quarrying, river mining and quarrying
of ordinary earth. Reply was filed by the petitioners.

12. Counter affidavit has been filed by the 5th respondent, Senior Geologist,
Department of Mining and Geology. In paragraph 3 of the counter affidavit details
of the quarrying permits issued to respondents 8 and 9 have been mentioned. Validity
period of the said permit has been mentioned as 01.05.2015 (for one permit) and
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12.05.2015 (for other permits). Reference to Government Order dated 21.02.2014
has also been mentioned. An adoption memo has been filed by the learned Senior
Government Pleader to adopt the counter affidavit filed by the State in W.P.(C)
N0.6338 of 2014. In the counter affidavit filed in W.P(C) N0.6338 the State has
averred that it has framed the 2015 Rules in which directions issued by the Apex
Court in Deegpak Kumar’ s case (supra) have been complied with. Learned Single
Judge while hearing the Writ Petition noted the contentions raised by the learned
counsel for the parties and has noted the various directions issued by the Apex Court
in Deepak Kumar’ s case (supra) as well as Government orders dated 10.01.2014
and 22.02.2014. Thelearned Single Judge after noticing the contentions of the parties
by order dated 12.03.2014 referred the matter to Division Bench. The issue on which
the learned Single Judge sought authoritative pronouncement has been stated in
paragraph 13 of the reference order. It is useful to quote paragraph 13 of the
reference order:

“13. In such circumstances, | am of the opinion that an authoritative pronouncement
onthequestionwhether eveninthecaseof existing quarrying/mining permitsenvironmental
clearance from the competent authority, namely the Ministry of Environment and Forests,
in respect of lands having an extent of more than 5 hectares and from the State
Environmental Impact Assessment Authority in the case of lands having an area of less
than 5 hectares should be obtained before exploiting the quarrying permit is called for.
Incidentally the question whether the Government order dated 10.1.2014 can berelied on
by the petitioner in view of the interim order passed by the National Green Tribunal also
arises for consideration. The impact of the amendment to Section 14 of the Mines and
Minerals (Development and Regulation) Act, 1957 by Act 37 of 1986 with effect from
10.2.1987 also arises for consideration. By virtue of the said amendment, section 14 of
theAct appliesto quarrying leasesand mining | eases and other mineral concessionsgranted
in respect of minor minerals. Therefore, for that reason also | am of the opinion that an
authoritative pronouncement on the issue is called for.”

13. Other Writ Petitions in this group also raised grievance against illegal
quarrying by private respondents and prayed for stopping the quarrying operations
which are being conducted without obtaining environmental clearance from SEIAA.

14. Third group of Writ Petitions are the Writ Petitions filed by quarry/lease/mining
permit owners praying for various reliefs. This group consists of W.P.(C). N0s.7632,
12706, 7109, 15442, 4783 and 10738 of 2014. In W.P.(C).N0.4783 of 2014, reference
order dated 12.03.2014 of the learned Single Judge as noted above has also been
passed, referring the matter to be heard by a Division Bench. Following the reference
order dated 12.03.2014, various subsequent reference orders have been passed in
other Writ Petitions of this group also. It is sufficient to refer to the pleadings in
W.P.(C).N0.12706 of 2014, in which reference order dated 26.05.2014 has been
passed for comprehending various issues raised in the Writ Petitions of this group.
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15. W.P.(C).N0.12706 of 2014 has been filed by the petitioners, who claim to
be in possession of 30 cents of dry land in Sy.N0.50/11. The petitioners submitted
an application to issue no objection certificate for removing ordinary earth and the
District Collector issued no objection certificate dated 28.11.2012. By Exhibit P3,
permit dated 07.12.2013 has been issued by the Geologist alowing removal of
ordinary earth from the property of the first petitioner. The Village Officer had issued
astop memo, Exhibit P5 dated 27.02.2014, which was challenged by the petitioner
in W.P.(C).N0.6290 of 2014, wherein this Court stayed the stop memo. The
petitioner’s case is that no orders have been issued for issuing new permit or
revalidating the time limit in the permit. The petitioner has referred to Exhibit P9
Government order dated 21.02.2014, by which the State Government issued various
directions with regard to rock quarrying, river sand mining and mining/excavation of
brick earth and ordinary earth. The petitioner aso referred to the Government order
dated 23.11.2012, Exhibit P12, by which the State Government directed that short
term permits can be granted for extraction of minor minerals from private holdings,
for a period not exceeding one year, if the applicant concerned had complied with
al the other conditions for issuing of such permit as well as the conditions regarding
environmental clearance stipulated in the Supreme Court order. On 11.12.2012,
another order was issued by the State of Kerala, wherein it was clarified that short
term temporary permits can be granted for those persons, who are digibleif al other
lega requirements for doing mining operations are complied with. Reference to order
dated 10.01.2014 of the State Government has also been made, wherein the State
Government observed that after considering the situation of acute shortage of raw
materials in the construction field of the State due to standstill of operationsin the
sector, operation of the short term permits is extended for a period of one year without
insisting on the environmental clearance. The petitioner has prayed for quashing
Exhibit P9 Government order dated 21.02.2014. The petitioner has also prayed for
a declaration that the petitioner has right to get the ‘P’ form revalidated or a new
‘P form in pursuance of the Government orders dated 10.01.2014 and 11.12.2012.

16. W.P.(C).N0.7632 of 2014 has been filed by the petitioner, who was granted
mining lease dated 10.03.2010 for a period of 12 years for mining building stones.
Various Departments of the State raised objection regarding grant of lease and hence
pointed out that no objection from various Departments has not been obtained. It
was further pointed out that the Forest Department raised objection that the distance
between Shenthurni Wild Life Protection Centre and the proposed area to mine
building stones by the petitioner is only 2.5 kilometers. The Forest Department prayed
for cancellation of lease of the petitioner and the State Government by Exhibit P6
order dated 10.06.2013 cancdlled the lease. The State Government while cancelling
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the lease also relied on the judgment of the Apex Court in Degpak Kumar’s case
(suprd). The State Government held that mining projects with less area than five
hectares would be treated as category ‘B’ project as defined in the environmental
impact assessment notification dated 14.09.2006 and is to be considered by respective
State Level Environmental Impact Assessment Authority. It held that alowing mining
operation without the environmental clearance from the State Level Environmental
Impact Assessment Authority is violation of the order of the Supreme Court. On
the said ground, the lease was cancelled. W.P.(C). N0.16940 of 2013 was filed by
the petitioner in which the High Court vide judgment dated 25.07.2013 set aside the
order of the State Government, Exhibit P6, on the ground that it was passed in violation
of the principles of natural justice and the State Government was directed to pass a
fresh order. The State Government again by Exhibit P9 order dated 19.02.2014 held
that quarrying lease will stand cancelled. It is useful to note the following observation
of the State Government while cancelling the lease:

“In view of these facts, Forest Department reported that they are not in favour of
allowing quarryingactivitiesinthat areaasthe sameisdetrimental totheforest andwildlife.

Government have also considered the fact that the averred land in thiscaseisin Aryankavu
Village, which is one of the 123 Villages notified as EFA in the Kasthurirangan Report.

Government have examined the matter in detail on the basis of the aforesaid factsand
are pleasedto order that thequarrying leasein theareawill stand cancelled and no quarrying
operationswill be permitted in the area. The order of the Hon' ble High Court read as 10th
paper above is complied with, accordingly.”

The petitioner has filed the Writ Petition praying for quashing the order, Exhibit PO.
The Special Government Pleader has filed adoption memo to adopt the counter
affidavit filed in W.P.(C).N0.6338 of 2014.

17. W.P.(C).N0.4783 of 2014 has been filed by the petitioner seeking a
mandamus to third respondent to issue quarrying permit to remove the ordinary sl
from his property. The petitioner claims that no objection certificate dated 06.05.2013
has been issued by the District Collector and the Geologist has also given consent,
but quarrying permit has not been issued. Reference order dated 12.03.2014 was
made by the learned Single Judge in the Writ Petition.

18. W.P.(C).N0.12706 of 2014 has been filed by the petitioners for quashing
Exhibit P9 Government order dated 21.02.2014 and seeking a declaration that the
petitioners have right to get ‘P’ form revalidated issued on 07.12.2013. The
petitioners’ case is that the Geologist granted permission to remove ordinary earth
by order dated 07.12.2013. The petitioners' further caseis that the Government order
dated 21.02.2014 is not applicable. It is pleaded that environmental clearance is
necessary only for mining lease and not for short term permit. In the above Writ
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Petition reference order dated 26.05.2014 has also been made by the learned Single
Judge for hearing the matter by a Division Bench.

19. W.P(C).No.7109 of 2014 has been filed by the petitioner seeking a mandamus
directing the respondents not to interfere in the business of the petitioner in mining
sand with the help of mechanised devices.

20. W.P.(C) No0.15442 of 2014 has been filed for quashing Exhibit P12 order
of the District Collector by which order the District Collector informed the petitioner
that obtaining environmental clearance is obligatory. The petitioner was granted
quarrying permit dated 07.05.2014 to remove granite building stone. Stop memo was
issued to the petitioner, against which the petitioner filed a Writ Petition and this
Court directed the District Collector to consider the petitioner’s application after
obtaining environmental clearance from SEIAA. A counter affidavit has been filed
by the District Collector stating that quarrying shall affect the wild life and human
population.

21. W.P.(C).N0.10738 of 2014 has been filed to quash the time limit in Exhibits
P2 and P3 and to quash Exhibit P8 refusing extension of time. The petitioner was
granted mining permit on 28.03.2014 for aperiod upto 10.04.2014 to extract ordinary
earth. The petitioner submitted representation to extend the period mentioned in
Exhibits P2 and P3. The District Collector passed order on 04.04.2014 that quarrying
permit cannot be granted, since environmental clearance is required. A counter
affidavit has been filed by the Geologist, wherein it has been stated that as per
Government Order dated 21.02.2014 environmental clearance is obligatory for
granting quarrying permit.

22. Thefourth group of Writ Petitions consist of Writ Petitions, which have been
filed by the quarry owners/mining permit holders/mining lease holders seeking police
protection. In all the Writ Petitions, the petitioners have claimed that they are carrying
on quarrying operations under the mining permit/mining lease granted by the State
and the private respondents are causing hindrance and obstruction in running their
guarry. Consequently, police protection be allowed to them to carry on their mining
operation. For deciding this group of Writ Petitions, it shdl be sufficient to note the
factsin W.P(C).N0.26453 of 2014.

23. The petitioner in W.P(C).N0.26453 of 2014 claims to have been granted
quarry permit on 30.10.2013 in 6 acres and 20 cents of land. The petitioner was
granted quarrying permit to extract laterite building stone. The petitioner’s case is
that when the petitioner started quarrying activities, respondents 4 to 10 began to
creste obstruction. They stopped the lorries carrying the mining stones and demanded
payment of ~ 500/- per lorry. The petitioner also filed a suit, O.S.N0.843 of 2011, in
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which permanent prohibitory injunction was granted. The Specid Government Pleeder
has filed adoption memo to adopt the counter affidavit filed in W.P(C).N0.6338
of 2014. In the Writ Petition the learned Single Judge has made a reference dated
12.03.2014 as noted above.

24. Group-V Wit Petitions consist of three miscellaneous matters, being W.P.(C)
N0s.4662 of 2014, 2636 of 2015 and W.A. N0.1566 of 2014. In W.P.(C) N0.4662
of 2014 the petitioners have prayed for writ of certiorari quashing Exhibit P8 order
dated 26.06.2013 of the District Collector rgjecting the application of the petitioner
for no objection certificate to manufacture bricks. The petitioner claims to be owner
of 1.52 cents of garden land and carrying on business of manufacture of bricks.
The TahsIdar directed stoppage of the unit. The petitioner made an application for
no objection certificate, which was rejected. The District Collector filed a counter
affidavit. The Special Government Pleader has filed adoption memo to adopt the
counter affidavit filed in W.P.(C).N0.6338 of 2014.

25. W.P.(C).N0.2636 of 2014 has been filed by the petitioners seeking
mandamus directing the second respondent to consider and dispose of Exhibits P7,
P8 and P9, i.e., objections/suggestions about the draft notification of Kerala Minor
Minera Concession Rules after giving an opportunity to the petitioners. The petitioner
has prayed for awrit of prohibition prohibiting the respondents from publishing the
final notification in pursuance of the draft Rule, Exhibit P5 before considering the
objection.

26. W.A.N0.1566 of 2014 has been filed by the appellant against the judgment
dated 23.01.2014 passed in W.P(C).N0.11478 of 2013. The Writ Petition was filed
by the petitioner challenging the decision of the Panchayat dated 07.03.2014, Exhibit
P18 rejecting the petitioner’ s application for issuance of licence to conduct the quarry.
The learned Single Judge dismissed the Writ Petition. The Panchayat had filed a
counter affidavit in the Writ Petition, where it referred to the decision dated 7.3.2013
of the Panchayat that granting quarry licence shall be disturbance to the public and
shall cause danger to the residents and people.

27. In some of the Writ Petitions application for impleadment has been filed by
various quarrying/lease/mining permit holders as well as associations. Some of the
applicants were allowed to be impleaded, whereas others have been permitted to
intervene in the matter. We have aso heard the learned counsel appearing for the
additional respondents in different Writ Petitions as well as the intervenors.

28. We have heard Sri.P.B.Sahashranaman, Sri.P.Chandrasekhar, Sri.Bechu

Kurian Thomas, Sri.George Varghese Perumpallikuttiyil, Sri.P.B.Krishnan, Sri.Paul
K.Varghese, Sri.H.Badaruddin and Sri.Abraham Mathew V ettoor learned counsel
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appearing for the petitioners in different Writ Petitions. We have also heard Sri.George
Poonthottom, Shri P.K.Suresh Kumar, Senior Counsd Sri.Babu Joseph Kuruvethazha,
Sri.Joby Jose Kondody, Sri.Jacob P.Alex and Sri.Mathew Kuzhalanadan and
Sri.P.Viswanathan, learned counsel appearing for the respondents and also learned
counsd for the intervenors.

29. Shri P.B.Sahashranaman, learned counsel appearing for the petitioner in the
leading Writ Petition (public interest litigation), W.P.(C).N0.31148 of 2014, contended
that existing mining operations being conducted in the State of K erala have caused
aserious threat to the ecology and environment in the State. He submitted that the
Apex Court, finding that excessive minings are done by showing small extent of land,
which cause severe damage to the environment, has issued several directions in
Deepak Kumar’s case (supra). The Apex Court directed in the said judgment that
no mining lease or renewal be granted without obtaining environmental clearance. It
is submitted that in view of the amendments made in Section 14 of 1957 Act by
1986 Amendment, mining operations can be carried out only by mining lease. Section 4
of the 1957 Act contemplates mining by lease only and permits are contemplated
for reconnaissance operations. The 1967 Rules contain provisions for issuance of
permit for mining, which practice is now continued even after amendment of the
1957 Act. All permits issued under the 1957 Act are contrary to Section 4 of the
1957 Act. Theissuance of permit or licence for mining operations are prohibited by
law. The directions issued by the Supreme Court in Degpak Kumar’ s case (supra)
are being subverted in granting permits for mining operations by the State of Kerala.
The Government orders dated 23.11.2012 and 11.12.2012 issued by the State of
Keradaare in violation of the judgment of the Apex Court in Degpak Kumar’s case
(supra). The Government of India, Ministry of Environment and Forest has issued
order dated 18.05.2012, Exhibit P1 invoking power under Section 5 of the 1986 Act,
which directions require environmental clearance for mining operations even for an
arealess than 5 hectares. The State Government is bound to follow the notifications
made in the 1986 Act and the orders issued by the Government India. The
Government Orders issued by the State from time to time are violating the rights
guaranteed under Articles 21, 48 and 51A of the Constitution of India. It is the duty
of the State to protect the environment from excessive mining, which will destroy
the natura resources. The submission further is that the judgment of the Apex Court
in Deepak Kumar’s case (supra) prohibited all kinds of mining operations after
issuance of the judgment without issuing environmental clearance and the said
judgment is fully applicable to the mining lease granted even prior to the judgment
of the Apex Court regarding the area less than 5 hectares. Other learned counsel
appearing for the petitionersin the Writ Petitions challenging the quarrying operations
by lease holders/permit holders have also raised similar submissions.
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30. Shri P.B.Krishnan, learned counsel appearing for the petitioner in the public
interest litigation, W.P.(C). N0.4471 of 2015 has contended that the 2015 Rules dated
07.02.2015 are not in accordance with the directions issued by the Supreme Court
in Deepak Kumar’ s case (supra). He submits that the prescription as contained in
Rule 33 when read along with Rule 66 is that quarry lease holders may take
environmenta clearance only on the expiry of the existing lease period is defeating
the very objectives sought to be achieved through the orders issued by the Government
of India, Ministry of Environment and Forests. It is submitted that under Rule 68,
mining operations are to be undertaken only in accordance with the mining plan, hence
the mining plan is a condition precedent for carrying out any mining operation. He
submitted that the period of two years granted for submission of the mining plan by
the existing lease holders/permit holdersis violative of the provisions of the 1986
Act and the direction of the Apex Court in Degpak Kumar’s case (supra). The
learned counsd submitted that although he does not press for striking down the 2015
Rules, but Rule 68 has to be given overriding effect on other provisions of the Rule
and it may be declared that no quarrying/mining operations be undertaken without
there being duly approved mining plan. He submitted that interpretation of Rule 68
in the above manner shall protect the environment and ecology.

31. Learned counsel for the lease holders/permit holders refuted the above
submission. It is submitted that the judgment of the Apex Court in Degpak Kumar’s
case (supra) cannot be made applicable with regard to the existing leases/permits.
It is submitted that the directions in the above judgment are only with regard to mining
leases to be granted/renewed after the judgment. It is further submitted that the Apex
Court in the said judgment directed the State Government to frame requisite Rules
as per the directions and the Rules having been framed, namely, 2015 Rules, the
direction has come to an end and further steps regarding grant of mining lease/mining
permit are to be undertaken in accordance with the 2015 Rules. It is submitted that
Section 15, apart from mining lease, contemplates other “mineral concessions”.
Minerd concessions include mining permits also. Hence, the State Government was
fully entitled to grant mining permits in accordance with the 1957 Act and no
exception can be taken to the right of the State to grant mining permit in accordance
with the 1957 Act. It is further submitted that the judgment of the Apex Court in
Deepak Kumar’s case (supra) was only with regard to mining leases and the Apex
Court did not intend that environmental clearance be obtained with regard to short
term permits, which are issued only for short period. It is submitted that mining
operations by leases/permits be permitted to continue as per the 2015 Rules.

32. Shri Bechu Kurian, learned counsel for the petitioners/quarry owners
submitted that the notification dated 14.09.2006 is gpplicable only with regard to new
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activities. It is submitted that the notification dated 14.09.2006 was not applicable to
existing leases/permits and the existing mining activities. It is submitted that since
the notification dated 14.09.2006 envisages obtaining prior environmental clearance,
which clearly means that environmental clearance is to be obtained before starting
mining operations. Thus, the notification was applicable only with regard to new
activities, which were to come after the issuance of the notification.

33. The learned Advocate General Sri.K.P.Dandapani and the Senior learned
Government Pleader Sri.C.S.Manilal, appearing for the State, placing reliance on the
2015 Rules, submit that the 2015 Rules comply the conditions contained in Deepak
Kumar’s case (supra) regarding different aspects. They refers to the counter
affidavit filed in W.P(C).N0.6338 of 2014, which has been filed in the leading Writ
Petition also, wherein it is pleaded that various directions regarding the size of the
mining lease area, minimum period of mining lease, requirement of mining plan,
formation of corpus fund for requirement and rehabilitation of mined aress, depth of
mining and other conditions have been fully complied with. He submitted that under
the 2015 Rules, now the State has provided for mining lease/quarrying permit. It is
submitted that both for quarrying permit and mining lease the requirement of obtaining
environmental clearance as per notification dated 14.09.2006 has been provided for,
which fully complies with the requirement of law. For renewal of quarrying lease
environmental clearanceis also insisted in the Rules. It is submitted that the 2015
Rules fully comply with the directions of the Apex Court and Rules are comprehensive
including of environmental aspects. He submitted that in view of framing of 2015
Rules, the direction of the Apex Court in Degpak Kumar’s case (supra) has come
to an end, since al directions are only for the interregnum period till the Rules are
framed by the State. He further submitted that in view of the 2015 Rules, the
guestions, which have been referred by the learned Single Judge vide order dated
12.03.2014 have become academic only. It is not necessary to consider those issues
for the purpose of these Writ Petitions.

34. Shri P. Raveendran, learned Senior Counsel appearing for the Association
contended that since the notification dated 14.09.2006, environmental clearance is
contemplated for area more than 5 hectares, the leases or mining permits for an
area less than 5 hectares are statutorily excluded and the notification is not
applicable with regard to an area less than 5 hectares. The notification dated
14.09.2006 can be modified only by asimilar notification and no notification having
been issued by the Central Government under the 1986 Act modifying or amending
the notification dated 14.09.2006, including an arealess than 5 hectares, thereis
no statutory requirement of obtaining environmental clearance for the area less
than 5 hectares.
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35. Shri George Poonthottam, learned counsel for the permit holders/intervenors
submitted that the prescription in the proviso to Rule 12 of the 2015 Rules that
environmental clearance required under Rule 9 shall not be insisted in the case of
renewal of quarrying permits in respect of quarrying which had avalid permit ason
09.01.2015 causes prejudice to those permit holders, whose permits had cometo an
end prior to 2015. He submitted that mining permits are fully permissible by virtue
of Section 15 of the 1957 Act. He also submitted that permits are given for asmall
area and only for a period of one year, for which no environmental clearance is
contemplated under notification dated 14.09.2006 or in the judgment of the Apex
Court in Deepak Kumar’s case (supra). Persons having less than 5 hectares area
are disabled to make any application for environmental clearance.

36. Shri P.K.Suresh Kumar, learned counsel appearing for the existing lease
holders submitted that the notification dated 14.09.2006 applies only to existing
projects/activities for modernization and expansion and has no gpplication on existing
leases/permits. He submitted that al laws are to be presumed to be prospective unless
there is something to indicate to the contrary.

37. Shri Bhagavat Singh, learned counsel appearing for respondents 9 and 10 in
W.P.(C).N0.6338 of 2014 submitted that the State Level Environmental Impact
Assessment Authority has been absolved in the State with effect from 02.11.2014
and till date no authority has been created by the Central Government. He referred
to various paragraphs of the notification dated 14.09.2006 and submitted that the
said notification is not applicable to the existing permits and mining leases.

38. Learned counsd for the parties have also referred to various orders passed
by the National Green Tribunal and various judgments of the Apex Court aswell as
this Court, which shall be referred to while considering the submissionsin detail.

39. We have considered the submissions of learned counsel for the parties and
perused the records.

40. From the submissions made by learned counsel for the parties and pleadings
on record, following are the issues which arise for consideration in this bunch of
Cases:

Issues referred by learned Single Judge by reference order dated 12.03.2014:

I. Whether eveninthe case of existing quar rying/mining per mitsenvironmental
clearance from the competent authority, viz., the Ministry of Environment and
Forests in respect of lands having an extent of more than five hectares and from
the State Environmental Impact Assessment Authority in respect of lands having
an extent of less than five hectares be obtained before exploiting the quarrying
permit?
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I1. Whether the Government order dated 10.01.2014 can be relied on by the
petitioners, in view of the interim order passed by the National Green Tribunal
dated 27.09.2013?

1. What is the impact of the amendment to Section 14 of the Mines and
Minerals (Development and Regulation) Act, 1957 by Act 37/1986 with effect from
10.02.1987, by which amendment Section 4 of the Act has been made applicable to
minor minerals? (Other issues)

IV. Whether the judgment of the Apex Court in Deepak Kumar’s case (supra)
contemplated environmental clearance for an area of less than five hectares with
regard to the existing mining leases and mining per mits on the date of the judgment
or the judgment mandated obtaining of environmental clearance before grant of
fresh mining lease/mining permit/renewal of lease?

V. Whether environmental clearance as contemplated by Notification dated
14.09.2006 issued under the Environmental Protection Act, 1986 requires
environmental clearance for new projects/new activities or shall also govern the
existing projectgactivities?

V1. Whether environmental clear ance as per Notification dated 14.09.2006 and
the order dated 18.05.2012 issued by the Government of India, Ministry of
Environment and Forest, is required for grant of short term mining per mit also?

VII. Whether the interim directions issued by the Apex Court in Deepak
Kumar’s case (supra) dated 27.02.2012 were limited to the event of framing of
appropriate Rules by the State Government under Section 15 of the 1957 Act?

VIII. Whether as per Rule 68 of 2015 Rules no quarrying operations can be
carried out without there being an approved mining plan and Rule 68 did not
contemplate any exception and has to be interpreted to the effect that after
enfor cement of the Rule with effect from 07.02.2015 all quar rying oper ations have
to be done under approved mining plan?

IX. To what reliefs the petitioners of different groups in this bunch of Writ
Petitions are entitled?

41. Issue Nos.I and 1V to VI being interconnected are taken together:

Before we enter into the rival submissions of the parties it is useful to refer to
the relevant statutory provisions. The Parliament enacted the Mines and Minerals
(Development and Regulation) Act, 1957 to provide for the development and
Regulations of mines under the control of the Union. Section 3 is the definition clause.
Section 3(e) defines minor minerals. Section 4 of the Act provides for prospecting
or mining operations to be under licence or lease. Section 4(1) is quoted as below:

“4, Prospecting or mining operations to be under licence or lease.-- (1) No
person shall undertake any reconnaissance, prospecting or mining operations in any area,
except under and in accordance with the terms and conditions of a reconnaissance permit
or of a prospecting licence or, as the case may be, of a mining lease, granted under this
Act and the rules made thereunder:
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Provided that nothing in this sub-section shall affect any prospecting or mining

operations undertaken in any area in accordance with the terms and conditions of a
prospecting licence or mining lease granted before the commencement of this Act which
is in force at such commencement:
Section 4A was inserted in the 1957 Act providing for termination of prospecting
licences or mining leases where the Central Government is of the opinion that it is
expedient intheinterest of regulation of mines and minera development, preservation
of natural environment it is necessary for premature termination of a prospecting
licence or mining lease. Section 14 of the 1957 Act prior to 10.02.1987 provided
that provisions of Sections 4 to 13 shall not apply to minor mineras which Section
was amended by Act 37 of 1986 with effect from 10.02.1987. Amended Section 14
is as follows:

“14. Sections5to 13 not to apply tominor minerals.— The provisions of Sections

5 to 13 (inclusive) shall not apply to quarry leases, mining leases or other mineral
concessions in respect of minor minerals.”
Section 15 of the 1957 Act empowered the State Government to frame Rules in
respect of minor minerals. Section 15(1) provided that the State Government may,
by natification in the Official Gazette, make rules for regulating the grant of quarry
leases, mining leases or other mineral concessions in respect of minor minerals and
for purposes connected therewith. Section 15(1) was amended by Act 56 of 1972.
Section 15(1) as amended provided as follows:

“15. Power of State Gover nments to make rules in respect of minor minerals. -
- (1) The State Government may, by naotification in the Official Gazette, make rules for
regulating the grant of quarry leases, mining leases or other mineral concessionsin respect
of minor minerals and for purposes connected therewith.”

Section 15(1A) was inserted by Act 37 of 1986. Relevant provisions for the purpose
of this case are quoted below:

“(1A). In particular and without prejudice to the generality of the foregoing power,
such rules may provide for all or any of the following matters, namely:-

(a) the person by whom and the manner in which, applications for quarry leases,
mining leases or other mineral concessions may be made and the fees to be paid therefor.

(d) the terms on which and the conditions subject to which quarry leases, mining
leases or other mineral concessions may be granted or renewed.

(e) the procedure for obtaining quarry leases, mining leases or other mineral
concessions.”
The State of Kerala in exercise of the powers under Section 15 of the 1957 Act
framed the Kerala Minor Mineral Concession Rules, 1967. Rules were framed for
regulating extraction of minor minerals in the State of Kerala.




KERALA | B
LAW TIMES This product is Licenced to:Roshen D. Alexander

Rolable & Responsls Logal Reporlig Since 1045 KLT Online Print Pages 250of 56 23.11.2023
©2015 Kerala Law Times

102 2015 (2) KeralaLaw Times

42. Although by amendment made in 1972 by insertion of Section 4A, the Central
Government took power to take action for termination of mining lease for preservation
of natural environment but the said provisions were not sufficient to keeping check
on mining operations and consequent adverse impact on environment and ecology.
The Central Government noticed that there has been substantive decline in
environment quality due to increasing pollution, loss of vegeta cover and biological
diversity, excessive concentrations of harmful chemicals etc. India was signatory to
the United Nations Conference in the Human Environment held in Stockholm in June,
1972 where decisions were taken based on the world community’ s resolve to protect
and enhance the environmental quality. The Parliament enacted the Environment
(Protection) Act, 1986 to provide for protection and improvement of environment
and matters connected therewith. Section 3 of the 1986 Act empowered the Central
Government to take measures to protect and improve environment. Section 3(1) is
guoted as below:

“3. Power of Central Government to take measures to protect and improve
environment.-- (1) Subject to the provisions of this Act, the Central Government shall
have the power to take all such measures as it deems necessary or expedient for the
purpose of protecting and improving the quality of the environment and preventing
controlling and abating environmental pollution.”

Section 5 empowered the Central Government togivedirections. Section 5 of the 1986
Actisquoted asbelow:

“5. Power to givedir ections.-- Notwithstanding anything contained inany other law

but subject to the provisions of this Act, the Central Government may, in the exercise of
its powers and performance of its functions under this Act, issue directions in writing to
any person, officer or any authority and such person, officer or authority shall be bound
to comply with such directions.”
In exercise of the powers under Sections 6 and 25 of the 1986 Act, Environment
(Protection) Rules, 1986 have been framed by the Central Government. Rule 5
provided for prohibition and restriction on the location of industries and the carrying
on processes and operations in different areas. In exercise of the power under clause (a)
of Rule 5(3), Notification was issued by the Central Government inviting objections
from the public with the intention to impose prohibitions and restrictions on the
expansion and modernization of any activity or new projects. After considering the
objections in exercise of the power under Section 3(1) and (2) of the 1986 Act as
well as Rule 5(3) of the 1986 Rules, the Central Government issued Notification
dated 27.01.1994 prohibiting expansion or modernization of any activity or new project
listed in the Schedule unless it has been accorded environmental clearance by the
Central Government. Schedule | of the Notification mentioned list of project requiring
environmenta clearance from the Central Government. Item N0.20 is Mining Projects
which was to the following effect:




E&]RAL‘%S Thi duct is Li d to:Rosh D. Al d
L TIM is product is Licenced to:Roshen D. Alexander

KLT Online Print Pages 26 of 56 23.11.2023

eliable & Responsible Legal Reporting Since 194!
©2015 Kerala Law Times

All Keradla River Protection Council v. State of Kerala (Ashok Bhushan , Ag. C.J) 103

“20. Mining projects (major minerals) with leases more than 5 hectares’.

43. Ancther Noatification dated 14.09.2006 was issued by the Centrd Government
in exercise of the power under Rule 5(3) the 1986 Rules in supersession of
Noatification dated 27.01.1994 where restriction was imposed on construction of new
projects or activities or the expansion or modernization of existing projects or activities
which were to be undertaken only after prior environmental clearance from the
Central Government or State Government as the case may be by the State Level
Environment Impact Assessment Authority. Paragraph 2 of the Notification required
for prior environmental clearance. Schedule to the Notification included at Item
No.1(a) “mining of mineras’. Properties were categorized into A and B and mining
of minerals of an area of less than 50 hectares and more than 5 hectares were
included in category B.

44. Then came the judgment of the Apex Court in Degpak Kumar and Others
v. Sate of Haryana & Ors. (2012 (1) KL T Suppl. 60 (SC) = (2012) 4 SCC 629)
where the Apex Court considering the Notification dated 14.09.2006 and considering
Articles 21, 48A and 51A(g) of the Constitution of Indiaand other relevant law issued
directions that “leases of minor mineral including their renewal for an area of less
than five hectares be granted by the States’'Union Territories only after getting
environmental clearance from the Ministry of Environment and Forests”. Various
issues arose in different States regarding the effect of judgment of the Apex Court
in Deepak Kumar’s case (supra) and the consequence of Notification dated
14.09.2006. Various issues arising in this bunch of Writ Petitions as noted above
centres around the Notification dated 14.09.2006 and the directions issued by the
Apex Court in Degpak Kumar’s case (supra) which shall be hereinafter noted in
detail.

45. The first issue which is to be considered is as to whether Notification of
dated 14.09.2006 contemplated obtaining environmenta clearance even for existing
projects and activities or it only confined to new projects or activities which were to
be undertaken after the issuance of the Notification.

46. Answer to the issue is to be found out from the Notification itself. What
was the legislative intent has to be reflected in the statutory scheme and the court
isto find out the statutory intendment therefrom.

47. As noted above, Section 3(1) of the 1986 Act empowered the Centra
Government to take all such measures as it deems necessary or expedient for the
purpose of protecting and improving the quality of the environment and controlling
the environmental pollution. Rule 5 of the 1986 Rules empowered the Centra
Government to prohibit and restrict location of industries and the carrying on process
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and operations in different areas. Rule 5(3) and (4) which are relevant are quoted
below:

“5(3)(a). Whenever it appearsto the Central Government that it is expedient toimpose
prohibition or restrictions on the location of an industry or the carrying on the processes
and operationsin an area, it may, by natification in the Official Gazette and in such other
manner as the Central Government may deem necessary from time to time, given notice
of its intention to do so.

(b) Every notification under clause (a) shall give a brief description of the area, the
industries, operations processes in that area about which such notification or restrictions
on the location of the industries and carrying on of processes or operations in that area.

(c) Any person interested in filing an objection against the imposition of prohibition
or restriction on carrying on of processes or operations as notified under clause (a) may
do so in writing to the Central Government within sixty days from the date of publication
of the natification in the Official Gazette.

(d) The Central Government shall, within a period of one hundred and twenty days
from the date of publication of the notification in the Official Gazette, consider all the
objections received against such notification and may within five hundred and forty five
days from such date of publication impose prohibition or restrictions on location of such
industries and the carrying on of any process or operation in an area.

(4) Notwithstanding anything contained in sub-rule (3), wherever it appears to the

Central Government that it is in public interest to do so, it may dispense with the
requirement of notice under clause (a) of sub-rule (3)”.
Statutory provisions thus fully empowered the Governmment to prohibit carrying on
of any process or operation after issuance of notification. As noted above in exercise
of the said power natification dated 27.01.1994 was issued which provided that mining
projects (major minerals) more than 5 hectares requires environmenta clearance from
the Central Government. The said notification did not cover the mining of minor
minerals. Then came the 2006 Notification by which mining of minor minerals has
been taken within the Notification irrespective of whether the mineral is minor or
major. It is useful to extract the following portion of the Notification containing
directions of the Central Government:

“Now, therefore, in exercise of the powers conferred by sub-section (1) and clause (V)
of sub-section (2) of Section 3 of the Environment (Protection) Act, 1986, read with clause
(d) of sub-rule (3) of Rule5 of the Environment (Protection) Rules, 1987 and in supersession
of the Notification S.O. 60 (E) dated the 27th January, 1994, except in respect of things
done or omitted to be done before such supersession, the Central Government hereby
directs that on and from the date of its publication the required construction of new
projects or activities or the expansion or modernization of existing projects or activities
listed in the Schedul e to this notification entailing capacity addition with changein process
and or technol ogy shall be undertakenin any part of Indiaonly after theprior environmental
clearance fromthe Central Government or asthe case may be, by the State Level Environment
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Impact Assessment Authority, duly constituted by the Central Government under
sub-section (3) of Section 3 of the said Act, in accordance with the procedure specified
hereinafter in this notification.

Paragraph 2 of the Notification which is relevant is also quoted hereunder:

“2. Requirements of prior Environmental Clearance (EC):-- The following
projects or activities shall require prior environmental clearance from the concerned
regulatory authority, which shall hereinafter referred to be as the Central Government in
the Ministry of Environment and Forests for matters falling under Category ‘A’ in the
Schedule and at State level the State Environment Impact Assessment Authority (SEIAA)
for matters falling under Category B in the said Schedule, before any construction work,
or preparation of land by the project management except for securing the land, is started
on the project or activity:

(i) All new projects or activities listed in the Schedule to this notification;

(ii) Expansion and modernization of existing projects or activities listed in the
Schedule to this notification with addition of capacity beyond the limits specified for the
concerned sector, that is, projects or activities which cross the threshold limits given in
the Schedule, after expansion or modernization.

(i) Any changein product-mix in an existing manufacturing unit included in Schedule
beyond the specified range.

However, modernization or expansion proposals without any increase in pollution
load, and without any additional water and/or land requirement are exempted from the
provisions of this notification:

Provided that, a sdlf certification, stating that the proposal shall not involve any
additional pollution load, waste generation or water requirement, be submitted to the
regulatory authority by the project proponent.”

Paragraph 7 of the Notification deals with Stages in the Prior Environmental
Clearance (EC) Process for New Projects. It is useful to quote paragraph 7(i):

“7. Stages in the Prior Environmental Clearance (EC) Process for New
Projects:-- 7(i). The environmental clearance process for new projects will comprise of
amaximum of four stages, all of which may not apply to particular cases as set forth below
in this notification. These four stages in sequential order are:-

Stage (1) Screening (Only for Category ‘B’ projects and activities)
Stage (2) Scooping

Stage (3) Public Consultation

Stage(4) Appraisd”.

The Schedule of Notification dated 14.09.2006 contains various headings. The first
heading provided for mining, extraction of natural resources and power generation
(for aspecified production capacity). Item 1(a) which relates to mining of mineras
relevant for the present case is quoted as below:
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“1(A). Mining of >50 ha of mining <50ha> 5ha of
minerals instead of non- mining | eases
coal mine area in respect
of non-coal

mine lease”.
Schedule of the Notification was amended from time to time. The Schedule as
amended vide S.O. 2896(E) dated 13.12.2012 against column No.5 of item 1(a) to
the following effect:

“General Conditions shall apply. Note: (i) Prior environmental clearanceis required
at the stage of renewal of mine lease for which application shall be made upto two years
prior to the date due for renewal. Further, a period of two years with effect from the 4th
April, 2011 is provided for obtaining environmental clearance for all those mine leases,
which were operating as on the 4th April, 2011 which requisite valid environmental
clearance and which have fallen due for renewal or after the 4th November, 2011. (ii)
Mineral prospecting is exempted.”

Relevant provisions of Notification dated 14.09.2006 as extracted above contained
the following directions:

“....the Central Government hereby directsthat on and fromthe date of its publication
the required construction of new projects or activities or the expansion or modernization
of existing projects or activitieslisted in the Schedul e to this notification entailing capacity
addition with change in process and or technology shall be undertaken in any part of India
only after the prior environmental clearance.....”

Although the Natification used two words “ construction of new projects or activities’
before theword * projects’, theword ‘new’ is added but whether the word ‘ activities
was aso be read in the conjunction with new is the issue to be answered. Clarification
of the above issue is contained in paragraph 2 of the Notification which contains
heading “Requirements of prior Environmental Clearance’. Paragraph 2 begins with
the words “the following projects or activities shall require prior environmental
clearance. The word ‘project’ or ‘activity’ is not suffixed with the word *new.
However, projects have been detailed in paragraph 2(i) to (iii). Paragraph 2(i) refers
to ‘al new projects or activities listed in the Schedule to this notification and
paragraph 2(ii) relates to “Expansion and modernization of existing projects or
activities’. Thus paragraph 2(i) relatesto al projects or activities and paragraph 2(ii)
relates to expansion or modernization of existing projects or activities. Thus new
projects or activities or existing projects or activities have been differently dedt with
whereas for existing projects or activities environmental clearance is contemplated
in the event of expansion and modernization whereas for new projects or activities
environmental clearance is contemplated before carrying out mining operations.

48. There are no words in the Notification which may indicate that the
Noatification intend to stop al existing projects or activities.
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49. On the statutory interpretation, learned counsel for the parties cited various
judgments on Interpretation of Statutes which are relevant to be referred to. In
M.K.Ranganathan & Anr. v. Government of Madras & Ors.(AIR 1955 SC 604)
the following was laid down in paragraph 21:

“21. Itisawell-recognised rule of construction that “when two or more words which
are susceptible of analogous meaning are coupled together noscitur a sociis. They are
understood to be used in their cognate sense. They take, as it were, their colour from each
other, that is, the more general is restricted to a sense analogous to the less general’
(Maxwell on Interpretation of Statutes-Edn.10.p.332). The Judicial Committee of the
Privy Council also expresseditsdlf in similar termsin-‘ Angus Robertsonv. George Day’,
(1879) 5 AC 63 at p 69 (E):

“It isalegitimate rule of construction to construe words in an Act of Parliament with
reference to words found in immediate connection with them'’. Having regard therefore
to the context in which these words “ any sale held without leave of the Court of any of
the properties’ have been usedin juxtaposition with “ any attachment, distressor execution
put into force without leave of the Court against the estate or effects’ it would be a
legitimate construction to be put upon them that they refer only to sales held through the
intervention of the Court and not to sales effected by the secured creditor outside the
winding up and without the intervention of the Court.”

Here the two words “projects and activities’ are used together with prefix ‘new’.
The above statutory interpretation laid down by the Apex Court is fully attracted
while interpreting the above notification. To the similar effect is the judgment of the
Apex Court in The State of Bombay and others v. The Hospital Mazdoor Sabha
& Ors. (AIR 1960 SC 610) wherein the following was laid down in paragraph 9:

“9. Itis, however, contended that, in construing the definition, we must adopt the rule
of construction noscitur a sociis. Thisrule, according to Maxwell, means that, when two
or more words which are susceptible of analogous meaning are coupled together they are
understood to be used in their cognate sense. They take as it were their colour from each
other, that is, the more general is restricted to asense analogousto aless general. The same
rule is thus interpreted in “Words and Phrases’ (Vol. X1V, p. 207):

“ Associated words take their meaning from one another under the doctrine of noscitur
a sociis, the philasophy of which isthat the meaning of adoubtful word may be ascertained
by reference to the meaning of words associated with it; such doctrine is broader than the
maxim Ejusdem Generis.” In fact the latter maxim “is only an illustration or specific
application of the broader maximnoscitur a sociis’ . The argument isthat certain essential
features or attributes are invariably associated with the words “ business and trade” as
understood in the popular and conventional sense, and it is the colour of these attributes
which is taken by the other words used in the definition though their normal import may
be much wider. We are not impressed by this argument. It must be borne in mind that
noscutur a sociis is merely a rule of construction and it cannot prevail in cases where it
is clear that the wider words have been deliberately used in order to make the scope of the
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defined word correspondingly wider. It is only where the intention of the Legislature in
associating wider words with words of narrower significance is doubtful, or otherwise
not clear that the present rule of construction can be usefully applied. It can also be applied
where the meaning of the words of wider import in doubtful; but, where the object of the
Legidature in using wider words is clear and free of ambiguity, the rule of construction
in question cannot be pressed into service. As has been observed by Earl of Hasbury, L. C,
in Corporation of Glasgow v. Galsgow Tramway and Omnibus Co. Ltd., (1898 AC 631
at p. 634), in dealing with the wider words used in S. 6 of Valuation of Lands (Scotland)
Act, 1854, “the words ‘free from all expenses whatever in connection with the said
tramways appear to me to be so wide in their application that | should have thought it
impossible to qualify or cut them down by their being associated with other words on the
principle of their being ejusdem generis with the previous words enumerated” .

If the object and scope of the statute are considered there would be no difficulty in

holding that the relevant words of wide import have been deliberately used by the
Legidaturein defining “industry” in S. 2(j). The object of the Act was to make provision
for the investigation and settlement of industrial disputes, and the extent and scope of its
provisions would be realised if we bear in mind the definition of “industrial dispute’ give
by S.2(k), of “wages’ by S.2(rr), “workman” by S 2(s), and of “employer” by S.2(g).
Besides, the definition of public utility service prescribed by S. 2(m) is very significant.
Onehasmerely toglanceat the six categories of public utility service mentioned by S. 2(m)
to realise that the rule of construction on which the appellant relies is inapplicable in
interpreting the definition prescribed by S. 2(j).”
Learned counsel appearing for the quarry owners further contended that the
provisions of Notification dated 14.09.2006 cannot be held to have any retrospective
operation. It is contended that all provisions have to be read as prospective unless
there is any indication in the statute to give it retrospective operation. Paragraph 4
of the Judgment of the Apex Court in Arjan Sngh & Anr. v. Sate of Punjab &
Ors. (AIR 1970 SC 703) has been relied on which is quoted as below:

“4. Itisawell-settled rule of construction that no provisionin a statute should be given

retrospective effect unless the legislature by expressterms or by necessary implication has
madeit retrospective and that were a provision is made retrospective, case should betaken
not to extend its retrospective effect beyond what was intended.”
To the similar effect is the judgment of the Apex Court in Zile Sngh v. State of
Haryana ((2004) 8 SCC 1) and Shanker Raju v. Union of India (2011 (1) KLT
SN 37 (C.No. 48) SC = (2011) 2 SCC 132) where the following has been laid down
in paragraph 35:

“35. We may also add that where the Legislature clearly declares its intent in the
scheme of a language of Statute, it is the duty of the Court to give full effect to the same
without scanning its wisdom or policy and without engrafting, adding or implying anything
which is not congenial to or consistent with such express intent of legislature. Hardship
or inconvenience cannot alter the meaning employed by the Legislature if such meaning
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isclear onthe face of the Statute. If the Statutory provisions do not go far enoughtorelieve
the hardship of the member, the remedy lies with the Legislature and not in the hands of
the Court.”

A clarification issued by the Government of India on 02.07.2007 with regard to
Natification dated 14.09.2006 throws considerable light over the intendment of the
Notification. Federation of Mining Associations of Rgjasthan and others have raised
concerns regarding application of Notification dated 14.09.2006 to mining leases of
5 hectares for mgjor minerals and mining leases of minor minerals which have been
in operation before the Notification. The matter was examined by the Government
of India, Ministry of Environment & Forests (IA Division) and Circular dated 2nd
July, 2007 was issued which is relevant to quote:

“N0.J-15012/35/2007-1A.11(M)-Part
Government of India
Ministry of Environment & Forests

(IA Division)
Paryavaran Bhavan
C.G.O. Complex,. Lodi Road,
New Delhi-110003
Telefax: 24362434
Dated the 2™ July, 2007
CIRCULAR

Sub: Clarification regar ding applicability of EI A Notification, 2006 on mining leases
of 5 hectare (major minerals) and mining leases of minor miner als which have been
oper ating before 14.9.2006 - Regar ding.

Federation of Mining Associations of Rajasthan and others have raised concerns
regarding applicability of EIA Notification dated 14" September, 2006 to mining leases of
5 hafor major minerals and mining leases of minor minerals which have beenin operation
before the said Natification coming into force. The matter has been examined in the
Ministry.

It is clarified that all such mining projects which did not require environmental
clearance under the EIA Noatification, 1994 would continue to operate without obtaining
environmental clearance till the mining lease falls due for renewal, if thereis noincrease
in lease area and/or there is no enhancement of production. In the event of any increase
in lease area and or production, such projects would need to obtain prior environmental
clearance. Further, all such projects which have been operating without any environmental
clearance would obtain environmental clearance at the time of their lease renewal even if
there is no increase either in terms of lease area or production.

(SK. Aggarwal)
Director”
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50. Government of India, Ministry of Environment and Forests clarified that all
such mining projects which did not require environmental clearance under the EIA
Noatification, 1994 would continueto operatewithout obtaining environmental clearance
till the mining lease falls due for renewal. As noted above, in the 1994 Notification
mining of minor mineral was not included. Thusfor mining activity regarding minor
mineral no environmental clearance wasrequired under the 1994 Notification. Hence
by clarification existing minor leases wereto continuetill renewal of mining leasefalls
due. Thus for existing leases, the Central Government clarified that environmental
clearancehastobe obtained whenrenewd falsdue. Inview of theaforesaid discussion,
we accept the argument of the learned counsel appearing for the quarry ownersthat
Notification dated 14.09.2006 was not applicablewith regard tolease of minor minerals
whichwerein existence on the date of issuance of the Notification dated 14.09.2006.

51. Inthe above context, judgment of the Apex Court in Deepak Kumar’s case
(supra) hasalsoto bereferred to. Asnoted above, the EIA Natification only covered
lease areas of 5 hectaresor more. The Apex Court considered the action of the State
of Haryana which issued auction notice on 03.06.2011 proposing to auction the
extraction of minor minerals of anareanot exceeding 4.5 hectaresindifferent districts.
The Apex Court noted the serious environmental impact of quarrying, mining and
removal of sandfrominstream and upstream of severd rivers. TheApex Court noted
that it iswithout conducting any study on the possible environmental impact auction
noticeswereissued. Thefollowing waslaid downinparagraphs 10 and 11:

“10. We are expressing our deep concern since we are faced with a situation where
the auction notices dated 3.6.2011 and 8.8.2011 have permitted quarrying, mining and
removal of sand from in-stream and upstream of several rivers, which may have serious
environmental impact on ephemeral, seasonal and perennial riversand river beds and sand
extraction may have an adverse effect on bio-diversity aswell. Further it may also lead to
bed degradation and sedimentation having a negative effect on the aquatic life. Rivers
mentioned in the auction notices are on the foothills of the fragile Shivalik hills. Shivalik
hills are the source of rivers like Ghaggar, Tangri, Markanda etc. River Ghaggar is a
seasonal river whichrisesupintheouter Himalayas between Y amunaand Satluj and enters
Haryana near Pinjore, District Panchkula, which passes through Ambala and Hissar and
reaches Bikaner in Rgjasthan. River Markandais also a seasonal river like Ghaggar, which
also originates from the lower Shivalik hills and enters Haryana near Ambala. During
monsoon, this stream swells up into a raging torrent, notorious for its devastating power,
as also, river Y amuna.

11. We find that it is without conducting any study on the possible environmental
impact on/in the river beds and else - where the auction notices have been issued. We are
of the considered view that when we are faced with a situation where extraction of alluvial
material within or near a river bed has an impact on the rivers physical habitat
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characteristics, like river stability, flood risk, environmental degradation, loss of habitat,
declinein biodiversity, it isnot an answer to say that the extractionisin blocks of lessthan
5 hectares, separated by 1 kilometre, because their collective impact may be significant,
hence the necessity of a proper environmental assessment plan.”

TheApex Court noted that the Ministry of Environment and Forestscameacrosssevera
instances across the country regarding damageto lakes, riverbeds and groundwater
leading to drying up of waterbeds and causing water scarcity onaccount of quarrying/
mining leases and mineral concessionsgranted by the State Governments. The Ministry
of Environment and Forests, taking note of those aspects constituted aCore Group to
look into theenvironmental aspectswhich Core Group submitted its recommendations
tothe Ministry of Environment and Forests, Therecommendationsgiven by the Core
Group have been extracted by the Apex Court in paragraph 19 of the judgment
conclusion of whichistothefollowing effect:

19. For an easy reference, we may extract the issues and recommendations made by
the MoEF, which are as follows:

“4.0 ISSUES AND RECOMMENDATIONS

5.0 Conclusion:

Mining of minor minerals, though individually, because of smaller size of mineleases
is perceived to have lesser impact as compared to mining of major minerals. However, the
activity as a whole is seen to have significant adverse impacts on environment. It is,
therefore, necessary that the mining of minor minerals is subjected to simpler but strict
regulatory regime and carried out only under an approved framework of mining plan,
which should provide for reclamation and rehabilitation of the mined out areas. Further,
while granting mining leases by the respective State Governments “location of any eco -
fragile zone(s) within the impact zone of the proposed mining area, the linked
Rules/Natifications governing such zones and the judicial pronouncements, if any, need
be duly noted. The Union Ministry of Mines along with Indian Bureau of Mines and
respective State Governments should therefore make necessary provisions in this regard
under the Mines and Minerals (Development and Regulation) Act, 1957, Mineral
Concession Rules, 1960 and adopt model guidelines to be followed by all States.”

(emphasi ssupplied)
The Apex Court noted the recommendation that the State/Union Territories haveto
ensurethat mining of minor minera sissubjected tosimpler but strict regulatory regime
and carried out only under an approved mining plan. Thefollowing was observedin
paragraphs21and 24.

“21. Further, it was also recommended that States, Union Territories would see that
mining of minor minerals is subjected to simpler but strict regulatory regime and carried
out only under an approved framework of mining plan, which should provide for
reclamation and rehabilitation of mined out areas. Mining Plan should take note of thelevel
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of production, level of mechanisation, type of machinery used in the mining of minor
minerals, quantity of diesel consumption, number of trees uprooted, export and import of
mining minerals, environmental impact, restoration of flora and host of other matters
referred toin 2010 rules. A proper framework has also to be evolved on cluster of mining
of minor mineral for which there must be a Regional Environmental Management Plan.
Another important decision taken was that while granting of mining leases by the
respective State Governments, location of any eco - fragile zone(s) within theimpact zone
of the proposed mining area, the linked Rules/Natifications governing such zones and the
judicial pronouncements, if any, need to be duly noted.

24, Weare of theview that all State Governments/ Union Territories haveto give due
weight to the above mentioned recommendations of the MoEF which are made in
consultation with all the State Governments and Union Territories. Model Rules of 2010
issued by the Ministry of Mines are very vital from the environmental, ecological and bio-
diversity point of view and therefore the State Governments have to frame proper rules
in accordance with the recommendations, under S.15 of the Mines and Minerals
(Development and Regulation) Act, 1957."

The Apex Court emphasised about an effective framework of mining plan which will
takecareof dl environmenta issuesand aso evolvealongtermrational and sustainable
useof natural resources. The Apex Court further noted that the State of Haryanaand
other States have not so far implemented the above recommendations of the Ministry
of Environment and Forests and the Guidelinesissued by theMinistry of Minesbefore
issuing the auction notices. The Apex Court directed all States/Union Territoriesto
giveeffect totherecommendations of theMinistry of Environment and Forestsinits
report of March, 2010. Thefollowing waslaid down by the Apex Court in paragraphs
26and 27:

“26. We are of the considered view that it is highly necessary to have an effective
framework of mining plan which will take care of all environmental issues and also evolve
along term rational and sustainable use of natural resource base and also the bio-assessment
protocol. Sand mining, it may be noted, may have an adverse effect on bio-diversity asloss
of habitat caused by sand mining will effect various species, flora and fauna and it may
also destabilize the soil structure of river banks and often leaves isolated islands. Wefind
that, taking note of those technical, scientific and environmental matters, MoEF,
Government of India, issued various recommendations in March 2010 followed by the
Model Rules, 2010 framed by the Ministry of Mines which have to be given effect to,
inculcating the spirit of Art.48A, Art.51A(g) read with Art.21 of the Constitution.

27. The State of Haryana and various other States have not so far implemented the
above recommendations of the MoEF or the guidelines issued by the Ministry of Mines
before issuing auction notices granting short term permits by way of auction of minor
mineral boulders, gravel, sand etc., intheriver beds and elsewhere of lessthan 5 hectares.
We, therefore, direct to all the States, Union Territories, MoEF and the Ministry of Mines
to give effect to the recommendations made by MoEF in its report of March 2010 and the
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model guidelines framed by the Ministry of Mines, within a period of six months from
today and submit their compliance reports.”

The Apex Courtinthelast paragraph of thejudgment issued aninterimorder whichis
tothefollowing effect:

“We, inthe meanwhile, order that leases of minor mineral including their renewal for
an area of less than five hectares be granted by the States’'Union Territories only after
getting environmental clearance from the MoEF.”

52. Much of the submissionswere a soraised before usthat whether judgment of
the Apex Court inDegpak Kumar’ s case(supra) directed for obtaining environmenta
clearance for lease to be granted and renewal to be obtained for areas less than
5 hectares or the said direction al so contemplated obtai ning environmental clearance
for ongoing leases.

53. After thejudgment of the Apex Court dated 27.02.2012 in Deepak Kumar’s
case (supra) Government of India, Ministry of Environment and Forestscame up with
officememorandum dated 18.05.2012. By direction dated 18.05.2012, the Government
of Indiaincluded mining areas of lessthan 5 hectares under the environment regime
ascontemplated by Natification dated 14.09.2006. Government of Indiadirected that
mining projectswithlease areaupto lessthan 50 hectaresincluding projects of minor
mineral with lease arealessthan 5 hectareswould betreated as category B. It isuseful
to quotetheentire order of the Government of Indiadated 18.05.2012:

“No.L-11011/47/2011-1A.11(M)
Government of India
Ministry of Environment & Forests

Paryavaran Bhavan

C.G.O. Complex, Lodi Road,

New Delhi-110003

Telefax: 24362434

Dated the 18" May, 2012

OFFICE MEM ORANDUM

Sub: Order of Hon' ble Supreme Court dated 27.2.2012 in I.A. N0.12-13 of 2011 in
SLP(C) N0.19628-19629 of 2009 inthe matter of Deepak Kumar etc. v. Sate of Haryana
and Ors. - Implementation thereof - Regarding.

Reference is invited to the above mentioned order of the Hon' ble Supreme Court
directing inter alia as under:

“We in the meanwhile, order that leases of minor mineral including their
renewal for an area of lessthan 5 ha be granted by the States’UTsonly after getting
environmental clearance from the MoEF.”

2. The Environment Impact Assessment (EIA) Notification, 2006, as amended,
requires mining projects (new projects, expansion or modernization of existing projects
asalso at the stage of renewal of minelease) with leaseareaof 5 haand above, irrespective
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of the mineral (major and minor) to obtain prior environment clearance under the
provisions thereof. Mining projects with lease area of 5 ha and above and less than 50 ha
are categorized as category ‘B’ whereas projects with lease area of 50 ha and above are
categorized as category “A”. The category ‘A’ projects are considered at the central level
in the Ministry of Environment & Forests while category ‘B’ projects are considered by
the respective State/lUT Level Environment Impact Assessment Authority, notified by
MOoEF under the EIA Notification, 2006.

3. In order to ensure compliance of the above referred order of the Hon' ble Supreme
Court dated 27.2.2012, it has now been decided that all mining projects of minor minerals
including their renewal, irrespective of the size of the lease would henceforth require prior
environment clearance. Mining projects with lease area up to less than 50 ha including
projects of minor mineral with lease area less than 5 ha would be treated as category ‘B’
as defined in the EIA Notification, 2006 and will be considered by the respective SEIAAS
notified by MoEF and following the procedure prescribed under EIA Notification, 2006.

4. Further, the Hon'ble Supreme Court in its order dated 16.4.2012 in the above
mentioned matter and the linked applications has observed as under:

“All the same, liberty is granted to the applicants before us to approach the Ministry
of Environment and Forests for permission to carry on mining below five hectares and in
the event of which Ministry will dispose of all the applications within ten days from the
date of receipt of the applications in accordance with law.”

Accordingly, the respective SEIAAsin dealing with the applications of the applicants
referred to in the above mentioned order shall ensure that the directions of the Hon'ble
Supreme Court are effectively complied with and the applications of such applicants are
disposed of within the time limit prescribed by the Hon' ble Court in accordance with law.

This issues with the approval of the Competent Authority.

Sd/-
(Dr. SK. Aggarwal)
Director”

54. The above direction of Government of Indiais clearly referred to its power
under Section 5 of the 1986 Act providing for environmental clearancefor leasearea
lessthan 5 hectares. Thusthere remains no doubt that evenfor lease arealessthan 5
hectares, after the judgment of the Apex Court in Degpak Kumar’s case (supra)
environmenta clearanceisrequiredfor grant/renewal of mining lease.

55. Question astowhether mining leasefor areaslessthen 5 hectareswhichwere
continuing onthe date of the Apex Court Judgment in Deepak Kumar’ scase (supra)
required environmental clearancehasto beexamined looking intothedirectionsissued
by the Apex Court aswell astheorder of the Government of Indiadated 18.05.2012.

56. Order of the Apex Court in Degpak Kumar’ s case (supra) isinthe nature of
aninterimorder whichisclear by thewordsused “inthemeanwhile’. Theorder directed
that leases of minor mineralsincluding their renewal for anareaof lessthanfivehectares
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be granted by the State/Union Territoriesonly after getting environmental clearance
from MoEF. Theorder thusused thewords* be granted” which clearly meant that it
referred to the leases to be granted, after the Government of India’s order dated
18.05.2012. Paragraph 3 of the order used theword“ henceforth” which clearly meant
that the order was to be operated with regard to leases and renewals which wereto
be granted for an arealess than 5 hectares after the issue of the order.

57. One moreissueincidental to theaboveissues need to be considered. One of
the submissions which has been raised before usis that both the Notification dated
14.09.2006 and the judgment of the Apex Court in Deepak Kumar’ s case (supra)
used theword'lease’, henceneither the Natification dated 14.09.2006 nor thejudgment
of the Apex Court in Degpak Kumar’s case (supra) was applicable with regard to
mining permits/quarry permitswhich aregranted under the 1967 Rules. Asnoted above,
1967 Rules havebeen framed in exercise of the powersunder Section 15 of the 1957
Act. Section 15 of the 1957 Act usesthewords“ quarry leases, mining leases or other
mineral concessions’ which words were substituted by Act 56 of 1972 with effect
from 12.09.1972. Section 15isthusclear that the State Governmentis empowered to
make Rulesfor regulating grant of leases or ather mineral concessions. Mining permit
is nothing but a mineral concession and included in the words “ other mineral
concessions’. The State was thus fully empowered to grant mining leases of minor
minerasincluding mining permit. Mining operations has been definedin Section 3 (d)
asany operationsundertakenfor the purpose of winning any mineral. Notification dated
14.09.2006 usesthewords* mining of minerals’ . Heading 1 provides” mining, extraction
of natural resources....”. The Natification cannot be held confined only to mining
operation by amining lease. Mining operationisawider termwhichshall includemining
operation by any means, i.e., mining lease/quarrying lease/mining permit etc. Wethus
areof theview that Notification dated 14.09.2006 clearly covered mining operation by
mining lease/mining permit/quarry permit. Government of India by order dated
18.05.2012 having made, obtaining prior environmental clearance mandatory for an
areaof lessthan5 hectaresthe sameshdl apply to any kind of mining activity including
amining permit.

58. The Apex Court in Sate of T.N. v. M/s. Hind Sone etc. (AIR 1981 SC 711)
has sounded anote of caution that rivers, forests, minerals and such other resources
congtituteanation’ snatural wealth. These resources are not to befrittered away and
exhausted by any one generation. It was held that every generation owesaduty toall
succeeding generationsto develop and conserve the natural resources of the nation.
Thefollowingwaslaid downin paragraph 6:

6. Rivers, Forests, Minerals and such other resources constitute a nation’s natural
wealth. These resources are not to befrittered away and exhausted by any one generation.
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Every generation owes a duty to all succeeding generations to develop and conserve the
natural resources of the nation in the best possible way. It is in the interest of mankind.
It is in the interest of the Nation........ ”

Justice M.N.Venkatachaliah, in State of Bihar v. Murad Ali Khan & Ors.
(1988 (2) KLT SN 72 (C.N0.108) SC = (1988) SCC 655) has stated that the ecological
imbalances and conseguent environmental damage have reached to such an alarming state
that unless immediate, determined and effective steps are not taken the damage might
becomeirreversible. It isuseful to note the observations madein paragraphs 8 and 9 which

are to the following effect:

“8. On a careful consideration of the matter, we are afraid, the approach of and the
conclusion reached by the High Court is unsupportable. In regard to the first ground,
presumably, certain provisions of the* Act” in regard to cognizability and investigation of
offences against the Act, relevant to the matter, had not been placed before the High Court.
The policy and object of the Wild Life laws have a long history and are the result of an
increasing awareness of the compelling need to restore the serious ecological imbalances
introduced by the depradations inflicted on nature by man. The state to which the
ecological imbalances and the consequent environmental damage have reached is so
alarming that unless immediate, determined and effective steps were taken, the damage
might become irreversible. The preservation of the fauna and flora, some species of which
are getting extinct at an alarming rate, has been agreat and urgent necessity for the survival
of humanity and these laws reflect alast - ditch battle for the restoration, in part at least,
a grave situation emerging from along history of callous insensitiveness to the enormity
of the risks to mankind that go with the deterioration of environment. The tragedy of the
predicament of the civilised man is that “ Every source from which man has increased his
power on earth has been used to diminish the prospects of his successors. All his progress
is being made at the expense of damage to the environment which he can not repair and
cannot foresee. “ Inhisforewordto International Wild LifeLaw”, H. R. H. Prince Philip.
The Duck of Edinburgh said:

“ s Many people seem to think that the conservation of nature is simply a matter
of being kind to animal s and enjoying walksin the countryside. Sadly, perhaps, it isagreat
deal more complicated than that.......... ”

TR As usual with all legal systems, the crucial requirement is for the terms of
the conventions to be widely accepted and rapidly implemented. Regretfully progress in
this direction is proving disastrously slow............. "

(See International Wildlife Law by Simon Lyster, Cambridge - Crotuis Publications
Limited, 1985 Edn.)

There have been a series of international conventions for the preservation and
protection of the environment. The United Nations General Assembly adopted on
29.10.1982. “ The world charter for nature.” The charter declares the Awareness that:

() Mankind is a part of nature and life depends on the uninterrupted functioning of
natural systems which ensure the supply of energy and nutrients.
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(b) Civilization is rooted in nature, which has shaped human culture and influenced
all artistic and scientific achievement, and living in harmony with nature gives man the best
opportunities for the development of his creativity, and for rest and recreation.”

Tothe similar effectisthejudgment of the Apex Court inlndian Council for Enviro-
legal Action v. Union of India & Ors. ((1996) 5 SCC 281) where the following
observationsare madein paragraphs 41 and 42 which are quoted below:

“41. With rapid industrialisation taking place, there is an increasing threat to the
maintenance of the ecological balance. The general public is becoming aware of the need
to protect environment. Even though, laws have been passed for the protection of
environment, the enforcement of the same has been tardy, to say the least. With the
governmental authorities not showing any concern with the enforcement of the said Acts,
and with the development taking place for personal gains at the expense of environment
and with disregard to the mandatory provisions of law, some public spirited persons have
been initiating public interest litigations. The legal position relating to the exercise of
jurisdiction by the Courts for preventing environmental degradation and thereby, seeking
to protect the fundamental rights of the citizens, is now well settled by various decisions
of this Court. The primary effort of the Court, while dealing with the environmental related
issues, is to see that the enforcement agencies, whether it be the State or any other
authority, take effective steps for the enforcement of the laws. The Courts, in away, act
asthe guardian of the people’ s fundamental rights but in regard to many technical matters,
the Courts may not befully equipped. Perforce, it hastorely on outside agenciesfor reports
and recommendations whereupon orders have been passed from time to time. Even
though, it is not the function of the Court to see the day to day enforcement of the law,
that being the function of the Executive, but because of the non functioning of the
enforcement agencies, the Courts as of necessity have had to pass orders directing the
enforcement - agencies to implement the law.

42. Asfar asthis Court is concerned, being conscious of its constitutional obligation
to protect the fundamental rights of the people, it has issued directions in various types of
cases relating to the protection of environment and preventing pollution. For effective
orders to be passed, so as to ensure that there can be protection of environment along with
development, it becomes necessary for the Court dealing with such issues to know about
the local conditions. Such conditions in different parts of the Country are supposed to be
better known to the High Courts. The High Courts would bein abetter position to ascertain
facts and to ensure and examine the implementation of the anti pollution laws where the
allegations relate to the spreading of pollution or non compliance of other legal provisions
leading to the infringement of the anti pollution laws. For a more effective control and
monitoring of such laws, the High Courts have to shoulder greater responsibilities in
tackling such issueswhich arise or pertainto the geographical areaswithintheir respective
States. Even in cases which have ramifications all over India, where general directionsare
issued by this Court, more effective implementation of the same can, in a number of cases,
be affected, if the concerned High Courts assume the responsibility of seeing to the
enforcement of the laws and examine the complaints, mostly made by thelocal inhabitants,
about the infringement of the laws and spreading of pollution or degradation of ecology.”
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The Apex Court in T.N. Godavar man v.Union of India ((2002) 10 SCC 606) had
emphasised that it isthe duty and constitutiona obligation of the Government to protect
theenvironment enshrinedinArtides, 21, 48A and 51A(g) of the Constitution. Following
waslaid downinparagraphs17 and 24:

“17. Article 48-A in Part IV (Directive Principles) of the Constitution of India, 1950
brought by the Constitution (Forty-second Amendment) Act, 1976, enjoins that “ State
shall endeavour to protect and improve the environment and to safeguard the forests and
wildlife of the country”. Article 47 further imposesthe duty on the State toimprove public
health asits primary duty. Article 51-A(g) imposes “ afundamental duty” on every citizen
of India to protect and improve the natural “environment” including forests, lakes, rivers
and wildlife and to have compassion for living creatures. The word “ environment” is of
broad spectrum which brings within its ambit “hygienic atmosphere and ecological
balance’. It is, therefore, not only the duty of the State but also the duty of every citizen
to maintain hygienic environment. The State, in particular has a duty in that behalf and to
shed its extravagant unbridled sovereign power and to forge in its policy to maintain
ecological balance and hygienic environment. Article 21 protects right to life as a
fundamental right. Enjoyment of life and its attainment including the right to life with
human dignity encompasseswithinitsambit, the protectionand preservationof environment,
ecological balancefreefrom pollution of air and water, sanitationwithout whichlife cannot
be enjoyed. Any contra acts or actions would cause environmental pollution. Therefore,
hygienic environment isan integral facet of right to healthy lifeand it would beimpossible
to live with human dignity without a humane and healthy environment. Environmental
protection, therefore, has now become a matter of grave concern for human existence.
Promoting environmental protection implies maintenance of the environment as a whole
comprising the man-made and the natural environment. Therefore, there is constitutional
imperative on the Central Government, State Governments and bodies like municipalities,
not only to ensure and safeguard proper environment but also an imperative duty to take
adequate measures to promote, protect and improve the man-made environment and
natural environment.

24, Thetideof judicial considerationsin environmental litigationin India symbolizes
the anxiety of courts in finding out appropriate remedies for environmental maladies. At
global levd, theright to live is now recognized as a fundamental right to an environment
adequate for health and well-being of human beings. [See World Commission on
Environment and Development — Our Common Future (1987).] To commemorate the
tenth anniversary of the Stockholm Conference, the world community of States
assembled in Nairobi (May 10-18, 1982) to review the action taken on to implement the
Stockholm Declaration. It expressed serious concern about the state of environment
worldwide and recognized the urgent need of intensifying the effort at the global, regional
and national levels to protect and improve it.

Theaboveview wasagainreiterated by the Apex Court in T.N. Godavarmanv. Union
of India (2005 (4) KLT SN 87 (C.N0.119) SC = (2006) 1 SCC 1) where the Apex
Court noted thefollowing in paragraphs1 and 3:
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“1. Natural resources are the assets of the entire nation. It is the obligation of all
concerned, including the Union Government and State Governments to conserve and not
waste these resources. Article 48-A of the Congtitution requires that the State shall
endeavour to protect and improve the environment and to safeguard the forest and wildlife
of the country. Under Article 51-A, it is the duty of every citizen to protect and improve
the natural environment including forests, lakes, riversand wildlifeand to have compassion
for living creatures.

3. Forestsareavital component to sustainthelife support system onthe earth. Forests
in India have been dwindling over the years for a number of reasons, one of it being the
need to use forest area for development activities including economic devel opment.
Undoubtedly, in any nation development is also necessary but it has to be consistent with
protection of environments and not at the cost of degradation of environments. Any
programme, policy or vision for overall development has to evolve a systemic approach
so as to balance economic development and environmental protection. Both have to go
hand in hand. In the ultimate analysis, economic development at the cost of degradation
of environments and depletion of forest cover would not be long-lasting.

Such devel opment would be counterproductive. Therefore, there is an absolute need
to take all precautionary measures when forest lands are sought to be directed for non-
forest use’.

59. Learned counsel for the quarry owners as well as the learned Government
Pleader have made much emphasis on the fact that on account of requirement of
environmental clearancedevelopment inthe State hascometoastandstill. Itissubmitted
that eventhe Metro Rall is suffering from material crunch.

60. Development and protection of environment both have to be given due
importance. Thetheory of sustainable development has been propounded to strikea
balance between development and protection of environment. Protection of
environment being congtitutional obligation, the State cannot sacrificethe sameinthe
name of development. The Apex CourtinM. C. Mehtav. Union of Indiaand others
(2004 (3) KLT SN 69 (C.N0.97) SC = AIR 2004 SC 4016) has said that in case of
doubt of conflict between development and protection of environment, protection of
environment has precedence over economic interest.

“48.The development and the protection of environments are not enemies. If without
degrading the environment or minimising adverse effects thereupon by applying stringent
safeguards, it is possible to carry on development activity applying the principles of
sustainable development, in that eventuality, the development has to go on because one
cannot lose sight of the need for development of industries, irrigation resources and power
projects etc. including the need to improve employment opportunities and the generation
of revenue. A balance hasto be struck. We may notethat to stall fast the depl etion of forest,
series of orders have been passed by this Court in T.N. Godavarman’ s case regulating the
felling of treesin all the forests in the country. Principle 15 of Rio Conference of 1992
relating to the applicability of precautionary principle which stipul ates that where there are
threats of serious or irreversible damage, lack of full scientific certainty shall not be used
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as areason for proposing effective measures to prevent environmental degradationis also
required to be kept in view. In such matters, many atimes, the option to be adopted is not
very easy or inastrait-jacket. If anactivity isallowed to go ahead, there may beirreparable
damage to the environment and if it is stopped, there maybe irreparable damage to
economic interest. In case of doubt, however, protection of environment would have
precedence over the economic interest. Precautionary principle requires anticipatory
action to be taken to prevent harm. The harm can be prevented even on a reasonable
suspicion. It is not always necessary that there should be direct evidence of harm to the
environment.”

Much emphasis has beenlaid by thelearned counsel for the quarry ownersthat short
term permit areout of theregimeof Notification dated 14.9.2006 and the Apex Court
fully knew about other mineral concessions but in Deegpak Kumar’s case the Apex
Court confined thedirection only to mining lease. To accept the submission of thelearned
counsel for the quarry ownersthat the Notification dated 14.09.2006 is not attracted
onthemining permit, permitting the environment to be adversely affected damage by
continuousexploitation of natural resources under the mining permitwhich runscounter
tothevery object and purpose of issuance of Natification dated 14.09.2006. The concept
of strict regulatory regimefor minor mineral shall explodeif one category of minera
concession, i.e., mining permits are permitted to excavate to deplete natural resources
without there being any environmental regulatory measures. Notification dated
14.09.2006 never intended that mining concession by mining permit should be kept out
of regulatory measure. Neither the said Notification can be interpreted in the above
manner nor the same shall advance the object of protection of environment whichis
the spirit of the enactment and judgment of the Apex Court in Deepak Kumar’ s case
(supra). Issue Nos.l and 1V to VI are answered accordingly.

61. One more aspect need to be considered in this regard. Notification dated
14.09.2006 has suffered various amendments. One of the amendments madeinthe
ScheduletotheNotification dated 14.09.2006 isNatification dated 09.09.2013 by which
withregardtoitem No.1(a) column4. Amendment madefor item No.l(g) isasfollows:

“MINISTRY OF ENVIRONMENT AND FORESTS
NOTIFICATION
New Delhi, the 9th September, 2013.

S.0.2731(E).-In exercise of the powers conferred by sub-section(l) and clause (v)
of sub-section (2) of Section 3 of the Environment (Protection)Act, 1986 (29 of 1986)
read with sub-rule (4) of rule 5 of the Environment (Protection Rules), 1986, the Central
Government hereby makes the following further amendment to the notification of the
Government of India, in the Ministry of Environment and Forests number S.0.1553(E)
dated 14th September, 2006 after having dispensed with the requirement of notice under
clause (@) of sub-rule (3) of the said rule 5 in public interest, namely: -

In the said netification, in the Schedule, for item 1 (a) and entries relating thereto, the
following item and entries shall be substituted, namely:-
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1 2

3

4

5

(1) Mining
of minerals

‘1@

(i) Slurry pipe-
lines (coal
lignite and
other ores)
passing
through natio-
nal parks or
sanctuaries or
coral reefs,
ecologically

sensitive areas.

>50 ha of mining
lease areain respect
of non-coal mine
lease.

>150 ha of mining
lease area in
respect of coal
mine |lease.

Asbestos mining
irrespective of
mining area.

All projects.

<50 ha of mining
lease area in
respect of minor
minerals mine
lease; and

<50 ha>5 ha of
mining lease
area in respect
of other non-
coal mine

|ease.

<150 ha>5 ha of
mining lease
area in respect
of coal mine
lease.

General Conditions shall apply
except for project or activity of
less than 5 ha of mining lease
areafor minor minerals:

Provided that the above
exception shall not apply for
project or activity if the sum
total of the mining lease area of
the said project or activity and
that of existing operating mines
and mining projects which were,
accorded environment clearance
and are located within 500
metres from the periphery of
such project or activity equals
or exceeds 5 ha

Note:

(i) Prior environmental clearance
is required at the stage of
renewal of mine lease for which
an application shall be made up
to two years prior to the date
due for renewal. Further, a
period of two years with effect
from the 4th April, 2011 is
provided for obtaining environ-
mental clearance for all (those
mine leases, which were opera-
ting as on the 4th April, 2011
with requisite valid environ-
mental clearance and which
have fallen due for renewal on
or after 4th November, 2011:

Provided that no fresh environ-
mental clearance shall be
required for a mining project or
activity at the time of renewal of
mining lease, which has already
obtained environmenta clearance
under this natification.

(i) Mineral prospecting is
exempted”.
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62. Inview of theNatification dated 09.09.2013, now al mining leasesinrespect
of all minor minerals having an area of lessthan 50 hectaresrequired environmental
clearance. This obviously include the lease areas less than 5 hectares. However, in
the context of the aforesaid Notification, learned counsedl appearing for different quarry
ownershasrelied on order of the National Green Tribunal dated 13.01.2015in O.A.
No.123 of 2014 and M.A. N0.419 of 2014 inthe matter of Himmath Sngh Shekhawat
v. Sate of Rajasthan & Ors. The National Green Tribunal inthe said order has held
and declared that Notification dated 14.09.2013 is invalid and inoperative for
non-compliance of the statutorily prescribed procedure under the 1986 Rules. The
following isthedirectionissued by theNationa Green Tribunal.

“For the reasons afore recorded, we hold and declare that the Notification dated 9"

September, 2013 invalid and inoperative for non-compliance of the statutorily prescribed
procedure under the Environment (Protection) Rules, 1986 and for absence of any reason
for absence of any justifiable reason for dispensation of such procedure.”
Learned counsdl gppearing for the petitionersinthe Public Interest Litigations contended
that the N ational Green Tribunal hasnojurisdictiontoquash anatificationissued under
the1986 Act. It issubmitted that theorder of the National Green Tribunal isinoperative
and has no effect on continuance of the notification dated 09.09.2013. For the purpose
of this caseit isnot necessary for usto enter into theissue as to whether direction of
theNational Green Tribund initsorder dated 13.01.2015isinoperativeor invalid, since
wehavedready held that in view of thedirection of the Government of India, Ministry
of Environment and Forests dated 18.05.2012 read with the Judgment of the Apex
Court in Deepak Kumar’ s case (supra) how it is mandatory to obtain environmental
clearance of mining lease for an arealess than 5 hectares.

63. Now wetakelssueNo.lll whichrelatestoimpact of theamendment to Section
14 of the1957 Act. Shri P.B. Sahasranaman, learned counsel appearing for theleading
Writ Petition has contended that by amendment made Section 4 having been made
applicabletominor mineral, no mining operations can be permitted except by mining
leaseand mining operations by mining permit/quarry leasesareall against the provisions
of Section 4. It is submitted that permits are contemplated only for reconnaissance.
Section4(1) containsaninjunctionthat “ no person shall undertakeany reconnai ssance,
praspecting or mining operationsinany ared’ . Thusthe predominant object of Section4is
to prohibit undertaking of any mining operationin any areaexcept by amining lease.
When Section 4 has been made applicable to the minor minerals, Section 15 of the
1957 Act hasalsoto be given dueweight. Under Section 15, the Stateisempowered
tomake rulesinrespect of minor minerals, i.e., quarry leases, mining leases or other
mineral concessions. Provisionsof Sections4, 14 and 15 haveto be given harmonious
constructiontoadvancetheobject of the 1957 Act. Section4 cannot bereadinamanner
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that althoughthereis prohibition in undertaking of mining operation by mining lease
thereis no prohibition of mining by mining permit. Any such interpretation shall be
destructive of the very object of Section. Wethusare of the view that the submission
thet after amendment to Section 14, nomining operationscan bedlowed by aminingpermit
and mining operationisto be doneonly except under amining lease hasto bergected.
Restrictionunder the Sectionthushasto beread asaprohibition of al mining operations
whether under amining lease or by any other kind of mineral concession. Theissueis
answered accordingly.

64. Now we cometo Issue Nos.Il & VII. One of the issues referred to by the
learned Single Judgeiswhether Government Order dated 10.01.2014 canberelied on
by the petitionersinview of theinterim order passed by the National Green Tribunal
dated 27.09.2013. Government Order dated 10.01.2014 hasbeen quotedinthereferring
order whichisto thefollowing effect:

“GOVERNMENT OF KERALA
Abstract

Industries Department-Mining and Geology-Short term permits for extraction of

Minor Minerals-pending Environment clearance-Extension of time granted-orders issued
INDUSTRIES (A) DEPARTMENT

G.0.(Ms) No.5/2014/1D. Thiruvananthapuram, Dated, 10th January, 2014.

Read:- 1) G.0.(Ms).N0.140/2012/ID dated 23.11.2012

2) G.0O.(Ms). NO.144/2012/ID dated 11.12.2012
ORDER

Government as per the orders read above have ordered that short term permits can
be granted for the existing quarries for extraction of minor minerals from private holdings
of less than five hectares which are not on leases on Government lands for a period not
exceeding one year, without insisting Environment Clearance from the Ministry of Forest
and Environment, if the applicant concerned had complied with all other conditions for
issuance of such permits specified under the Kerala Minor Mineral Concessions Rules
1967. This order was subject to further orders, if any that would be passed by the Supreme
Court of India on the clarification petition proposed to be moved by the Government of
Kerala in the Supreme Court on the order dated 27.2.2012 in SLP © No: 19628/2009.
Government after having considered the situation of acute shortage of raw materialsin the
construction field of the State due to standstill of operations in the sector are pleased to
extend the tenure of operation of the aforesaid orders with respect to grant of short term
permits without insisting the Environment clearance for a further period of one year.

By order of the Governor,
P.H. Kurian
Principal Secretary to Government.
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By order dated 04.01.2014 the State Government hasextended the Government Order
dated 11.12.2012.

65. After thejudgment of the Apex Court in Degpak Kumar’ s case (supra) and
the Government of IndiaOrder dated 18.5.2012, by order dated 23.11.2012, thefollowing
has been directed.

“ Government have examined all the aspects of the issue in detail and are pleased to
order that, in the light of the legal opinion furnished by the Advocate General short term
permits can be granted for the existing quarries for extraction of minor minerals from
private holdings, for a period not exceeding one year, if the applicant concerned had
complied with all other conditions for issuance of such permit, as well as the conditions
regarding environmental clearance stipulated in the Supreme Court Order read as 1% paper
above, wherever applicable.

By Order of the Governor,
K.S.SRINIVAS,
Special Secretary to Government”

66. Subsequent to Government Order dated 23.11.2012, another Government
Order wasissued on11.12.2012 by the State Government by which certain directions
areissued inresponseto letter dated 28.11.2012 sent by the Director of Mining and
Geology. Government Order dated 11.12.2012 isasfollows:

“GOVERNMENT OF KERALA
Abstract
Industries Department - Mining & Geology - Order dated 27.2.2012 of Honourable
Supreme Court in I.A. Nos.12-13 of 2011 in SLP No. 19268-19629 of 2009 on the grant
of Mineral Concessions to minor minerals - Issuance of permits for extraction of minor
minerals in private holdings - Modified Orders issues.
INDUSTRIES (A)DEPARTMENT
G. O. (Ms) No. 144/2012/id dated, Thiruvananthapuram 11.12.2012.

Read:- 1) G.O(Ms) 140/12/ID dated 23.11.2012.

2) Letter N0.3889/M2/2012 dated 28.11.2012 of the Director of Mining and
Geology, Thiruvananthapuram
ORDER
As per order read as 1% paper above, Government accorded permission to grant short
term permits for existing quarries for extraction of minor minerals from private holdings,
for a period not exceeding one year, if the applicant concerned complied with all other
conditions for i ssuance of such permit, aswell as other conditions regarding environmental
clearance tipulated in the Supreme Court Order read as 1% paper above, wherever
applicable.
2. But as per letter read as 2nd paper above Director of mining and Geology requests
to clarify the following parts.
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(i) Whether short term quarrying permit for a period of less than one year can be
granted without obtaining environmental clearance stipulated in the order of the Supreme
Court dated 27.02.2012, if the application is satisfactory in all other respects.

(2) What are the conditions/circumstances that invite environmental clearancein the
case of issuance of short term quarrying permit for minor minerals?

(3) The matter has been examined in consultation with the law Department. Thelegal
opinion received isthat short term temporary permits can be granted to those persons who
are digibleif all other legal requirements for doing mining operations are complied with.
Itistherefore clarified that short term permits can be granted in respect of minor minerals
in private holdings which are not on leases on Government lands subject to satisfaction
of the various requirements specified under the Kerala Minor Mineral Concessions Rules,
1967.

4. This order will be subject to further orders, if any that would be passed by the
Supreme Court of India on the clarification petition proposed to be moved by the
Government of Kerala in the Supreme Court on the order dated 27/02/2012 in SLP ( C)
No. 19628/2009.

5. The G.O. read as 1% paper above, is revised to this extent.
By order of the Governor,
Tom Josg,

Specia Secretary (in charge)”
Conseguence of Government Order dated 11.12.2012 as extended by Government
Order dated 10.01.2014isthat the Government is entitled to grant short termtemporary
permitstothosewho areeligibleand al other legal requirements of mining operations
arecomplied with. The Government Order further stated that short term permits can
be granted in respect of minor minerals of private holdings which are not lease on
Government holdings.

67. Now theorder of theNational Green Tribunal dated 27.09.2013 hasbeen quoted
inthereferring order. The Tribund videitsinterim order issued thefollowing directions:

“ Accordingly, we restrain any person, Company and Authority to carry out any such
digging activitiesof brick earth or ordinary earth against the directivesissued by the MoEF
dated 24.06.2013 in any part of the country without obtaining EC from the competent
authority as per the Natification. The Chief Secretaries of all the States’UTs are to ensure
strict adherence to this order. Dasti order allowed.”

68. Interim order of the Tribunal having been issued to all Chief Secretaries of
the State who were directed to ensure strict adherence of the order. Unlessthe said
order isvaried or modified, the State was under an obligationto comply withthe said
direction.

69. Learned Advocate General has submitted that now sincethe State of Kerala
has framed the 2015 Rules, theissue asto whether the State could have beenissued
short term permit without obtaining environmental clearancehaslostisrelevancy. Itis
submitted that the said issue has become academic only.
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70. Thejudgment of the Apex Court in Deepak Kumar’ s case has already been
noted above whereinin paragraph 29 interim order was passed. In paragraph 27 of the
judgment the Apex Court hasdirected all the States’Union Territoriestogive effect to
therecommendations made by the Ministry of Environment and Forestsinits Report
of March 2010 and the model guidelinesframed by the Ministry of Mines within a
period of six months from that day and submit their compliancereports. Whereasin
paragraph 29 by the words “in the meanwhile’ it clearly meant the situation till the
State amends its Rules as per the directions issued in paragraph 27. In the present
casethe State has framed the 2015 Ruleswhich supersedes Rules 1967. Itisrelevant
torefer to some Rules of the 2015 Rulesrelating to environmental clearance. Rule9
contemplatesdisposal of applicationfor the grant of quarrying permit tobewhenthe
applicant submits approved mining plan and environmental clearancefor theprecise
area. Rule 9(2) contemplatesissue of quarrying permit only on receipt of mining plan
and environmentd clearance. Rule9is quoted below:

9. Disposal of application for the grant of quarrying permit - (1) On receipt of
the application for grant of quarrying permit for undertaking quarrying operations, the
competent authority shall make siteinspection and take decision regarding the precise area

to be granted for the said purpose and intimate the applicant to submit approved mining
plan and Environmental Clearance for the precise area:

Providedthat, approved mining plan and environmental clearance shall not beinsisted,
for the issuance and renewal of permits in the case of Laterite Building Stone.

(2) On receipt of an approved mining plan and Environmental Clearance for the
precise area and on production of all other statutory licenses/clearances/No Objection
Certificate etc. from other statutory authorities concerned, the competent authority shall
issue a quarrying permit to the applicant within thirty daysin Form N for ordinary earth
and in Form M for all other minor minerals.”

Rules 12 relatestorenewal of aquarrying permit whichistothefollowing effect:

12. Renewal of a quarrying permit-- On receipt of an application in Form-A, a
guarrying permit may be renewed for a further period of two years but not exceeding one
year at atime after complying with the procedure provided for grant of quarrying permit
under rule 9 and subject to the production of al other gatutory licenses’ dearances/ No Objection
Certificate, etc., from other statutory authorities concerned:

Provided that, the environmental clearance required under rule 9 shall not beinsisted,
inthe case of renewal of quarrying permits, in respect of quarries which had avalid permit
as on 9th day of January 2015:

Provided further that the approved mining plan required under Rule 9 shall not be
insisted till 1st April 2016 for renewal of a quarrying permit.”

Rule20whichdedlswith grant of quarrying permit also makesthe conditionsas specified
inChapter 11 applicableto grant of quarrying permit in respect of landswhichvestsin
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the Government. Chapter V which deals with grant of quarrying leasesin respect of
landsinwhichthemineral or minera right vestsinthe Government also contemplates
issuance of quarrying lease only after receipt of mining plan and environmental
clearance. Rule 33 (1) and (2) which arerelevant are quoted below:

“33. Disposal of application for the grant or renewal of quarrying lease --
(1) On receipt of the application for grant or renewal of quarrying lease for undertaking
guarrying operations, the competent authority shall make site inspection and take decision
regarding the precise area to be granted for the said purpose and intimate the applicant to
submit approved mining plan and Environmental Clearance for the precise area,

(2) On receipt of an approved mining plan and Environmental Clearance for the

precise area and on production of all other statutory licenses/clearances/No Objection
Certificate etc. from other statutory authorities concerned, the competent authority shall
grant a quarrying lease within thirty days.
Fromthe2015Rulesitisclear that now the State hasspecifically prescribed requirement
of environmental clearancefor grant of mining permit aswell asmining lease/quarrying
lease. Rulehaving coming into from 07.02.2015 all subsequent acts by the State hasto
be conducted in accordance with the statutory Rules. Order of the Apex Court in
Deepak Kumar’ s case (supra) which was issued as an interim measure has served
its main purpose since requirement of obtaining environmental clearance has been
engrafted inthe 2015 Rules.

71. One submission which has been pressed by the learned counsel for the
intervenorsisthat proviso has been engraftedin Rule 12 totheeffect that environmental
clearancerequired under rule9 shall not beinsisted, in the case of renewd of quarrying
permits, inrespect of quarrieswhich had avalid permit ason 9th day of January 2015.
Whether the permitwasvalid as on 09.01.2015isthe question which hasto beexamined
with regard to the facts of each case/each permit. We having held that after the
judgment of the Apex Court in Deegpak Kumar’ scaseand theorder of the Government
of India, Ministry of Environment and Forestsdated 18.05.2012 all mining operations
required environmental clearancewithregard to arealessthan5 hectaresfor obtaining
permit thereafter or renewal environmental clearanceisrequired. Wethusare of the
view that the concept of valid permit as on 09.01.2015 under the proviso to Rule 12
hasto beread accordingly. There being no challenge before uswith regard to any of
the 2015 Rules, it isnot necessary for us to say anything more. Issue Nos.ll and VI
areanswered accordingly.

72.1ssueNo.VIlI relatestointerpretation of Rule68. Rule 68 formspart of Chapter
V1 which pertainsto mining plan. We have noted that as per Rules9 and 33 for grant of
mining permit and grant of renewal of quarrying lease, submission of approved mining
planismandatory. However, with regard to existing lease holders aseparate provision
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(Rule 66) isengrafted. Rule 66(1) grants one year time from the commencement of
Rulesfor submission of mining plan where quarrying operationsfor minor minerals
have been undertaken. As per Rule 66(2) the said period can befurther extended for
aperiod of oneyear. Rule 68 provides that quarrying operationsto bein accordance
withmining planwhichisquoted below:

68. Quarrying operations to be in accordance with mining plan.-- (1) Every
lessee shall carry out quarrying operations in accordance with the approved mining plan
with such conditions as may be prescribed under these rules or with such modifications,
if any, as permitted under these rules or the mining plan or the scheme approved under
these rules, as the case may be.

(2) If the quarrying operations are not carried out in accordance with mining plan as
prescribed under these rules, the competent authority may order suspension of all or any
of the quarrying operations and permit continuance of only such operations as may be
necessary to restore the conditions in the quarry as envisaged under the said mining plan.
Rule 68 requiresthat every lessee shall carry out quarrying operationsin accordance
with the approved mining plan. Rule 68, however, further requires carrying out of
guarrying operations*with such conditions asmay be prescribed under theserulesor
withsuchmodifications, if any, permitted under theserules’. Rule 68 thusclearly meant
carrying out of themining operationsinaccordancewith themining plan. Rule66thus has
toberead along with Rule 68 and Rule 66 engraft an exceptiontothegeneral Rule68
whichrequired that every quarrying operation beinaccordancewith themining plan.
If itisheld that Rule 68 isto override any other Rule of the 2015 Rules pertaining to
mining plan, the same shall not be in accordance with the intend and content of Rule
68. Wethusare of theview of that Rules 66 and 68 haveto beread together and Rule
66 is acategory exempted from the mandatory requirement as provided in Rule 68.
We thus are not persuaded to accept the interpretation given by Shri P.B.Krishnan,
learned counsel appearingfor thepetitionersin W.P(C) No.4471 of 2015. Asobserved
above, the 2015 Rules have been framed keeping in view of the observations made by
the Apex Court in Deepak Kumar’ s case and there being no challenge to the 2015
Rules, al the parties before us have to act in accordance with the 2015 Rules with
regard to carrying out mining operations by means of mining permit/quarrying lease.
The State authorities have also to act in accordance with the 2015 Rules and
observations as made above.

73. Inseveral Writ Petitions as noted above, petitionerswho have quarry permits/
mining permit/mining lease have come up seeking police protection. Inmost of the Writ
Petitionsvalidity of the mining permits granted to them have already cometo an end.
Insome of the Writ Petitionsvaidity of themining permit iscontinuing. Lookinginto
thefact that the 2015 Rules has been enforced by the Stateonly from 7.2.2015, weare
of theview that in caseswherequarrying permit/mining permit/mininglease claimed to




E&]RAL‘%S Thi duct is Li d to:Rosh D. Al d
L TIM is product is Licenced to:Roshen D. Alexander

KLT Online Print Pages 52 of 56 23.11.2023

eliable & Responsible Legal Reporting Since 194!
©2015 Kerala Law Times

All Kerda River Protection Council v. State of Kerala (Ashok Bhushan , Ag. C.J.) 129

carry mining operationsare still inexistence, they may approach the District Collector
who after takinginto consideration the 2015 Rulesand the observations madeby usin
this Judgment may consider and take decision asto whether they areentitled to carry
on mining operations. Itisonly on grant of appropriate clarifications/clearance from
the District Collector, petitionersmay carrying mining operationsand submit application
to the CircleInspector/Sub Inspector concerned for providing police protection.

74. Theissues having been considered in theforegoing discussion, now wecome
tothedifferent groups of Writ Petitionsdetails of which have aready been noted. As
noted above, thefirst three Writ Petitions consisting of Group-1, relateto Public Interest
Litigations. Prayersintheleading Writ Petition, W.P(C) N0.31148 of 2014 arethat a
mandamus beissued to respondents 1 and 2, Stateof K erdlaandthe Director of Mining
and Geology to seethat all quarrying operationsinthe KeralaState are permitted by
lease by scrupulously following Exhibit P1, i.e., the order of the Government of India
Ministry of Environment and Forests dated 18.05.2012. The Second prayer is for
restraining respondents 1 and 2 and its subordinate officersfromissuing permitsand
licencesinvoking theprovisionsof KeralaMinor Mineral ConcessionRules, 1967 for
the purpose of mining operationsof minor mineras. Inview of our answer tothel ssues,
that mining operationsare permissible both by grant of mining/quarry leaseaswell as
by mining permit, prayer of the petitioner that directionto the Stateto permit mining
only by lease, cannot be accepted. As noted above, the 2015 Rules have aready
enforced inthe State of Kerala, now all mining permits, mining leaseand quarry lease
and other mineral concessionshaveto bein accordancewiththe 2015 Rules. Thusall
mining operations haveto be conducted inaccordance with the 2015 Rulesaswell as
the observationsmade by usinthisjudgment. Exhibits P3 and P4, Government Orders
dated 23.11.2012 and 11.12.2012 have been prayed to be quashed. We have dready
held that after the judgment of the Apex Court in Degpak Kumar’ s case (supra) and
the order of the Government of India, Ministry of Environment and Forest dated
18.05.2012, all grant of mining lease/mining permit for lessthan 5 hectareshavetobe
inaccordancewiththe environmental clearance as envisaged by the Natification dated
14.09.2006. Thus boththe aforesaid Government Ordershaveto beread accordingly
and further the2015 Rules having framed and enforced by the State, all actionsregarding
mining operations haveto be doneinaccordancewiththe 2015 Rules. Further prayer
has been made to quash amendment dated 30.06.2014, i.e., KeralaMinor Minerd
Concessions (Amendment) Rules, 2014 by which amendments were made in Rule 8
of the 1967 Rules. The 1967 Ruleshaving already superseded by the 2015 Rules, there
IS no necessity to consider the aforesaid prayer.

75. Withregardtoother Public Interest Litigation, i.e., W.P.(C) No.20601 of 2014,
where petitioners are aggrieved by the unauthorised conduct of granite unit by
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respondents 7 and 8 we have aready thetaken view that mining plan hasto besubmitted
by dl existing quarry ownersin accordancewith Rule 66 read with Rule 68. Petitioners
havefurther prayed that the GramaPanchayat has decided not to renew of operation
of quarry and metal crusher by its decision dated 29.04.2014. In the facts and
circumstances of the casewe are of theview that liberty can be giventothe petitioner
to gpproach theDistrict Collector who may examine theentitlement of respondents 7
and 8 to carry mining operationsin accordance with the observations made by usin
thisjudgment aswell asal relevant law including the2015 Rules. Thethird Writ Petition
which has beenfiled with regard tothe 2015 RulesisW.P(.C) N0.4471 of 2015. As
noted above, learned counsel Shri P.B.Krishnan has confined his submission to
interpretation of Rule 68 of the 2015 Rules. According to the learned counsel as per
Rule68 makesmining operations only by amining planwhichisamandatory provision.
We have already dealt with the question while deciding issue No.V 111 and this Writ
Petition thus hasto be decided accordingly.

76.WecometoGroup-11 Writ Petitions, whichhave beenfiled by various petitioners
praying for stay of quarrying activitiesby different privaterespondentswho had obtained
quarrying permit/mining lease/mining permits. Inthe Writ Petitionsit has been pleaded
that privateindividualsare carrying mining operationsin violation of thejudgment of
the Apex Court in Degpak Kumar’ s case (case) aswell as Government Order dated
14.09.2006 and the order passed by the Government of India, Ministry of Environment
and Forests. Wehave considered all theissuesasnoted above and we areof theview
that interest of justicewould be served ingiving liberty toall thepetitionersand private
respondentsto approachthe District Collector for appropriate clearancefor carrying
mining operations as per the 2015 Rules and the observations made by usin this
judgment. The District Collector hasto examine all aspects of the matter as per the
law laid down by usinthisjudgment aswell asRule 2015. Themining operation, if any
may be held only after such clearance by the District Collector.

77.Group-lll and 1V Writ Petitions are by quarry owners/permit ownersseeking
different rdliefs. Group-1V relatesto the Writ Petitionsfiled by quarry owners/permit
owners seeking policeprotectionfor carrying out their quarrying operation. Wehave
aready held that quarrying operation/mining operationsby mining leaseor mining permit
isto beconducted in accordance withthe2015 Rules aswell asthe observationsand
directionsmade by usinthisjudgment. Interest of justicewould be served by giving
liberty toall petitioners of Group-Ill to approach the District Collector for necessary
clarification/clearance order and the petitioners may act accordingly. For petitioners
who are seeking police protection, liberty is given to them to approach the District
Collector for seeking necessary clarification/clearanceorder regarding their entitlement
to carry onmining operationsas per the 2015 Rules and the observationsmade by us
inthisjudgment.
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78. Wit PetitionNo0.7632 of 2014 whichisincluded in Group-11l needsaseparate
consideration sinceinthe said Writ Petition petitioner has prayed for quashing Ext.P9
Government Order dated 19.02.2014 by which the State cancelled the quarry permit
granted tothe petitioner. Petitioner wasgranted quarrying leaseon 10.03.2010for ten
yearsto extract building stonesfrom oneacreof land in Sy.No.577/1 part. Initially the
application was rejected on 18.04.2009 against which appeal was filed which was
allowed by the Joint Secretary of the State of Kerala. The Forest Department had
preferred a Second Appeal beforethe 1 respondent where objection wastaken that
distance between Shenthurni Wild Life Protection Centre and the proposed siteisonly
2.5kms. and no-objection from the Forest Department wasnever obtained. The Second
Appeal was disposed on certain undertakings. The State Government has cancelled
themining leaseon10.6.2013. Petitioner filed aWrit Petition N0.16940 of 2013 where
this Court set aside the order the State Government and directed the Government to
passfresh order. Now the Government haspassed afresh order on 19.02.2014 whereby
the Government heldthat quarrying leasewould stand cancelled. The Government in
itsorder noted that property islying inthemidst of reserved forest covered with variety
of endemic floraand fauna. It was further held that land in this areais covered by
Aryankavu Village, which is one of the 123 Villages notified as EFA in the
Kasthurirangan Report. TheForest Department from thevery beginning raised objection
regarding running of thequarry. The Villagehaving beenincluded inoneof the Villages
of 123 Villages notified and the Forest Department of the State having not given no
objection, thedecisionof the State Government in cancel ling theleasecannot befaulted.

79. Group-V consistsof two Writ Petitions and one Writ Appeal. Writ Petition
No0.4662 of 2014 wasfiled chalenging theorder dated 26.06.2013 passed by the District
Callector rejecting the application of the petitioner for no-objection certificate to
manufacture bricks. Petitioner claimed that heis entitled to mine clay as per permit
dated 20.02.2010. Interest of justice will be served by giving liberty to the petitioner
for making afresh applicationin accordancewiththe 2015 Rulesand the observations
madeby usinthisjudgment.

80. Writ Petition N0.2636 of 2015 has been filed praying for a mandamus
commanding the 2ndrespondent to consider and dispose of Exts.P7 to P9 objections
and suggestions against the draft 2015 Rules before publishing thefinal notification
framing rulesby the State Government. The 2015 Ruleshaving been dready published
and enforced, this Writ Petition has becomeinfructuous.

81. W.A. N0.1566 of 2014 hasbeenfiled challenging thejudgment of thelearned
Single Judge dated 23.01.2014 by which decision of the Panchayat rejecting the
petitioner’ sapplication forissuance of licenceto conduct quarry wasupheld. Noinfirmity
canbefound out inthejudgment of thelearned Single Judge. However, there shall be
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liberty to the petitioner to make fresh applicationin accordancewiththe2015 Rulesas
well as the observations made by us as noted above.

82. Inview of theforegoing discussion, we cometo thefollowing conclusions.

(i) In case where quarrying/mining/lease which were existing on the date of issuance
of Natification dated 14.09.2006 or on the date of issue of the order dated 18.05.2012 by
the Government of India, Ministry of Environment and Forests with regard to area less
than 5 hectares no environmental clearance with regard to extraction of minor mineral is
required. Notification dated 14.09.2006 contemplated obtaining environmental clearance
only with regard to new projects/new activities.

(ii) Government Order dated 10.01.2014 cannot be relied on by the parties in view
of therestraint order issued by the National Green Tribunal dated 27.09.2013 till suchtime
the restraint order continues.

(iii) By amendment of Section 14 by Act 37 of 1986 making Section 4 applicable to
minor minerals also the provision contained in Section 4 shall be applicable to mining
operations by a person holding mining lease or any other kind of mineral concession. It
cannot be accepted that mining operation with effect from 10.02.1987 cannot be
continued by a person holding any other mineral concession apart from mining lease.

(iv) Judgment of the Apex Court in Deepak Kumar’ s case (supra) did not contemplate
environmental clearance for an area less than 5 hectares with regard to existing mining
lease/mining permits on the date of judgment. Paragraph 29 of the judgment clearly
directed that leases of minor minerals including their renewal for an area of less than five
hectares be granted by the State/lUnion Territories only after getting environmental
clearance.

(v) Environmental clearance as contemplated by Notification dated 14.9.2006
required environmental clearance for new projects/new activities.

(vi) The Notification dated 14.09.2006 having been applied vide order dated
18.5.2012 of the Government of India, Ministry of Environment and Forests all mining
operations for new project and new activities for an area less than 5 hectares after
18.5.2012 required environmental clearance carried through either a mining lease or
mining permit.

(vii) Interim order passed by the Apex Court on 27.01.2012 was intended by the
Supreme Court to operate till the Rules have been framed by the States taking into
consideration the guidelines and recommendations of the Ministry of Environment and
Forests.

(viii) As per Rule 68 no mining/quarrying operations can be permitted without there
being an approved mining plan. But such rule is subject to exception as engrafted in
Rule 66, i.e., for existing lease holders, time has been allowed to submit mining plan.

83. Now we cometo Issue No.I X, reliefswhich the petitioners are entitled to.

84. Inview of foregoing discussions, wedisposeof al theWrit Petitionsincluding
oneWrit Appeal inthefollowing manner:
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(i) Writ Petitionsrelating to Group - |, Public Interest Litigations ar e disposed
of in accordance with our conclusions and directions contained in paragraph 82.

(i) All the Writ Petitionsrelatingto Group - 11, challenging quar r ying oper ations
by private individuals are disposed of with a direction to the District Collector to
examine theright of quarrying owner s/mining per mit owner s (private r espondents)
to carry mining operations and to issue necessary clarifications/clearance only
after being satisfied that such mining operations are in accor dance with the 2015
Rules as well as the observations made by this Court in the present case.

(iii) Writ Petitions of Groups - 111 & IV (except WP(C).No0.7632 of 2014), by
guarry owners as well as quarry owners seeking police protection are disposed of
giving liberty to the petitionersto approach the District Collector for carrying on
mining oper ations which clearance shall be issued by the District Collector only
after being satisfied that they are entitled to carry mining operations as per the
2015 Rules and the observations made by this Court in the present case.

(iv) W.P(C).No.7632 of 2014 is dismissed upholding the order of State
Government dated 19.2.2014 cancelling the quarry lease.

(v) All the three cases of miscellaneous Group are disposed of in the following
manner :

(a) W.P(C) No.4462 of 2014 is disposed of giving liberty to the petitioner to
submit appropriate application before the competent authority seeking per mit of
ordinary earth as per the 2015 Rules.

(b) Writ Appeal N0.1566 of 2014 is dismissed giving liberty to the appellant to
make fr esh application befor e the Panchayat for obtaining licence under theK erala
Panchayat Raj Act after obtaining necessary permit for quarrying operationsin
accor dance with the 2015 Rules.

(c) W.P(C) No0.2636 of 2015 is dismissed having become infructuous due to
enforcement of 2015 Rules with effect from 07.02.2015.

All the above cases are disposed of accordingly.
Parties shall bear their own costs.
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ITEM NO.19 COURT NO.8 SECTION XI-A

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

SPECIAL LEAVE PETITION (CIVIL) Diary No(s). 38313/2019

(Arising out of impugned final judgment and order dated 23-03-2015

in WP(C) No. 31148/2014 passed by the High Court Of Kerala At

Ernakulam)

A.K. DEVISON PETITIONER(S)
VERSUS

ALL KERALA RIVER PROTECTION COUNCIL & ORS. RESPONDENT(S)

(IA No0.180835/2019-CONDONATION OF DELAY 1IN FILING and IA

No.180837/2019-EXEMPTION FROM FILING C/C OF THE IMPUGNED JUDGMENT

and IA No0.180834/2019-PERMISSION TO FILE PETITION (SLP/TP/WP/..)

and IA No.180836/2019-PERMISSION TO FILE ADDITIONAL

DOCUMENTS/FACTS/ANNEXURES )

Date : 16-12-2022 This petition was called on for hearing today.

CORAM

HON'BLE MR. JUSTICE SANJIV KHANNA
HON'BLE MR. JUSTICE M.M. SUNDRESH

For Petitioner(s) Mr. Abir Phukan, Adv.
Mr. Arjun Garg, AOR
Mr. Vedant Goel, Adv.
For Respondent(s)

UPON hearing the counsel, the Court made the following
ORDER

Learned Counsel for the petitioner seeks permission to
withdraw the present special leave petition.
In view of the statement made, the special leave petition is

dismissed as withdrawn.

(POOJA SHARMA) (R.S. NARAYANAN)
COURT MASTER (SH) COURT MASTER (NSH)
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Proceedings of the Tahasidar, Tamarasserry dtd. 08.12.2016
(Present: Muhammed Rafeeq. C)

Sub: Granite quarrying- threat to life and properties-action to be taken-reg
Ref: 1) Application dtd. 27.10.2016 by Haneefa, Malayil, Veeryambram.
2) Report No. 460/16 dtd. 04.11.2016 of Sivapuram Village Officer.

3) Order No. 04/2016-17/GEO/DOZ/M-650/2016 dtd. 19.09.2016 of
the Director, District Mining & Geology, Kozhikode.

khkkkhkhkhhhhhhhhkrkx

By virtue of reference cited as item No. 1 above, Sri Haneefa and others had
submitted a complaint stating that the life and property of the nearby
residents are at risk due to the operation of the granite quarry belonging to
Mrs. Indira E, Geo Enterprises, Eratiil House, Iyad P.O., situated in Re-Survey

No. 29 in Sivapuram Village, Veeryambram Desam of Thamarassery Taluk.

It was stated in the complaint that during the blast, pieces of granite are
falling on the houses, and there is noise and air pollution due to the operation
of the compressor and breaker. In this regard, based on the submission of
inquiry report by Village Officer, Sivapuram cited as item No. 2 above, on
15.11.2016, I have personally inspected the site. The complainant's house is
situated at a distance of about 100 meters from the quarry. It is understood
that Jio Enterprises has been mining for nearly 30 years with all kinds of
licences. Though by virtue of reference cited as item No. 3 above, there is an
order issued by the Mining & Geology department on 19.09.2016 to extract
5000 MT of granite from the quarry; complainant Hanifa, his brother
Muhammad Rafi and Mrs. Indira, Managing Partner of Jio Enterprises were

heard personally by me on 05.12.2016.



This complaint is disposed of directing Mrs. Indira to continue mining in
accordance with law till 18.12.2016, i.e. the expiration of order to extract
granite referred as item No. 3 above without causing any complaint and a
further direction to the Village Officer and Sivapuram to cause spot inspection
so as to ensure that whether any illegalities are carried out or not. This
Complaint is disposed accordingly.

Tahasildar
Copy to:
1. Sri. Haneefa, Malayil Veeryambram } to be returned by Sivapuram V.O
Sri. Muhammed Rafi, Malayil, Veeryambram
Smt. Indira, Managing Partner, Eradiyil, Veeryambram

Village Officer, Sivapuram

a K b

Charge Officer, Sivapuram
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ANNEXURE: R6 (XI)

IN THE COURT OF SUB DIVISIONAL MAGISTRATE, KOZHIKODE
(Present: Shamin Sebastian)

A 1088972016
Haneefa Malayil.
Sio Kunhashameed, } Petitioner
lyvad PO
[ Indira
Managing Pariner, Jeo Enterprises Respondent
lyvad PO, '

ORDER

The main grievarce of the petitioner is that the respondent is conducting the quan
operation which is threat to the life and property of the petitioner. On 23.10.2016 grane.
pieces were scatlered in ;0 his house and the tiles were broken, The extraction ol the oras.
sone is bevond the permitted quantity and his Life is miserable due 1o the soww cnd
pollution.

On the petition. the Village officer Sivapuram was directed to conductl the i
inspection and to submit the report. The Village Officer submitted the report on U5 11 2nde
As per the repont two tilss of the roof were seen broken and there were small cracks v 1
walls of his house. and there were cracks on the walls of the house of his bretker alse 't
distances of the houses from the quarry 2t 100 and 150 meter IE-E-pEC-liUL:l}'.

The conditional order Ufs 133(1){d) was issued directing the respondent ti “top o
quarry or 1o appear befor2 this court and show cause why the order should not be enloresd

The counsel for the re:s:pnndml ari. Adv P K Dhamaraj appearcd and fifed o
counter statement.

Heard both parties on 17.05.2017. Mo omal evidence was adduced by bath pain.
e petinoners argued that the licence abtained by the quanry owner: 15 by memrs o poliie
und financial influence and no action was taken by the police authority on his complas, |
counsel for the respondent argued that the functioning of the quernry is with all the Lo
licenses and the complaint of the petitioner is false and requested 1o dismiss the oiinons,

The petitioner produced the following decuments.

1. Copy of Stop memao issued by Senior Geologist dared 07.12 2010
Lever of Minng & Geology Director Mo. T0589/M42006 dated 18 02 2017
. PCB Letter 1 3017008 daned 13.03 2017

§a

i

The respondent (oduced the follisn ine documents.



1. D& O Licence i=sued by Secretary Lnnikulam Panchavath dated 10042007
2. Movement permit issued'by Geologist dated 03.05.2017

3. Order of Hon'bh: High Court in OP No. 43532001

3, Order of Hon bl High Court in WP(c) 593/2009

5. Judgment in 0520711 dated 20.11.2015 of Hon ble Munsiff Coun Kozlsiod
b, Judgment in O% 120408,

The produced documents show that the Mining & Geology depariment has taken

aclion against yuarning havond the permined place, :

The respondent produced all the licences to operate guarny . The peoduced copies o
the Judgment of the vani.as litigation shows that many complaints had been raiscd agains
the guarry operation before the Hon®ble Munsiff Count Kovilandy and Hon ble High Cowit o
lerata. Mo vielatron of pe-mit is observed by the Hon ble Courts,

The respondent proved that the functioning of the quarry is as per the valid licency
from the authorings, When the violation noticed the concerned departments have taken actioy
against those vivlations waich is evident from the documents produced by the petitionct

The main gricvance of e petitionsr 18 that the gquarrying operation is thcat 1o fus fi
amd property. The granite pieces scattered into his house and two roof titles were broken [hy
only evidence 10 prove that granite pieces were falling into his house is the report af Vilizue:
Cflicer, Sivapuram, Mo independent evidence was adduced by the pﬂhiun}r-

In these circumsiapees, the petition is disposed directing the Senior Geolowist M.
& Geology, Kozhikode and Em"u'.umm:n!a] Engineer, Pﬁlluliﬂ!]-i:_.'mﬂ.rul Boord, Koeshbkiode o
l.'_um}u'.:l frequent inspeciions to verify whether there is am violation of Licence.

The Sevretary Lenikulam Panchayath is also directed o verils the viodation of [H ¢
livence 1ssued by the sec-etary on 10.04.2017, ,

Dated this the 22" day of May 2017 3
'_._'_,_-—-"-

ivisional Mawisimas

Korhikode

Sub

P& K through %o lage Officer Sivapuram for SR 3
Senior Cieologist, Mining & Geology . Koehikode

3., Emvironmiental Ergineer, Pollution Cantrol Board, Kozhikode

Seratany Panch athe Ulanakulzn

Bl o
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ANNEXURE: R6 (XII)

I e D
*
= s

iN THE HIGH COURT OF HERALA AT ERMAMULAM
PRESENT :
THE HONOURABLE MR JUSTICE H.P.BALACHANDRAN
WEDMESDAY, THE 2ETH JANUARY 2009/ 8TH MAGHA 1830

WP({C).No. 595 of 100B{U)

CMA.6/2008 of SUB COURT, QUILANDY
1A 28208 IN 05.78/2008 of MUNSIFF COURT, QUILANDY

L2 T R T TR LR T

PETITIOMERS:

4. K.E, SAHADEVAN, 3/0. KANARAN,
REZSIDING AT HUNNUMELIDATHIL HOUSE,
P.O. IYYAR, UNNIKULAM, KOZHIKODE.

2. MLC. JITHESH KUMAR, 5/0. DHASHKARANM,
RESIDING AT MANIHKAM CHALIL HOUSE,

PO, IYYAR, UNNIKULAM, KOZHIKODE.

3. K.P. BABU, 5/0. BAPPUKUTTY,
RESIDING AT MOOLAYIL VALAPPIL HOUSE,
P.O. IYYAR, UNNIKULAM, KOZHIKODE.

BY ADV. SRLV.V.SURENORAN
SRLPAHARISH

REGPOMNDENTS:

1. ARAVINDANEHAN, 5/0. FLAMAN KUTTY,
RESIDING AT KARUVARUKUNDIYIL HOUSE,
P.O. IYYAR, UNNIKULAM, KOZHIKODE.

2. O.M. INDIRA, W/O. MADHAVAN HAIR,
RESIDING AT ERADIYIL HOUSBE,
PO, IYYAR, UNNIKULAM, KOZHIKQDE.

ADYV. BRLMILLY DANDARF&M]

THIS WRIT PETITION (CIVIL] HAVING COME UP FOR ADMISSIDH

OM 28/01/2009, THE COURY OM THE SAME DAY DELIVERED THE
FOLLOWING:

i
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®.P. Belachandran,

SR R S S e o T MR T e e e —
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Heard arguments of counssel on both sides.

2. Petitioners are the plaintiffs in 2 suit for
tempeorary injunction restraining the respondants/
cgefendants from conducting blasting and excavation
of granite stones from the cuarry in the scheduled
property. It is contended that they are doing =o
illegally and unscientifically and also destrovying
the publiec pathway in.tha plaint schedule property.
The trial court granted an interim injunction after
nearing the parties, wvide Exhibit Pl crder. Even
in the szaid order, 1t was made clear that the said
injunction order will not prevent the respondents/
dafendants from excavating the granite stones after
demarcating 2.12 acres of property covered by
Exhibit B7 permit.

3. Respondents/defendants filed I.A.No.&49%/70B

seeking permission to excavete qranite stones fron

2.12 acres of propert: covared by Exhiblt B7
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parmit. I do not understand the purposa of moving
such a petition, as that had been allowed by
Exhibit Pl order itself. Viade Exh}bit P2 order
passed on I.A.Nc.5492/08, the court below obzerved

that Exhibit Pl ordar on I.A.Me,513/08

i

lso permits
the petiticners thsrein (defendants in ths suit)
who are the respondents hersin, to excavate granits
stones from the said property. It was clarified
further that they are permitted to blast and
excavate the rocks in sccordance with Exhibit BT
permit. Petitioners have no case that if the
klasting i1s done in accordance with Exhibit B7,
there is anv grievance for them. In Exhibit P2
order itself, it is further =stated that the
petitioners/defendants shall dio 50 afcar
demarcating the area as per law and further that if
the respondents are in any way aggrieved as to the
propar demarcation and marking, thev are at liberty

to take out a commissicn and approach that court.
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4, It is the grievance of the petitisners that
respondents/defendants have not done demarcation as
directed in Exhibit PZ order, whereas, according to
the counsel for the respondents, they have
demarcatad the area with the assistancs of the

- Village Officer and it is only thereafter that they
afe doing blasting in compliance with Exhibits P2
and P2 orders. Exhibit P2 corder is dated 9.4.2008.
On 18.9.2008, paetitioners filed Exhibit P3
application for getting down a report and plan
through the verv same Commissioner, whe submitted =
report and plan earlier, asking for several matters
to be ascertained. I ds not see any averment ir

-

the affidavit accompanving Exhibit P3 that the
demarcation of Z2.12 acres of property covered by
Exhibit B7 had not been done or that the
respondents are doing blasting in the auarry not
within the area covered bv Exhibit B7. The only

question that deserved consideration was as o

whether quarrying was being done within 2.12 acres



114

WPC 59509 4

of property covered by Exhibit B7 permit. I do not
gee such & regquest made in Exhibit B3 application.
On tha same day on wniech Exhibitc FP3 application was
filed, petitionsrs filed Exhibit P4 application as
wsll for a prohibitery injunction restraining the
respondents from doing dJuarrying, blasting the
rocks and again on the same day, Exhikbit P&
application alsc was filed for prosecuting the
respondents. A= per Exhibit P7 order passed on I.A.
No.1282/08, the injunction application filed by the
petitioners, was dismissed. The C.M.Appeal filed
assaillng the said order was dismissed vide Exhibir
P9 judgment by the first appellate court. It is
assailing the ssid judgment, confirming  the
dismissal of the injuncfion petition vide Exhibit
P7 order, that this writ petition has been filed.

5. I do not find any reason tc interfere with
the concurrent orders =0 passed by the courts below
for the reason that there is no specific case for

the petiticners that, as directed in Exhipit P2

|
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order, the rasvondents hersin hav

i

noT Tron

i

r]_*:r got
demarcated 2.12 acres oif property as per Exhibit B7
permit and have also not applied for proper
demarcation and marking of the said 2.12 acres of
property covered by Exhibit BV parmit, though they
have asked for several other matters to be got
ascertained as per Exhibit P3 application, which is
sesen to be with intention to create and develop new
contentions, which wers obviouslv not therse while
the court passed Exhibits Pl and F2 orders. Frims
facie, I am of the view that it is onlv the ewvesore
of the petitioners to =ee that the respondents do
not do any work in the gquarry that has prompted
them to take up the matters to several courts
raising one contention or the other, although
inconsistent. If at all their grievance i= that the
property covered bv Exhibit B7 permit is not the
property within which gquarrying is deons, ths
petitioners may file an applicaticn te remit back

the commission report to the same Commissionsr to
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verify thar aspect, wviz., as to whethar gJuarrving
is being done in any portion of the quarry, which

is stated to be extending to about 10-15 acres

other than in the portion of 2.12 acres coverad by
Exhibit B7 permit or the permit thereafter renewed,
which 1is stated to be thes one now in force and
thereaftar to seek for appropriate directions,.
This writ petition 1s disposed of with the
above cbservations.
S -

28 January, 2009 - (K.P.Balachandran, Judage)
tkv
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i the above case.
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ANNEXURE: R6 (XIII)

IN THE HIGH CQURT OF KERALA AT ERMAKULAM
Prasenii
The Honourshie MrsJustios KeAsabdul Safooc

w,mmmﬂwm-hmmﬁ
=43 200

PT IT LN &R

Huhamped Raffin. s/o-Eunjobesemed Haji,

aged 25 yvears, dalnyil House,P-0=1yy ad,
{via)uUnnikul /o, Koshikode ist.oow Ssoect dombg
as Secret arykoyilottupara Parisaurs Ssaoerafeghon
Saaithi, Veeriambrum, Ivy ade wO=Danibnl an,

1. The District Collector,Knzhilodes

2: Theleputy Chief Comtpolier offaplosives,
South “ircle, SasthriBhwan,Chenonds

3. Tnelirector Seneral Mines Safety & 7 @womag s,
RO Aitae

4+ Seniorfaviroment al Sagiloeer, Folluetion
Control Boards

5+ The Uye«PeThmarassery,iochikods Huie

e Madhavan Nairn,s[o«Dakshapoi Amna, Stalifyil
HousegMangad “oesen, lvyad ancon, Soyil aodi Talak,
Enzhikode Uista

T+ Padmakshi Amsea, wfo-Madhawnn Naic sl Sraddy il
House, Mangad Tesom, Iyyad Amsom, Koyidandi
Ialak, £ozhikode Pists

e O«Mohankunar, f o-falvani Amma, O akfcal
House Thisuvangad desom, Eoltar amsom,

Koy ilandi Taluice
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Prasanna, dfoe sansoket ty, Earevarak sady
Housa, lyyad awgoon,Veerianhius esom,
Koyilandi Taluk

aravkdaishan, sfoeJasaniutty , Earewaradts oy

House, Iyyad amsos,Veerisboam Oescs, Loy ilandl
Taluks"

Surech Sabu, sfo.lmmkatily,laroearascindy
H:{:E.I}ryad nason, Veerismmbron Desos, Loy il aadi
T -

HeMsMammed Kutty, sfo-Thapmesil Haji,Momdsidoan
House, Hanm and o, doshilode..

Sainaba, W oek -+ Muhapmed Kottty Handnick: &
Houesa, Nanmwd s, Aozhilode-

Umnukkul so0 @ Unmp , df o-doosa, Mendolcc m
House ; Nanaand a, Sozhikodas

R2,43 By Advamoate dreSeMoral idbaraifained
g4 By Jdvocate Mr.Biba Joseph Warakapadodh

Ri+& By

GovisPleader Sri.PeValooachan

R10,R11, 6 By Advocate HNIreis.dapdapani

Ehisorigink]l petition having been finally heand om
ZT«8=-2002,the Gourt on the same day delivered he Lol losiags
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K. A.ABDDL GAFROR. .

D

0.F.Ko, 4355 of 2001 R

e e

Dated this the Zvch dav of Auwpest, ZHZ.
JULKRENT

The petitioner has aproached this  osEv
geaking a direction to respondame 1 o 5 Lo Lake
immediate steps to shut down the gusrry which is bheing
conducted by respondants 6 to 14 ln Umikulam Panchavat
on the ground that they are oconducting -RErrving
oparat ion without the veguired ijcemoes amd secking &
divection to sgtop causing nuisance and to stop the
comprassing work” as avarred in pars B of the originai
patition. The ullﬂqaf__im is that their complaint Tedl
on deaf sars as the authorities did not attend to. It
iz contendsad hy'_ respondents that they are having the
necassary licanoce and pemmit. Thve petitioner oW
gubmits that the potitionsr doss ot hEwe goarrving
pamit, But ir s ocontendsd bafore me by the
respondants that | had there beem a spacific averasnt o
that effect in the original patition., Uhey cughw o
have produced tihe necéssary licence. They do possess
all the necessary parmits and licences for conducting
guartTyimg operations.
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QDER N m..u-ﬂn;.umjm,smm
& 13422/02 in OF

pisnissed
27 aBe 2002 Siffe s imabdul Cafoor, Judige

AP (X
PEEITILHER"S BXTS:

ExtePle Copvof photographs of guarny and CoOLpIESSOT-

GxtsP2« Copy of photogragh of tree which Las
baen damaged doe tofailing of rasdie pAspes o
its bark.

Sxt«P3. Copy ofphotographs of the oracks dewelaped in
the buildibg near the guarmys

Lyt o Pl C-IJ-P}I' fﬂ tﬂi_l resentat ion Ka 19 l«-ﬂ.l-

Lxt«P5« Copy of photograph of b amae

HESPONDGNTS BXISs

Bxt«B2{a) Copy oflicence dl=9«S5«Z00la
- Bxt«R2(b} Copy of meparate eadorsement df =Gwis 2000

HESPONIUNTS BATSs
Axt«R6(1)} Copy of Agrecnent entered im betwsen the

6th respondnt and Gowermor of Heral a,dt « 30« L. 95
o El 2} Copy of receipt 19.72 Iprsz Book-No-53163.
ext«46({3) Cppyfof licence HoML-030JE dteSe2000.

ARNGXUKE L8 Copy of letter fioe oeidy Ha=1000 (e3sdeOle

IRUE CCPY

SEF This is the trus copy of the decurmant
markedmaExhinit R (=
; relarrsd

i line above cas

ADVOCATE
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[, __  ANNEXURE: R6 (XIV)

In the Court of Sub Divisional Magistrate. Kozhikode
(Present K. K. Rajan)
A-E8TT/11

|y Bunil Kumar
21Sathiyan
3Bulan. C.E.

4) Baveesh. (LK. '>_ Petitiones
5) Rajeesh.C. K.

Chettiamkandiyil
Sivapuram

Indiramma & Others
Eradiyil -
Sivapuram Village Respondents

_Order

This is the petition agamst the granite quorry  of the respondents The
Village Officer has inspected the quarry and reported that the quarry has the valid
licences from the authorieis. Notice was issued to the parties 1o appear before this Coun,
Fhe respondent was present but the petitioners were continuously absent. Hence the
petition is dismissed,

Dated this the 9™ day of March 2012 J’{

Sub @nal Magistrate

Petitioner& Respondent through V.0.Sivapuram
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ANNEXURE: R6 (XV) %3

IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR. JUSTICE AK.JAYASAMNKARAN NAMBIAR
MOMNDAY, THE 18TH DAY OF DECEMBER 2017/27TH AGRAHAYANA, 1938

WP(C).NO. 21713 OF 2017 (L)

PETITIONERS :

e L L

1. SHYJU K.E.
AGED 40 YEARS, 5/0 MUKUNDAN K.E,
RESIDING AT KUNNUMAL, EDATHIL HOUSE,
IYYAD PO, UNNIKULAM VIA, KOZHIKODE.B73574.

2, MUHAMMED RAFI,
AGED 42 YEARS, S/0 KUNHAMMED HAJI,
RESIDING AT MALAYIL VEEDU, IYYAD PO,
UNNIKULAM VIA, KOZHIKODE.573574.

3. BALAN C.K.
AGED 60 YEARS, S/0 APPUKUTTY,
RESIDING AT CHETTINAKANDI VEEDU,
IYYAD PO, UNNIKULAM VIA, KOZHIKODE.GT3574,

4, MUHAMMED SHIJAS,
AGED 29 YEARS, 5/0 ABDURAHIMAN MASTER,
RESIDING AT VENGALATHU VEEDU,
'YYAD PO, UNNIKULAM VIA, KOZHIKODE.B73574.

BY ADVS.5SRI.RAJAN VISHNURAJ
SRI.V.HARISH

RESPONDENTS

1. STATE OF KERALA
REPRESENTED BY THE ADDITIONAL CHIEF SECRETARY,
DEPARTMENT OF INDUSTRIES, SECRETARIAT,
THIRUVANANTHAPURAM.G25001.

2. DEPUTY DIRECTOR GENERAL,
DIRECTORATE OF MINES SAFETY,
SOUTHERN ZONE, BENGALURU-560023.



WPIC).NO. 21713 OF 2017 (L)

3. THE DIRECTOR OF MING AND GEOLOGY,
DIRECTORATE OF MINING AND GEOLOGY,
KESAVADASAPURAM, PATTOM PO,
THIRUVANANTHAPURAM.G25004.

4. THE DISTRICT COLLECTOR,
KOZHIKODE, CIVIL STATION,
KOZHIKODE DIST.673001.

5. THE GEOLOGIST, DISTRICT OFFICE,
DEPARTMENT OF MINING AND GEOLOGY,
KOZHIKODE.673001.

B. ENVIRONMENTAL ENGINEER,

KERALA STATE POLLUTION CONTROL BOARD,
DISTRICT OFFICE, KOZHIKODE.673002.

7. UNNIKULAM GRAMA PANCHAYAT,
EKAROOL, KOZHIKODE.ET3574,
REPRESENTED BY ITS SECRETARY.

8. GEQO ENTERPRISES QUARRYING LUINIT,
IYYAD PO, UNNIKULAM VIA, KOYILANI,
KOZHIKODE-673574,

REFRESENTED BY ITS MANAGING PARTHNER E. INDIRA.

R1 TOR5 BY GOVERNMENT PLEADER
R2 BY SRLT.VVINU, CGC

BY SRI.NM.NAGARESH, ASG OF INDIA
R6 BY SRI. TNAVEEN 5C,
R7 BY ADV. SRL.T.SHIHABUDHEEN
R8 BY ADV. SRL.MILLU DANDAPANI

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD

ON 14-12-2017, THE COURT ON 18-12-2017 DELIVERED THE
FOLLOWING:

bp
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A.K.JAYASANKARAN NAMBIAR, J.

WG Na3TFTA OF 3017 ()

Dated this the 18" day of December, 2017

JUDGMENT

‘I'he petitioners, four in number, are residents of Shivapuram
village of Thamarassery Taluk (old Koyilandy Taluk) in Kozhikode
district, where mining operations are carried on by the 8%
respondent in an extent of 26305 hectares in Sy.No.29 of
Shivapuram village. In the writ petition, the petitioners are
aggrieved by the said mining operations carried on by the B®
respondent and, it is their contention that the mining operations
are being carried on in areas beyvond the leased area, and by
viplating the distance criteria from nearby househoelds. It is their
case that, while the permission granted to the 8* respondent by the
Director of Mining and Geology is only to mine 15000 MT of
granite huilding stone per year, the 8% respondent is exceeding the
said limit. It is further contended that the mining activities are
currently being carried on by the 8" respondent in an unscientific
manner and without adhering to the procedurss contemplated
under the mining laws. In particular, it is stated that blasting

operations are being carried on without appointing a certified
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WLPCH Mo, 21713 OF 2007 (L)

Blaster as contemplated under the Metalliferous Mines
Regulations, 1961 and that, the mines are worked without
following the practice of hench cutting. The prayers in the writ
petition are, inter alfa, to direct respondents 1 and 3 to cancel the
mining lease granted to the B® respondent, to declare that the 8%
respondent is not entitled to conduct further mining activities and
to hold that the 8% respondent is liable to pay compensation for
damages caused on account of illegal mining on the principle of

polluter pays.

2. A counter affidavit has been filed on behalf of the 8%
respondent, wherein it is stated that the 8" respendent was
constituted as a partnership firm in 1987, and that a quarrying
lease was initially granted to it in 1988 for a period of 12 vears,
and thereafter, extended in 1295 and 2010. The gquarrying lease
dated 19.04.2010 is produced as Ext.RB(b) along with the counter
affidavit and the said lease agreement indicates that it is valid upto
18.04.2022. It is pointed out that the B™ respondent has obtained
the D & O license from the Panchayat (Ext.R8(c)). valid upto
01.02.2018, the consent from the Pollution Control Board (Ext.R8

(Y}, which is valid upto 01.02.2018, license under the Explosives
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WP (ChNo 21713 OfF 2007 (L) 3

Act (Ext.RB(g)), Blaster/Mining Mate Certificate (Ext.R8(h)) and all
the required consents/authorisations under the Metalliferous
Mines Requlations (Ext RA{) to Ext RA(l) Placing reliance on the
decision of this Court in_All Kerala River Protection Council v
State of Kerala [2015 (2) KLT 78], it is pointed out that,

inasmuch as the mining area is less than five hectares, and the

gquarrying lease was granted prior to 18.05.2012, an environment
clearance is not required by the said respondent for carrying on
mining operations during the validity of the current lease. It is the
definite stand of the 8" respondent that, while the Pollution
Control Board had pointed out certain shortfalls through a notice
dated 13.03.2017, immediate steps were taken to remedy the same
and the matter was informed to the Pollution Control Board
through a reply dated 20.04.2017 (Ext.R8(n)), to the satisfaction of
the Pollution Control Beoard. As regards the allegation that the
mining operations are currently been carried out within the
prohibited distance from nearby households, the respondents
would vehemently deny the same and refer to the report of the
Advocate Commissioner, which indicates that no such violation of

The 8% respondent also attributes mals fides to the petitioners,
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who are stated to have instigated earlier rounds of litigation

against the said respondent.

3. In a statement filed by the 5% respondent Geologist, it is
averred that the 8% respondent had mined some mineral from
outside the leased areas, and when the said offence was detected,
the said respondent compounded the same, and amounts due to
the Government towards unauthorised extraction were paid by the
8% respondent. It is pointed out that the operation beyond the
lease area has since been stopped. It is the stand of the 5®
respondent that the 8™ respondent is now carrying on mining
operations in & sclentific manner and in accordance with the
mining plan and under the supervision of the Mines Manager. It is
stated that an inspection conducted by the 5 respondent has not
revealed any environmental damage oo cccount of mining
operations carried on by the 8" respondent and the water table is
also not affected by the quarrying operations carried on by the 8%

respondent.

4. In a statement filed on behalf of the 2 respondent,

Deputy Director General of Mine Safety, reference is made to an
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inspection conducted in February 2017, when it was noticed that
the depth of the mine was about 20 meters and the bench height
ag varying from b metres to 2 metres. It is stated that when tha
defects were pointed out to the 8" respondent, he has rectified the
same by appointing a Mining Manager as also a certified Blaster to

supervice the blasting operations.

5. At the instance of the petitioners, an Advocate
Commissioner was also appeinted by this Court to report on the
factual aspects regarding location of buildings in the vicinity of the
mining area so as to ascertain whether there were any buildings
located in prchibited distances from the mining area. The
Advocate Commissioners report indicates that the distance from
the boundary of the leased area to the petitioners' houses are
109.6 metres in the case of the 1® petitioner, 63.0 metres in the
case of the 2™ petitioner, 104.1 metres in the case of the 3™
petitioner and 127.5 metres in the case of the 4" petitioner. This
is as against the claim of the petitioners in the writ petition that
their houses were situated at distances of 75 metres, 35 metres,

48 metres and 60 metres respectively from the leased area.
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6. I have heard Sri.Harish Vasudevan, the learned counsel
appearing for the petitioners, Sri.Roshan Alexander, the learned
eonnsel for the 8% respondent, Sei T Naveen, the learned Standing
counsel for the 6" respondent, the learned Government Pleader
appearing for the official respondents of the State Government, the
lsamed Central Government counsel SriT.V.Vinu, for the 2
respondent and the learned Standing counsel Sri.T.Shihabudheen,

for the 7% respondent Panchayat.

7. On a consideration of the facts and circumstances of the
case as also the submissions made across the Bar, | find that, the
mining ocperations carried cn by the 8% respondent are pursuant to
Ext.P6 quarrying lease, which among other conditions also
mandates that quarrying operations shall not be carried out within
the prohibited distances from roads, buildings, inhabited cites,
burial grounds etc., shown on the plan annexed to the mining
lease. It is not the case of the petitioners herein that their
residential buildings are shown in the plan that was annexed to the
mining lease that was granted to the 8" respondent. That apart,
the lease of 2010 itself is in renewal of earlier leases that were

granted to the 8% respondent since 1988, Under the

130



WP IO No 21713 Of 2017 (L) T

circumstances, there is a good possibility that the residential
houses of the petitioners came up in the area, subsequent to the
commencemant of mining operations by the 8% respondant In that
event, the petitioners would not be entitled to allege violation of
the conditions of the lease granted to the 8% respondent or
violation of the statutory rules regulating mining operations since
it would be a case where the petitioners chose to "come to the
nuisance”, As already noted. in the absence of any material to
suggest that the residences of the petitioniers were put up before
the grant of the mining lease to the B% respondent, this Court
would have to infer that the residential houses were not there at
the time when the lease was initially granted to the B“ respondent
and mining operations commenced by the said respondents. At
any rate, the report of the Advocate Commissioner also indicates
that the petitioners houses are currently located at distances well
beyond the prohibited distances indicated in the mining lease and
the statutory rules. Under such circumstances, | am not persuaded
to accept the contention of the petitioners that the mining
operations carried on by the 8* respondent are in violation of the
distance norms stipulated for the said activity. As regards the

gther viglations alleged, I find from the statements of the 2™ and
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5% respondents that although certain shortfalls were noticed by
the said authorities in the matter of working of the mines, the said
defects were rectified bv the A" respondent immediately on it
being pointed out to the satisfaction of the statutory authorities.
Further, when the defect pointed out constituted an offence,
which could be compounded, the 8™ respondent choose to do so, in
accordance with law, by paying the dues to the State Government
over and above the compounding fee payable, 1, therefore, find
that the factual aspects of the case 25 supplemented by the report
of the Advocate Commissioner, do not make this out to be a case
where this Court should interdict the mining operations currently
carried on by the 8" respondent under cover of the necessary
statutory licences, permissions and consents. The writ petition is
therefore, dismissed without prejudice to the right of the
petitioners to alert the statutory zuthorities in the event of any
violation, of statutory provisions by the B" respondent, coming to

their notice.

Sd/-
A.K JAYASANKARAN NAMBIAR
JUDGE
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APPENDIX

PETITIONER(S) EXHIBITS

EXHIBIT P1:

EXHIBIT F2:

EXHIBIT P3:

EXHIBIT P4:

EXHIBIT P5:

EXHIBIT P&:

EXHIBIT PT:

EXHIBIT P8:

EXHIBIT P9:

EXHIBIT P10:

EXHIBIT P11:

EXHIBIT P12:

EXHIBIT P13:

A TRUE PHOTOCOPY OF THE RECEIPT OF THE 15T
PETITIONER MOTHER'S PROPERTY

A TRUE PHOTOCOPY OF THE TAX RECEIPT OF THE ZND
PETITIONER'S PROPERTY.

A TRUE PHOTOCOPY OF THE TAX RECEIPT OF THE 3RD
PETITIONER'S PROPERTY.

A TRUE PHOTOCOPY OF THE TAX RECEIPT OF THE 4TH
PETITIONER'S ANCESTRAL PROPERTY.

A TRUE PHOTOCOPY OF THE PROCEEDINGS DATED
22.3.2010 OF THE 3RD RESPONDENT.

A TRUE PHOTOCOPY OF THE LEASE DATED 19.4.2010
GRANTED TO THE 8TH RESPONDENT.

A TRUE PHOTOCOPY OF THE REPORT OF THE VILLAGE
OFFICER, SHIVAPURAM TO THE THASILDAR
TAMARASSERY.

A TRUE PHOTOCOPY OF THE INSPECTION REPORT BY
THE 5TH RESPONDENT.

A TRUE PHOTOCOPY OF THE COMMUNICATION DATED
9.11.2016 FROM THE OFFICE OF THE SENIOR
GEOLOGIST KOZHIKODE.

A TRUE PHOTOCOPY OF THE STOP MEMO DATED
7.12.2016 ISSUED BY THE SENIOR GEOLOGIST
KOZHIKODE.

A TRUE PHOTOCOPY OF THE RTI REPLY DATED 3.2.2017
ISSUED FROM THE OFFICE OF THE 5TH RESPONDENT.

ATRUE PHOTOCOPY OF THE COMMURNICATION DATED
18.2.2017 ISSUED FROM THE OFFICE OF THE 3RD
RESPONDENT.

A TRUE PHOTOCOPY OF THE CONSENT TO OPERATE
DATED 4.5.2012I55UED BY THE 6TH RESPONDENT.
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EXHIBIT P14:

EXHIBIT P15:

EXHIBIT P15{A):

EXHIBIT P16:

EXHIBIT P1T:

A TRUE PHOTOCOPY OF THE REMEWED CONSENT TO
OPERATE DATED 9.11.2015 ISSUED BY THE 6TH
RESPONDENT.

A TRUE PHOTOCOPRY OF THE FILE NOTE OF THE
INSPECTION CONDUCTION BY THE PCB OFFICIALS.

A TRUE PHOTOCOPY OF THE NOTICE DATED 13.3.2017
ISSUED BY THE 6TH RESPONDENT.

A TRUE PHOTOCOPY OF THE CERTIFICATE OF
COMPETENCY OF THE ETH RESPONDENT'S BLASTER
VIZ. MR.P. RANGASAMY.

A TRUE PHOTOGRAPH OF ILLEGAL MINING ACTIVITIES
CARRIED OUT BY THE 8TH RESPONDENT.

RESPONDENT(S) EXHIBITS

EXHIBIT RB({A):

EXHIBIT RB(B):

EXHIBIT REB(C):

EXHIBIT Ra(d):

EXHIBIT RB(E):

EXHIBIT RB(F):

PHOTOCOPY OF ACKNOWLEDGMENT REGISTRATION
OF FIRMS, KERALA, DATED 20.3.1987, ISSUED BY THE
REGISTRAR OF FIRMS, KERALA, TO THE R8.

PHOTOCOPY OF QUARRYING LEASE, DATE 19/4/2010,
REFERRED TO IN THE COUNTER AFFIDAVIT,

PHOTOCOPY OF D&O LICENCE, BEARING NO 135/2017
ISSUED BY TTH RESPONDENT TO R8 ON 10/4/2017 VALID
UPTO 1/02/2018.

COPY OF CONSENT VARIATION ORDER DT 9M11/2015,
VALID UP TO 1/02/2018, ISSUED BY R6 IN FAVOUR OF RS,
VIDE REF. NO.PCB/KKD/DO/S01/2008.

PHOTOQCOPY OF MOVEMENT PERMIT, BEARING
NO.01/2017-18/GEQ/DOZ/M-561/2017 DATED 3.5.2017
ISSUED BY THE COMPETENT AUTHORITY IN FAVOUR OF
8TH RESPONDENT.

PHOTOCOPY OF MOVEMENT PERMIT, BEARING
NO.02/2017-18/GEOQ/DOZIM-961/2017 DATED 24.5.2017
ISSUED B8Y THE COMPETENT AUTHORITY IN FAVOUR OF
RE.
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EXHIBIT RE8{G):

EXHIBIT RE{H):

EXHIBIT RB(l):

EXHIBIT R8(J):

EXHIBIT RE(K):

EXHIBIT RE{L):

EXHIBIT RB(M):

EXHIBIT RB(N):

EXHIBIT R8{O):

EXHIBIT RB(P):

EXHIBIT RB(Q):

PHOTOCOPY OF EXPLOSIVES LICENCE, BEARING

NO. EfSC/KLIZZIT1T(E30916) DATED 9.9.2015 ISSUED BY
THE JOINT CHIEF CONTROLLER OF EXPLOSIVES, SOUTH
CIRCLE, CHEMNNAL, IN FAVOUR OF RB.

PHOTOCOPY OF MINING MATE'S CERTIFICATE OF
COMPETENCY, DATED 4.6.1987, REFERRED TO IN THE
COUNTER AFFIDAVIT

COPY OF AUTHORIZATION, DT 21/3/2017, BEARING MO,
SZIBGRIKER/KOZN24/AUTH-34(6)YP-137/2016-17/311
|SSUED BY THE RZ iN FVOUR OF THE Ra8.

PHOTOCOPY OF MINE FORMAN'S CERTIFICATE
COMPETENCY, VIDE NO.3751 DATED 16.11.2001 ISSUED
BY THE DEPUTY DIRECTOR OF MINES SAFETY.

PHOTOCOPY OF PERMISSION TO HOUSE HEAVY
EARTH AND MOVING MACHINERY{HEMM),

DATED 28.6.2017, ISSUED BY DIRECTOR OF MINES
SAFETY, IN FAYOUR OF 8TH RESPONDENT, VIDE NO.
SZIBGRMOG(ZNE)P-24/2017-18/815.

PHOTOCOPY OF SURFACE PLAN, REFERRED TO IN
THE COUNTER AFFIDAVIT,

PHOTOCOPY OF NOTICE, BEARING
MNO.PCE/MKD/DOIS01/2008 DATED 13.3.2017 ISSUED BY
THE POLLUTION CONTROL BOARD TO 8TH
RESPONDENT.

PHOTOCOPY OF REPLY VIDE
PCB/KKD/DO/501/2008 DATED 20.4.2017 SUBMITTED BY
8TH RESPONDENT BEFORE 6TH RESPONDENT.

FPHOTOCOPY OF APPLICATION DATED 15.1.2009
UNDER THE RTI ACT, REFERRED TO IN THE COUNTER
AFFIDAVIT.

PHOTOCOPY OF REPLY DATED 15.1.2009 ISSUED BY TTH
RESPONDENT PANCHAYAT TO 8TH RESPONDENT.

PHOTOCOPY OF PROCEEDINGS OF THE TAHSILDAR
THAMASSERRY, VIDE NO.D1-16693/16 DATED 8.12.2016.
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EXHIBIT R8(R):

EXHIBIT RE(S):

EXHIBIT RB(T):

EXHIBIT R&{U):

EXHIBIT R8{v):

EXHIBIT RB(W):

EXHIBIT RB(X):

EXHIBIT R8(Y):

EXHIBIT RE(Z):

EXHIBIT RE8(AA):

PHOTOCOPY OF ORDER NO.A. 1088%9/2016 DATED
22.5.2017 OF THE SUE DIVISIONAL MAGISTRATE
KOZHIKODE

PHOTOGRAPH SHOWING SPACE WHERE QUARRY
OPERATION IS BEING CONDUCTED BY THE 8TH
RESPONDENT, PRESENTLY.

PHOTOGRAPH SHOWING TALE LIKE PORTION,

HAVING THE PRESENCE OF TWO WATER BODIES WHERE
QUARRY CPERATION 1S NOT BEING CONDUCTED BY THE
8TH RESPOMNDENT AT PRESENT.

PHOTOGRAPH SHOWING TILE LIKE PORTION,

HAVING THE PRESENCE OF TWO WATER BODIES WHERE
QUARRY OPERATION 15 NOT BEING CONDUCTED BY THE
8TH RESPONDENT AT PRESENT.

PHOTOGRAPH SHOWING THE PRESENCE OF TWO

WATER BODIES WHERE QUARRYING OPERATIONS ARE
MOT PRESENTLY DONE BY R&.

PHOTOGRAPH SHOWING THE PRESENCE OF TWO
WATER BODIES WHERE QUARRYING OPERATIONS ARE
NOT PRESENTLY DONE BY 8TH RESPONDENT.

PHOTOCOPY OF PROCEEDINGS DATED 3.5.2016

ISSUED TO THE 15T PETITIONER UNDER SECTION 82 BY
THE JUDICIAL FIRST CLASS MAGISTRATE COURT-IL,
PERAMEBRA, IN C.C. NO.832 OF 2013.

PHOTOCOPY OF JUDGMENT OF THIS HONOURABLE
COURT, DATED 28.1.2009, RENDERED IN W.P.{C) NO.595
OF 2009 U.

PHOTOCOPY OF JUDGMENT DATED 27.8.2002
RENDERED BY THIS HONQURABLE COURT IN
O.P.NO.4335 OF 2001.

PHOTOCOPY OF ORDER OF THE SUB DIVISIONAL
MAGISTRATE, KOZHIKODE, DATED 9.3.2012 IN A-B877/11
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ANMNEXURE 1:

NOTICE OF INSPECTION ISSUED TO THE PARTIES.
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ANMNEXURE 2:

ANNEXURE 3:

AMNEXURE 4:

ANNEXURE 5:

ANNEXURE 6:

ANNEXURE T:

ANMEXLURE 8:

ANNEXURE 3:

ANNEXURE 10:

LIST OF ATTENDEES PRESENT DURING THE
COMMISSION.

WORK MEMO FILED B8Y COUNSEL FOR THE
PETITIONERS.

WORK MEMO FILED BY COUNSEL FOR THE RB.

SURVEY PLAN WITH ORIGINAL CO-ORDINATES
OBTAINED FROM THE GEOLOGIST.

LATITUDINAL AND LONGITUDINAL CO-ORDINATES
RECORDED AND SIGNED BY THE SENIOR GEOLOGIST AT
SITE.

ROUGH SKETCH PREPARED BY THE ADVOCATE
COMMISSIONER (SKETCH NO.1).

SURVEY SKETCH PREPARED BY THE TALUK SURVEYOR
(SKETCH NO.2)

SKETCH PREPARED BY RS, INDICATING PRESENT
MINING AREA {SKETCH NO. 3)

SKETCH PREPARED BY R5, INDICATING EXCESS MINED
AREA (SKETCH MNO.4)

ANNEXURE X SERIES: RELEVANT PHOTOGRAPHS IN RELATION TO THE

ANMNEXURE 11(a):

ANNEXURE 11(b):

COMMISSION,

BILL ISSUED BY PHOTOGRAPHER HIRED BY ADVOCATE
COMMISSIONER.

STATIONARY BILL.
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Shyju K.E. & Ors, Petitioners
Vs.
State of Kerala & Ors, : Respondents
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RAHUL VARGHESE
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BEFORE THE HON'BLE HIGH COURT OF KERALA

l.LA. No. 15083 of 2017
in
W.P(C). No. 21713 of 2017

Shyju K.E. & Ors, : Petitioners
Vs,
State of Kerala & Ors. ; Respondents
co NE
RAHUL VARGHESE

T,

Ag per the order passed by this Hon'ble court, | have been deputed as the
advocate commissioner to ascertain and report the facts in terms of the
prayer made in the commission application |.A. 15083 of 2017 filed by the
Petitioners and also to ascertain the facts in terms of the work memo
submitted by the 8" Respondent. The 5™ Respondent Geologist was also
directed to provide necessary assistance 1o the Advocate Commissioner.

. In consultation with counsel for all the parties concerned, the date of site

inspection was fixed on 09.10.2017 at 10.30 AM at the quarry site. Notice was
served on the counsel for all parties concemed. A copy of the notice,
excluding enclosures is produced as Annexure-l. During the interaction
between the Advocate Commissioner with the Senior Geologist on
03.10.2017, it was informed that the office GPS equipment was not fully
functional, thersfore the leamed Government Pleader was requested to make
arangements with Taluk Surveyor for proper equipment and personnel, if
required, with the intervention of the 4™ Respondent District Collector, to carry
out the commission. Counsel appearing for the Petitioners and the 8"
Respondent were also requested to inform the nature of work in advance so
that necessary arrangements could be made.

At the time of inspection the respective counsel for the Petitioners and the 8"
Respondent, Petitioners 1 to 4, Respondents 2, 5, G, 7 and 8 were present at
the guarry site. The Taluk Surveyor, Sn. Rijilesh and the photographer hired
by the Advocale Commissioner from Kozhikode were also present. The
presence of other relevant persons in connection with the commission was
also duly noted. The list of attendees is produced as Annexure-2, The
counsel for the Petitioner and the counsel for the 8" Respondent filed their
respective work memos at site, prior to inspection, which are produced as

140



141

Annexure-3 and Annexure-4, respectively. The commission commenced at
10.30 AM. and closed at 7.00 PM.

4. NATURE OF THE QUARRY SITE:

The 8" Respondent's quarry site is situated in Veeyambram Desam,
Sivapuram village, falling within Kozhikode district limits. The 8" Respondent
has been conducting mining operations for the past 30 years in the quarmy site
and lease agreements were executed in the past, between the 8%
Respondent and the Government for that purpose. In the subsisting lease
agreement executed on 19.04.2010, out of a total extent of around 15 acres
owned by the g Respondent, an area of 2.8305 hectares, (which is equal to)
6.50 acres, in Re-survey No. 29 of Asokapuram Village of Kozhikode District,
has been allocated to the 8" Respondent by the Govemment for mining
purposes. The aforesaid aspects have been confirmed by the Senior
Geologist at site. A visual examination of the quarry site also shows that the
quarry site has been mined to varying depths in several areas, within the
external protection boundary wall and the existing lease area cannot be
distinguished, without the boundary points.

5. _USE OF TOTAL STATION SURVEY TO MEASURE DISTANCE:

5.1 As per the affidavit filed in support of the commission application LA,
Mo,15083 of 2017 and the prayers sought for, the 4" Petitioner had sought for
appointment of Advocate Commissioner fo ascertain whether the present
quarry lease, was executed in violation of the distance critera. Both the
Petitioners' counsel and the 8" Respondent’s counsel, required measurement
of distances from the Petitioners’ houses, nearest residential bulldings and
nearest roads as per their respeclive work memos.

5.2 It is submitted that the lease boundary of the existing lease area was only
marked out with eight yellow boundary points (referred to as BP for short),
without any fencing interlinking the boundary points. In the absence of any
fencing indicating the lease boundary, it was not possible to measure the
distance from the Petitioners' house or nearest houses or roads, to the lease
boundary using tape measurements. |l is also submitted that the lease
boundary points inside the quarry, were at varying elevations from each other
and some boundary points were located in remote areas which were not safe
nor easily accessible. There is an external quarry compound protection wall
and fencing, around the quarry. But the external protection wallfencing
around the quarry site is at a much higher elevation compared to the lease
boundary points located inside the quarry site. Even outside the external
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protection wall, the terrain was extremely sloping in nature, with a lot of
unevenness and vegetations, rendering it non-feasible for measurement of
distance using tape measurements. The Senior Geologist, R-5 also had
informed and demonstrated that his GPS equipment was not functioning
properly, to measure the distance. The Assistant Environmental Engineer,
RE, Sr. Mukundan from Kerala State Pollution Control Board also mentioned
that no functioning equipment was available at his office to measure the
distance. In the above circumstances, considering the nature of the work
involved and the nature of the terrain, measurement of distances using Total

Station Survey was resorted to, as suggested by the Taluk Surveyor, The

taluk Surveyor procured the total station equipment. With the help of total

station, the boundary points were plotted and by connecting the boundary

points, the lease boundary was identiied and measurement of closest
distance from the lease boundary was measured using 'Auto cad’ software by
the taluk Surveyor and survey map (Sketch No.2) has been prepared.

6. WORKS UNDERTAKEN BY THE COMMISSION:

6.1 The advocate commissioner inspected the quarry site and identified the

existing lease area by taking note of the eight boundary points demarcating
the existing lease area. The latitudinal and longitudinal co-ordinates of all the
boundary points were noted with the assistance of the Senior Geologist. The
Senior Geologist opted to use his smart phone for that purpose since it was
more accurate and functional as compared to the GPS equipment camied by
him. This was demonstrated by the geologist in the presence of the parties. A
copy of the lease plan containing the original latitudinal and longitudinal co-
ordinates was obtained from the Senior Geologist and the same is submitted
along with this report. The Senior Geologist mentioned that small variations
within tolerance limits could be expected while measuring such co-ordinates,
particularly since measurements were taken from closest proximity possible
from the boundary points and not directly from the boundary points, due to
unsafe and inaccessible site conditions. A copy of the lease plan with original
co-ordinates and the co-ordinates recorded at site are annexed as Annexure
5 and Annexure-6 respectively.

6.2 It is submitted that the distances from the lease boundary to the houses of
the Petitioners 1 to 4, as well as the four nearest houses pointed out by the
parties were measured from the horizontal plinth as per the distance
measurement conditions. The houses of the Petitioners 1 to 4 are depicted as
P1, P2, P3, P4, and the four nearest houses are depicted as N1, N2, N3 and
N4 respectively in the rough sketch prepared by the Advocate commissioner
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(sketch No.1) produced as Annexure-7. The distance from the nearest mud
road to the lease boundary (depicted as MR), the distance from the
Fanchayath road filled with soling stones (depicted as PRS), distance from
the Public motorable tarred road to the lease boundary (depicted as PTR)
were all measured and are depicted on the sketch No.1, accordingly.

6.3 Considering the nature of work and distances to be measured at the quarry
site, the commission first measured the distances from the houses in the
southem and south western portion marked as P2, N1, P4 and N2; as well as
distance from panchayath road filled with stone soling, (depicted as PRS) and
the mud road adjoining the quarry site (depicted as MR). Subsequently, the
distances from the houses in the Northern and North eastern portions marked
as P1, N2, N4 and P4 respectively, were measured. The distance from the

Public motorable tarred Road (marked as PTR) to the quarry site was also
measured.

6.4 It is submitted that photographs of the 8™ Respondent's quarry indicating the
depth of 8" Respondent's quarry, photographs of the boundary points
depicting the mining lease boundary and photos to indicate distance
measured as required by the parties were taken.

8.5 At the request of the counsel for the parties, additional points were also

recorded while measunng the geological distance from the houses, nearest
residential buildings and roads.

6.6 The measurement details using total station were downloaded by the Taluk
Surveyor into his laptop, at the guarry sile premises, after measuring the
distances and the same were pointed out to the Advocate commissioner in
the presence of parlies/counsal, The taluk surveyor was also requested to
connect the points and to provide a sketch, including measurements of the
lease boundary taken during the commission using the total station, so that it
can be submitted before the Hon'ble High Court and placed on record. A copy

of the survey sketch prepared by the Taluk Surveyor is produced (sketch
No_2) and placed on record as Annexure-8.

6.7 During site inspection, the Senior Geologist mentioned that quarrying is now
being carried out in the northern and north eastern portions of the lease area.
A copy of the lease plan demarcating the present area of quarrying
operations in red, was also obtained from the Senior Geologist, since at the
time of inspection, the quarrying activities had been stopped and the present
area of guarrying operations had to be brought on record. A copy of the
sketch (sketch No.3) is produced as Annexure-9. The Senior Geologist was
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also requasted to provide a rough sketch of the excess mined portion and the

same is brought on record as sketch No.4. A copy of the sketch is produced
as Annexure- 10

6.8 The above aspects have been incorporated in the rough sketch MNo.1
prepared by the Advocate commissioner, Sketch No.1, (Annexure 7).

6.8 All the relevant photographs taken by the photographer hired by the advocate

commissioner during the commission are annexed at the end, separately as
Annexure- ‘X' series.

7. Objections raised by the parties and assistance sought from the Senior

7.1 During the commission, the 2" petitioner mentioned that the distance from
2" Petitioners house had to be taken from the nearest quarried point,
pointing to an area, a few metres inside the quarry protection wall, since as
per the 2™ Petitioner, the 8" Respondent had conducted excessive mining
operations upto that extent. The portion pointed out by the 2™ Petitioner was
covered in mud with vegefation growing over it at the time of
inspection.(Photograph X-44 at page 51 of the report), The 8" Respondent's
manager showed a quamy lease plan of the year 1987-88 pericd and
mentioned that areas outside the present lease plan were mined as per the
earlier lease agreements and taking measurements from the points pointed
out by the 2™ Petitioner, as if it was mined under the subsisting lease and
was causing inconvenience, as alleged. was not correct. The counssl for the
8" Respondent also submitted that the commission cannot go beyond the
original scope of the commission application, which was only to ascertain
distance parameters based on the existing lease since the main case of the
petitioners was that stones were pelted from quarry site due to ongoing
mining operations and that the ‘mining operations’ in the work memo can only
pertain to the present mining operations under the existing lease, which is
under challenge in the writ pefition. The 8" Respondent's counsel also
pointed out that the advocate commissioner is not the technically or legally
competent person to determine issues beyond the scope of the commission
application. The counsel for the Petitioner pointed out that Petitioners have a
specific case that 8" Respondent has carried out mining operations, over and
above the existing lease plan and while measuring the ‘mining operations,’
distance must be taken from the excess mined portions as well.

7.2 In the above circumstances, taking into account the objections raised on
behalf of the Petitioners and the 8" respondent, the advocate commissioner



145

sought the assistance from the senior geclogist and requested to point out the
excess mined portions, over and above, the existing mining lease plan. The
Senior Geologist pointed to a curved portion along the north western portion
and not the portion, as alleged by the 2™ Petitioner. Since this portion was
centrally located, between BP 01 and BP 02 chainage it did not have any
impact on the distance measurements. In the above circumstances, the
Senior Geologist was also requested to provide a rough sketch of the excess
mined portion and the same is brought on record as sketch No4 as

(Annexure- 10). The senior geologist also mentioned that the penalty for
excess mining was paid. At the instance of counse! for the petitioner, the
distance from the external protection compound wall, in the alleged excess
quarrying portion as claimed by the 2" Petitioner, has been measured as
29.5 mts. from the horizontal plinth of 2™ Petitioner's house and 25 mts. from
the car porch, It is submitted that distance from no other points were
pinpointed to be measured by the parties.

7.3 Additional point noted

During the commission, the Advocate commissioner had requested the
parties to identify the nearest houses, so that the commission can be
completed without much delay, before sundown. After taking measurements
of all the housas, as reported, the 1% Petitioner pointed out that the distance
from the house of one Mr. Sunil Kumar, north of house marked as N3, had to
be measured. However, due to paucity of time, the advocate commissioner
requested to limit to the nearest houses from the quarry only. The 1%
Petitioner was also of the opinion that Sri. Damodaran's house (N3 in skefch
MNo.1) was closest to the quarry site in the northern portion and therefore the
measurement from Sunil Kumar's house was not taken. Distances from no
other residential buildings were required to be specifically taken by the parties
at the time of the commission.

8) Points to be noted and reported by the Advocate Commissicner as per

the wor emo _and ommission n filed on beha the
Petitioners:

In paint nos. (vil a vii) in th rk memo fil the Petitioners' al
advocate commissioner is required to take photographs indicating depth of 8"

Respondent's guarry and to take ph raphs of t ncing of the
boundary, if any. The above matters are reported as follows:

Point No. {vi): Photographs X 1 to X6 taken indicating the depth of the quarry
are produced at running pages 30 to 32 of the report.
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Additional Points: The 2™ Respondent, Deputy Director of Mine's safety,
pointed out that depth can be up to the boom of the excavators. Petitioner's
counsel objected. The 2™ Respondent, Deputy Director of Mines Safety,
pointed to some areas (as seen in Photo X-5 and X-6 at running page 32 of
the report) to state that benching was visible in those areas where mining
activities were being conducted and the same is recorded as requested by
counsel for RB. The 8" Respondent's counsel also mentioned that these

matters only relate to internal worker's safety and no complaints have been
raised so far.

Point _no. (vii}: There are eight boundary points. There is no fencing
interlinking any of the lease boundary points. The photographs of boundary
points are produced as Photographs X-7 to X-14 (at running pages 33 to 36
of the report). There is an outer protection compound boundary wall around

the quarry site and in some areas in the north eastern portions, fencing is
sean provided.

B.2. Points (i) to (v] in the work memo filed by the Petitioners' counseal, the
prayers sought for in the commission application LA. No. 15083 of 2017
requiring distance measurements and photos and point No. 4 of 8"

Respondent's work memo to record facts from nearest houses are reporied
as follows:

The distance from the mining operations undertaken by the g™ Respondent
from the existing lease boundary, including the excess mined portion
(depicted as E on sketch No.1), to the horizontal plinth of the houses and
nearest roads were measured using total station and have been marked in
sketch No.1, Annexure-7. The additional points to be noted at the request of
the counsel for the parties were ascertained. The photographs indicating
measurement of distance using total station and photographs of the outer
boundary protection wall from the distance measured points, wherever visible,
(since lease boundary was not visible from any measured point) have been
taken. The above factual aspects are reported as follows:

(a) Distance from 1% Petitioner's house, (P1 on sketch No.1-) :109.6 mts.

Inhabitants: 1* Petitioner, K.E. Shyju and family. (Photo X-15 at page 37 of
the report.

(b) Distance from 2™ Petitioner's house, (P2 on sketch No.1)  :63.0 mts.
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Inhabitants: 2™ Petitioner, Muhammed Rafi and family. The photographs
indicating distance measured from the house are produced as photographs
X-16 to X-18 (at pages 37 to 38 of the report),

Additional points noted at the request of the counsel for the 8™ Respondent:

Copy of building permit was shown to the advocate commissioner. Building
Permit is dated 12.00.2010. 2™ Pefitioner mentioned that oocupancy
certificate was unavailable. The 2™ Petitioner informed that the construction
of the house was completed and it was occupied in March 2012,

Additional poinis to be noted at the request of the counsel for the
2"Patitioner;

The distance from the 8" Respondent's outer boundary to horizontal plinth is
29.6 mts. and distance from the car porch is around Eﬁ_mts-

(c) Distance from 3™ Patitioner's house, (P3 on sketch No.1)  :104.1 mis

Inhabitants: 3™ Petitioner, C.K. Balan and family. The photographs indicating
distance measured from the house is produced as photographs X-18 and X-
20 {at page 39 of the report).

Additional points noted at the request of the Petitioners’ counsel:

3™ Petitioner, mentioned that the house was built in the year 1996-97 and that
he is working as a coolie. Mr. Balan's brother is staying in a house adjacent to
Balan's house. It is located within a proximity of 10-15 metres.

(d) Distance from 4" Petitioner’s house, (P4 on sketch No.1,)  :127.5 mts.

Inhabitants: 4™ Petitioner, Muhammed Shijas and family. The Photographs
indicating distance measured from the house is produced as photographs X-
21 and X-22. (at page 40 of the report).

(e) Distance from 1* nearest House, (N1 on sketch No.1) : 89.7 mts.

Inhabitants: Father of 2™ Pefitioner, 2" Petitioner's brother and 2™
Petitioner's grandmother. The photographs indicating distance measured
from the house is produced as photographs X-23 and X-24 (at page 41 of the
report). The photo taken from approach road to outer boundary is X-24.

The father of the 2™ Petitioner, Mr. Kunhiahmmed mentioned that the house
is an ancestral property and is nearly 80 years old. Father of 2™ Petitioner
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imed that stones were pelted on the house during the gquarrying

zrations.
tance from the nearest House No.2, (N2 on sketch No.1) : 46.1 mis,

aabitants: Sri. Appukutty Parrakandi and family: The photographs
indicating distance measured from the house is produced as photograph X-25
to X-27 (at pages 42 to 43 of the report). In Photo X-26, the outer boundary
wall is visible vaguely in the background.

Additional points noted at the request of the counsel for the E"‘ Respondent:

Sri. Appukutty claimed that the house was built around 35 years back. He
informed that he has no objections or complaints and has not faced any
problems due to the mining operations being carried out by the g
Respondent. He also mentioned that the present quarrying operations are
being carried out in the north and northeast portions anly.

(g) Distance from the nearest house No.3, (N3 on sketch Ne.1)  : 60.9 mis

Inhabitantg: Damodaran Mellepayilili The photographs indicating distance
measured from the house is produced as photograph X-28 to X-28 (at pages
43 to 44 of the report).

Additional points noted at the request of the counsel for the g Respondent:

an.Damodaran Mellepayilil is doing krishi work. He mentionad that he has no
objections to the quarry operations being undertaken by the g Respondent
and has not faced any disturbances due to the quarry operations.

Additional points noted at the request of counsel for the Petitioners:

Sri. Damodaran Mellepayilil's claims that house was built nearly 50 years
back.

(h) Distance from the nearest house No.4, (N4 on sketch No.1) : 69 mts

inhabitants: Brother of Damodaran Mellapayilili Photographs indicating
distance measured from the house is produced as photograph X-30 o X-31
(at pages 44 to 45 of the report).

(i) Shortest distance from the Mud road along the quarry
on the western and southern side (MR on sketch No.1) : 33.9 mts.

The Photographs indicating distance from the nearest road portion to the
outer boundary wall is produced as photographs X-32 to X-34 (at pages 45
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and 46 of the report). The entire road portion is not plotted on the taluk
surveyor's sketch No.2 with accuracy, since station points were not required
to be taken along the entire stretch of the road adjoining the south westemn
boundary, But the shortest distance from the lease boundary wall to the road
portion has been plotted and is measured as 33.9 mts_, near the house of P2
(Photo X-33). Additional peoints relating to nature and ownership of the

property as requested by counsel for the g Respondent are considered in
para 9.

(i) Distance from the Panchayath road filled with stone soling (PRS on the
sketch No.1): 58.5 mts.

The Photographs indicating distance measured from the Panchayath road is
produced as photographs X-34 and X-35, (page 46 and 47). In photo X-34,
the road MR branches out into the western direction where parties are

gathered, from which point, the panchayath road starts and is depicted as
PRS in sketch No.1. The other branch of the road continuing in the northem

direction along the boundary i also depicted. The panchayath road is
provided with stone soling as seen from X-35.

(k) Distance from the Public Motorable Tarred Road occurring on the North
eastern portion marked as (PTR) on the sketch No.1: 77.5 mts.

Photographs indicating distance measurad from the Public Motorable (tarred)

road Is produced as photograph X-36 (page 47). The outer protection
compound wall of the quarry is not visible from this road.

9. Report of the Advocate commissioner as per the work memo filed by the
8™ Respondent:

8.1 Point No.1: The survey sketch demarcating the present area of quarrying
operations (as obtained from the senior geclogist) as sought for under point
No.1 of 8" Respondents memo is produced as sketch no3 of the
commission report (Annexure-9), The said portion is marked in "red’ and the
lease boundary points are identified as BF 01 to BP 08 and marked in yellow,
on sketch No.1 prepared by the Advocate commissioner (Annexure-7).

9.2 Point Mo.2; Distance from the above demarcated area to the petitioners’
house as required under point No.2 is as follows:

Distance assessad based on measurements available in the taluk surveyor's,
survey sketch MNo.2 (Annexure-8), from the demarcated portion where
quarrying operations are being conducted presently as marked out by R3,
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senior geologist and incorporated in Advocate commissioner's survey sketch
No.1 are reported as follows:

(a) Distance from 1* Petitioner's house: In excess of 110 mis.
(b) Distance from 2™ Petitioner's house: In excess of 150 mis.
(c) Distance from 3™ Petitioner's house: In excess of 130 mts.
(d) Distanca from 4™ Petitioner's house: In excess of 150 mis,

9.3 Point no.3 of the work memo filed by the 8" Respondent:

The owner of the the nearest house in the south western side, from the

dermarcated area of quarrying, Sn. Appukulty (depicted as N2 on the rough
sketch) has no objections to the gquarrying activities being carried out and has
no complaints relating to mining operations

The owner of the nearest house in the north eastern side (N3), Sri.
Damodaran has no objections to the quarrying activities being carried out and
has no complaints relating to mining operations

8.4 Point no. 4. The
boundary:

a) The nature of the road is depicted in the photographs X-32 to X-34 produced
at pages 45-46. As seen from the pholos it is a mud road. The Panchayath
road with stone soling is depicted as PRS as seen from X-35 (p. 47). The
nearby public motorable road which is tarred; is located on the north eastemn
portion, depicted as ‘PTR' on sketch No. 1 as is indicated in Photographs X-
36 and X-37(page 47-48).

b) Regarding ownership of the road: The secretary of the Panchayath specifically
mentioned to the advocate commissioner that such road portion marked as
MR in sketch No.1 s not in the panchayath register. The 8" Respondent's
quarry manager mentioned that the adjoining road in the southern portion of
the outer protection wall is used for access 1o the quarry and is owned by the
8" Respondent. Records to prove title were also produced by the 8"
Respondent. The 4™ Petitioner mentioned that he had no records in his
possession to prove title to the road but he claimed that some portion of his
property is part of the road portion and that he and the public have been using
the entire road portion for several years and is entitled to use the road, as if
by way of easement. Since the advocate commissioner has no authority to
determine ownership of the road, the above factual aspects are only noted for
the purpose of the commission.
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8.5 Point no.5: The rough sketch, along with the relevant particulars is produced
as sketch No.1. (Annexure-7).

96 Point no.6: the counsel for the 8" respondent requested to note the
presence of Mines Manager, 5r. 5. Sajodathappa , Mines mate cum blaster,
P. Ranagasamy and their presence is noted in the list of attendees produced
as Annexure-2. The grievance raised by the mining, loading and unloading
labourers gathered, informing that due to stoppage of quarrying operations,
their only means of livelihood was being affected, which also resulted in them
being unable to repay loans was noted, as requested at site.

10) Distance summary:

Distance measured from the existing lease boundary (including excess mined
portion depicted as 'E’ in sketch no.1), with the assistance of the Senior
Geologist are reported as follows:

(a) Distance from the 1* Petitioner's house, (P1 in sketch No.1); 109.6 mts,
{b) Distance from the 2" Petitioner's house, (P2 in sketch No.1): 63.0 mts,

(¢) Distance from the 3" Petitioner's house, (P3 in skatch No.1):104.1 mits
(d) Distance from the 4" Petitionar's house, (P4 in sketch No.1): 127.5 mts.
(&) Distance from the 1% nearest House, (M1 in sketch No.1): 89.7 mits.
{f) Distance from the nearest House No.2, (N2 in sketch No.1): 46.1 mts.
(g) Distance from the nearest house No.3, (N2 in sketch No.1): 60.9 mts
(h) Distance from the nearest house No.4, (N4 in sketch No.1): 69.7 mts
(I} Shortest distance from the road (MR in sketch No.1): 33.9 mts.
{j} Distance from the Panchayath road (PRS in sketch No.1).58.5 mts.

(k) Distance from the Public Motorable Road occurring on the Morth eastern
portion marked as (PTR) in sketch No.1: 77.5 mts.

Distance from the demarcated mining operations area identified by the Senior
Geologist in sketeh No.1:

(a) Distance from 1* Petitioner's house: In excess of 110 mts.
(b) Distance from 2™ Petitioner's house: In excess of 150 mts.
(c) Distance from 3™ Petitioner's house: In excess of 130 mts.

(d) Distance from 4™ Petitioner's house: In excess of 160 mts.
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11) Few photos produced to depict site conditions:_X-38 to X-46 ( pgs. 48 to 52):

Photograph X-38 of the Advocate commissioner verifying with Geologist
about the GPS equipment. Photographs X-39 to X-40 showing, the cross-
verification of measurements with total station and tape measurement prior to
taking distance measurements from BP 08 to BP 07, wherein distance using
tape measurements was 24.75 mts. due to lack of proper accessibility
whereas total station produced accurate reading of 25 mits. Photographs X-41
to X-43 are produced to show the hilly terrain, uneven ground and thick
vegetation surrounding the quarry due to which the plotting of points by taluk
surveyor was also rendered cumbersome and time consuming. Photograph
X-44 is produced to indicate the area required to be measured from the house
of 2™ Petitioner as the quaried point which was covered in mud with
vegetation as mentioned in para 7 supra. It was informed by R-8's Manager
and confirmed by R-G, Assistant Environmental Engineer that mud was
dumped to provide green belt and the same was recorded at the request of
counsel for the parties and is reflected in sketch No.1 (Annexure-7).

12) The Petitioners paid the amounts due to the commissioner as directed by the
Hon'ble Court on 11.10.2017. The cost for the total station used to measure
the distance, amounting to Rs. 9,000/- was borne by the Petitioners at site on
09.10.2017. The cost for the photographer amounting to Rs. 5500/- was
borne by the advocate commissioner. The copy of the bill is also furnished as
Annexure 11-{a). The stationary expenses for preparation of the report are
alsc annexed as Annexure- 11(b). It is submitted that the Taluk Surveyor and
Geologist co-operated in providing necessary assistance in providing the
sketches and relevant inputs for the commission purposes. The counsel for
the parties also co-operated and ensured the commission was conducted,
without any untoward incidents.

13) A short delay in submitting the commission report had occurred due to
unavoidable circumstances, especially since inputs from Taluk Surveyor and
the 5" Respondent Senior Geologist, were awaited and the delay may be
kindly condoned. The inputs have been duly incorporated while preparing the

commission report.

14) | am submitting this commission report as per the commission warrant
and order of this Hon'ble court, with following annexures:

(i) Notice of inspection issued to the parties ' (Annexure-1)

(i) List of attendees present during the commission : (Annexure-2)

(iii) Work memo filed by counsel for the Petitioners ; {Annexure-3)
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(iv) Work memo filed by counsel for the g" Respondent . (Annexure-4)

{v) Survey plan with original co-ordinates abtained from
the geologist : (Annexure-5)

(vi) Latitudinal and longitudinal co-ordinates recorded and
signed by the Senior geoclogist at site : (Annexura-6)

{vii) Rough sketch prepared by the Advocate commissioner
{Sketch no.1) : (Annexura-7)

(viil) Survey sketch prepared by the Taluk surveyor
{Sketch No.2) - (Annexure-8)

(ix) Sketch prepared by RS, indicating present mining area
{sketch no.3) : (Annexure-9)

{x) Sketch prepared by R5, indicating excess mined area
{sketch no.4) : (Annexure-10)

(xi) Relevant photographs in relation to the commission ((Annex.- X' series)
(xii) Bills showing expenses incurred for photographer

And stationery . (Annexure-11(a) &(b))

Dated this the 2™ day of November, 2017

Aol
RAHUL VARGHESE
ADVOCATE COMMSSIONER

TRUE COPY

75 7%=
OCATE
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ARNNEXURE-1
BEAHUL VARGHESE
ADVOCATE
45/3509, ADAPPALLY BOAD, VENMALA, TEL: (D484} 2806311, 2805125
KOCHI - 682 028, KERALA E-muil: tahulvarehasei®emailoom

Sub;- Order dated 25.09.2017 of the Hon'ble High Court of Kerala in LA. No,
15083/ 2017 in W.P.(C) No. 21713/ 2017(L)
To

Petitioners:
1) Shyju K.E., aged 40 years, 5/ 0. Mukundan K.E,,

residing at Kunnumal, Edathil House, Iyyad P.O.,
Unnikulam Via, Kozhikode - 673 574,

2) Muhammed Rafi, aged 42 years, 5/ 0. Kunhammed Haii,
residing at Malayil Veedu, Iyyad P.O.,
Unnikulam Via, Kozhikede - 673 574.

3 Balan C.K., aged 60 vears, 5/ 0. Appukutty,
reﬁiding at Chettiankandi Veedu, Iyyad P.O,,
Unnikulam Via, Kozhikode - 673 574,

4) Muhammed Shijas, aged 29 years, 5/0. Abdurahiman Master,
residing at Vengalathu Veedu, Iyyvad P.O.,
Unnikulam Via, Kozhikode - 673 574.

Through Advocates Sri jan Vi wuraj and Sri. Harish Vasudevan

Respondents:

1) State of Kerala represented by the Addibional Chicf Secretary, Cﬂ'ﬁ{
Department of Industries, Secretariat, Thiruvananthapuram - 635 00L b3 -13?*

2} Deputy Director General, Directorate of Mines Safety, @é G
Southern Zone, Bengaluru - 560 029, {;\@ q}¢

3) The Director of Mining and Geology, Directorate of Mining and &%‘?‘
Geology, Kesavadasapuram, Pattom P.O., Th.iruumunl%apumm - 695 e

==
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4) The Dustrict Collector, Kozhikode, Civil Station, Kozhikode District -
673 001,

5) The Geologist, District Office, Department of Mining and Geology,
Kozhikode -673 001.
6) Environmental Engineer, Kerala State Pollution Control Board, DHstrict

Office, Kozhikode = 673 002
Unmikulam Grama Panchavat, Ekarool, Kozhikode, represented ks
¥ F

Secretary.,
§) Geo Enterprises Quarrying Unit, lyvad P.O,, Unnikulam Via, Koyilani,
Kozhikode - 673 574, represented by its Manaping Pariner, E. Indira.
s.//R'l,. R3 to RS through the Government Pleader
R2 through Sri. T.V. ¥Vinu, Central Government Counsel
R6 through Sri. T. Naveen, Standing Counsel
R7 through Sri. T. Shihabudheen, Advocate

RS through Sri. Millu Dandapani. Advocat

Please take notice that:

1) | have been appointed as Advocate Commissioner pide order of the Hon'ble
High Court of Kerala in L.A. No. 15083 of 2017 in Writ Petition (C) No. 21713
of 2017. A true copy of the commission warrant (excluding enclosures) and
the order of the Hon'ble Court are annexed as Annexure-1 and Annexure-Il,

respectively,

2) As per the commission warrant (Annexure-1), the report has to be
submitted on or before 13.10.2017. Accordingly, after consulting with the
respective counsel of all partes concerned, the inspection of the quarry site
for the commission purpose, has been fixed on ®k October, 2017 at 10.30 AM.
The learmed counsel are requested to ensure that their respective parties are
present at the quarry site at 10.30 A M on 09.10.2017,

3) As per the order of the Hon'ble Court, the 5% respondent, the Geologist,
District Office, Department of Mining and Geology, Kozhikede, has been
directed to render necessary assistance to the Advocate Commissioner.
During the briel interaction with the geologist on 03.10.2017 about the mode
of measurement and availability of personnel, it was informed that the GPS
equipment now available with office of 5 Respondent is not fully functional.

He suggested that the Tahsildar/Taluk Surveyor has all equipments

by
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necessary for the purpose, In the above circumstances, since the date of the
commission is fixed in consultation with the learned counsel for the parties,
proper equipment and personnel are necessary for the conduct of the
commission. Therefore, the learned Government Fleader appearing in this
case is requested to take effective steps, with the intervention of the District
Collector, Kozhikode, the 4 respondent, if required, to ensure the presence of
the Geologist, Tahsildar and/or Taluk Surveyor with necessary equipment
and personnel for measurement,

4) In furtherance to the above, any work memos, either from the Petiioners’
side or from the 8% Respondent’s side, if any, may be submitted sufficiently
earlier.

Dated this the 4% day of October 2017,

o
e
Adv. Rahul Varghese
Advocate Commissioner

156
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LIST OF ATTENDEES PRESENT DURING THE COMMISSION DT. 09.10.2017:

As per order dated 25.09,.200 7 of the Hon'ble High Court of Kerala in ILA. No.
bl 1508320 7 in W.P.(C) No. 21713201 7(L)
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BEFORE THE HON'BLE HIGH COURT OF KERALA

1A No. of 2017
in
W.FP (C] No. 21713 of 2017
SHYTU K.E & ORS : PETITIONERS
Versus
STATE OF KERALA & ORS : RESPONDENTS

WORK MEMO SUBMITTED ON BEHALF OF THE PETITIONERS
BEFORE THE ADVOCATE COMMISSIONER

(i) Inspect and measure the distance from the outer wall of the petitioners’
residential buildings to the outer boundary where the B® respondent has
conducted mining operations.

(ii) Inspect and measure the distance from the outer wall of the nearest residential
houses,/ buildings to the outer boundary where the 8% respondent has conducted
mining operations.

(iii) Inspect and measure the distance from the nearest road/ pathway to the outer
boundary where the 8% respondent has conducted mining operations.

{iv) Inspect and measure the distance from the BY% respondent’s mining lease
boundary to the petitioners’ houses, nearest road/ pathway.

(v} Take photographs indicating distance trom the area where the 8% respondent has
conducted quarrying operations to the nearest residential building and
pathway,/ road.

(vi) Take photographs indicating the depth of the 8% respondent’s quarry.

(vii) Take photograph of the fencing of boundary of mining lease, if any.

Dated this the 7% day of October, 2017 ( %

Counsel for the petitioners

’&mvﬂ‘i i ‘?fm,’f-?*
ap aile at 10:RTAM.

=
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Filed on;
BEFORE THE HON'BLE HIGH COURT OF KERALA
I.A No. of 2017
in
W.P (C) No. 21713 of 2017
SHYTU K.E & ORS 1 PETITIONEES
Versus
STATE OF KERALA & ORS - RESPONDENTS

WORK MEMO SUBMITTED ON BEHALF OF THE PETITIONERS
BEFORE THE ADVOCATE COMMISSIONER

RAJAN VISHNURAJ (R-1268)
HARISH VASUDEVAN (H-253)

Counsel for the petitioners

Amicus Advocates

o floor, Chundanal Monarch, K. Padmanabhan Road, Kochi- 18
TRUE COPY
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ANNEX

™

BEFORE THE HON'BLE HIGH COURT OF KERALA AT ERNAKULAM
W.P.(C) No. 21713 of 2017 - L
Shyju K.E. and others - Petitioners
Vs,

State of Kerala and others Respondents
E BTH RESPONDENT

By virtue of order dtd. 25.09.2017, the Hon'ble High Court has allowed [.A. No.
15083/17 (commission application) and further directed that the 8th Respondent is
permitted to submit work memo to the Advocate Commissiener, if so advised, and
if the 8th Respondent submits Work Memo to the Advocate Commissioner, the facts
in terms of the said work memo shall also be ascertained and reported by the
Advocate Commissioner. The present work memﬁ is submitted in accordance with

the above direction for ascertaining the following facts:

1. To ascertain, demarcate and report the present area in which
guarrying/mining operations are conducted. "Also ascertain and
repart the lie and nature of the quarry specifically reporting to its
boundaries as well as the above said demarcated area.

2. To ascertain and report the distance from the above demarcated
area of guarrying/mining operations to Petitioner's house.

3. To ascertgin and report as to whether the owner of the nearest
house has any complaints about the guarrying operations so as (o
measure the distance from the quarrying/mining operations to
his/her house.

4, To ascertain the nature of the nearby road and the wverify its

ownership. Also ascertain which is the nearby public road?

5. To prepare a rough sketch showing the lease area, area demarcated
in which quarrying operations are conducted ascertained as per
point no.{1), Petitioner's house, private road belonging to the 8"
Respondent and the public road (if any) specifically marking the

distance measured.

&. Any other matters that may be requested by the 8th Respondent or

their counsel at the time of inspection.

Dated this the 7th day of October, 2017

e
26‘79' ||p“:r J 4
-.n .85 ““W

Counsel for the 8™ Respondent.
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Presented On: 07.10.2017

BEFORE THE HON'BLE HIGH COURT OF KERALA AT ERNAKULAM
W.P.(C) No. 21713 of 2017 - L

Shyiju K.E. and others : Petitioners
s,
State of Kerala and others Respondents
.\-H"'-.
HHI
WORK MEMO FILED BY COUNSEL FOR THE 8™ RESPONDENT
COUNSEL FOR THE 8™ RESPONDENT
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PHOTOGRAPHS TAKEN TO INDICATE THE DEPTHS OF PORTIONS OF THE QUARRY
AS REQUIRED BY THE COUNSEL FOR THE PETITIONERS IN THE WORK MEMO:

Photograph X-1

Photo taken from area between Boundary Point (BP) 07 and BP 08 depicted in sketch
MNo.1 facing northward

Photograph X-2
Photo taken from area between BP 08 and BP 07 chainage depicted in sketch No.1

FRUE CC

Lyt

ABVOT ATI
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.

Photograph X-3
Photo taken from close to BP 08 depicted in sketch No.1

FPhotograph X-4
Photo taken from close to BP 08 depicted in sketch No. 1, towards north eastern side

TRUE (.
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Photograph X-5

Photo taken from near BF 08 on sketch no.1 towards north eastern direction

Photograph X-6
FPhoto taken from near BF 05 on sketch No.1 facing eastward

TRUE C(e
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Photograph X-7
Boundary Point denoted as BP 08 on skefch No.1

Photograph X-8

Boundary Point denoted as BP 07 in sketch No.1

TRUE L=,
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Photograph X-9
Boundary point denoted as BP 06 in sketch No.1

Photograph X-10

Boundary point denoted as BP 05 in sketch No.1
YRUE COvw

&
=

ADVOCATY
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Photograph X-11

Boundary peint denoted as BP 04 in sketch No.1

Photograph X-12

Boundary point denoted as BP 03 in sketch No.1 rRUE COw

2
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Photograph X-13

Boundary Point denoted as BP 02 on the sketch No.1

Photograph X-14

Boundary Point dencted as BP 01
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Measurement of distance from 1* petitioner's house using total station depicted as P1 in
the sketch No.3

Photograph X-15

Depicted as P1 in survay sketch No.1

PHOTOS TAKEN FROM THE HOUSE OF THE 2"° PETITIONER:

Photograph X-16

Taken from house depicted as P2 on sketch No.1



Fhotograph X-17

Photo taken from cutside car porch of house depicted as P2 in sketch No.1 facing
towards quarry external protection boundary wall

._-_1,-‘_

__-_-_'1-—--_..

.- F o
1.- B i [ .

Photograph X-18

Photo taken in front of P2's house, TRUE COPY
2
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PHOTOSTAKEN FROM THE HOUSE OF THE 3%0 PETITIONER DENOTED AS (P3) ON

SKETCH NO.1:

Photograph X-19

Photo taken at the house of the 3™ Petitioner depicted as P3 in sketch No.1, the 37
Patitioner is also seen

Photograph X- 20

Photo taken from rear side of house depicted as P3 on the sketch no.1
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PHOTOS TAKEN FROM THE HOUSE OF THE 4™ PETITIONER (P4 ON THE
SKETCH NO. 1}:

(Photograph No. X-21 )

FPhoto taken at the house of 40 Petitioner P4 on sketch No.1

Photograph No. X-22 Photo taken from outside the house of 4 petitioner towards the
outer protection wall of quarry

TRUE COPY
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PHOTOS TAKEN FROM THE NEAREST HOUSE DEPICTED AS N1 ON SKETCH

NOL1:

{Photograph No. 23)

Photo taken from the nearest house no.1, depicted as N1 on the sketch No.1

AT L0

"-¢

Photograph X-24

Photo taken from the near the la.nding where nearest house no.1 depicted as N1 in

sketch No.1,
"RUE COPYy
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PHOTOS TAKEN FROM THE NEAREST HOUSE DEFPICTED AS N2 ON THE

SKETCH NO.L:

Photograph X-25

Photo taken from the nearest house no.2, depicted as N2 on the skefch No.1

Photograph X-26

The photo taken from outside the house of N2 as depicted in skelfch No.1

aDVGOATE
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Photograph X-27

Photo taken from house of N2 as depicted in sketch No. 1

PHOTOS TAKEN FROM THE NEAREST HOUSE NO.3 DEPICTED AS N3 ON
SKETCH NO.1:

Photograph X- 28

Photo taken from outside the nearest house no_ 3 depicted as N3 in sketch No.1

TRUE COPY
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FPhotograph X-29

Fhoto taken from house of N3 on sketch no. 1

PHOTOS TAKEN FROM THE NEAREST HOUSE MARKED AS N4 ON SKETCH
NO.1:

Photographer X-30

This house is located (adjacent to N3) depicted as N4 in gketch No. 1

reyg COPY
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Photograph X-31

Photo taken from behind houses depicted as N3 and N4 on sketch No.1 facing towards
quarry area but fencing is not visible,

PHOTOS TAKEN OF THE ROAD PORTION CLAIMED BY 8™ RESPONDENT AS

ITS’ OWN PRIVATE ROAD DEPICTED AS R IN THE SKETC
MK

Photograph X-32

The photo is taken along the south western road portion depicted as MR in sketch No.1
and is adjoining the outer protection boundary wall.

ABVOCAT)
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33

Photograph X

Photograph X-34

Photo taken from the road portion depicted as MR in the sketeh No 1.

rTRUE COPY
l.ﬂ‘i"ﬂ'ﬂ.l“



186

Photograph X-35

Photo taken from Panchayath road filled with stone soling (PRS) on sketch No.1 on way
to house N2.

PHOTOS TAKE HE P IC MOTORABLE TARRED ROAD LOCATED IN
THE NORTH EASTERN PORTION DENOTED AS (PTR) ON SKETCH NO.1.
; .:,- ! rr_l .1;; - "-.,,r1;-,'ﬁ_ ! ".'_ - . ' =1

Photograph X- 36

Photo taken from the tar road facing towards the quarry, depicted as PTR in the sketch

MNo.1
TRUE COPvy
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(Photograph X-37)
Photo taken from Public Motorable tar road portion depicted as PTR in sketch No.1.

FoE,
PHOTOS TAKEN B¥ THE ADVOCATE COMMISSION:

;'i: u=

(Photograph X-38)
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{Photograph X-39)
Photo taken showing taking of measurement from BP 06 to BP 07 using total station

(Fhotograph X-40)

Photo taken showing measurement from BP 06 to BP 08 using tape measurement

TRUE Copy
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{(Photograph X-41)

Photo taken alongside the northeastern of the quarry, extremely hilly terrain

(Photograph X-42)

Photo taken from close to Public Motorable road (PMR) on sketch no.3 facing quarry.
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{Photograph X- 43)

Photo taken from the area between houses marked as N1 and P4,

=

(Photograph X-44)

Photo taken from inside the outer protection boundary, facing the house of
2™ Petitioner (P2)
TRUE Cop '
/gﬁf_éf
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Fhotograph X-45

Photo taken at guarry site premises of 8" Respondent

Photograph X-46

Photo taken at quarry site premises of 8™ Respondent
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ANNEXURE: R6 (XVII))

Item Mo, 5 Court No. 2)

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH

[By Video Conferencing)
Ornginal Application No. 294 /20232

Balan CK & Ors. Applicants

Versus

State of Kerala Rezpondent

Date of hearing:  04.05.2022 \(

CORAM: HON'BLE MR. JUSTICE ARUN KUMAR TYAGI, JUDICIAL MEMBER

HON'BLE DR. AFROZ AHMAD, EXPERT MEMEBER
a is red based on a complaint received by Post
ORDER

1. The grievances made in the preésent letter petition sent by Mr,
Balan CK and others are that M/s Geo-Enterprises has been conducting
the granite quarmying at Yeeryambram, Sivapuram Village Thamarassery
Taluk, Kozhikode District in the State of Kerala for the last 35 vears for
grabbing maximum profit without considering the genuine grievances of
the native inhabitants. The geo map of the area reveals the fact that M /s
Cieo-Enterprizes has fraudulently obtained the Incation stretch from the
village by using their influence and misleading the license authority. o
Kovilottupara the demarcated arca for quorry is surmounded with
permanent regidences of inhabhitants within 50 meters of the mining
ares, The granite 15 extracted from more than 1530 feet below the ground
level far deeper than the benchmark, M /s Geo Enterprises is extracting
pranite by using prohibited chemicals for blast in the quarry. The nearby
housed are jerked with the effect of explosion. The smoke dust and

humus created in the chemical explosions canse serious health hazards



to local mesidents. The Koyilottupara quarmy area #as 8 small hillock
having full of vepetation and its center peak exposed with granite roclk,
The company has illegally extracted buge quantity af granite changing
the entire environmental conditions and caused damage to environment.
The company has also applied for lcence for the fourth term in the same
survey which is not legally permissible.

b 8 [ view of the grievances raized in the letter petition, the factual
position neads to be verified and in case of vislation of environmental
narms, remedial action is required (o be faken on the basis thereof, We
accordingly constitute Joint Committee of SELAA, State PCB  and
Collector, Kozhikode and direct the same to verify the factual position,
look into the grievances of the applicants and take remiedial action in
accordance with law by fuli‘ul:wir‘:g_dm Process within one month from the
dare of receipt of a copy of this order, Collector, Eozhikode will be the
nodal agency for co-ordination and compliance. Factual and action taken
report may be furnished within two months by comail at judicial
netieey.in preferably in the form of searchable PDFSOCR Support PDF

and nof in the form of image POF.
List the matter for further consideration on 26/07 f 2022,

A copy of thiz order, along with a copy of the complaint, be
forwarded to the SEIAA, State PCB and Collector, Kozhikode by e-mail for

cormplidnce,

Arun Kumar Tyagi, JM

Dr.Alfroe Ahmnd, EM

May 04, 2022
Original Application Mo, 204 /2032
Gi
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ANNEXURE: R6 (XVIII)

Item No, 3 (Cowrt No. 2|

BEFORE THE NATIONAL GREEEN TRIBUNAL
PRINCIPAL BENCH AT NEW DELHI

[Through Physical Hearing with Hybrid VC Option)
Original Application Mo, 294732022
Balan CK & Ors. Applicants

Versus

State of Kerala v.Respondent

Date of hearing:  22.11.2022

CORAM: HON'BLE MR. JUSTICE ARUN KUMAR TYAGI, JUDICIAL MEMBER
HON'ELE DR. AFROZ AHMAD, EXPERT MEMBER

Applicant: TMoe.

Respondents: Mr. Reegan S. Bel, Advocate for Mr, Nisherajen
Shonker, Advocate for State of Kerala,
Ma. Varsha Awnna, Advocate for Mr. Jogy Scaria,
Advocate for KSPCB.

Application iz registered based on & complaint received by Post
ORDER
| The grievances made in the present letiec petition sentl Dy Mr,

Balan CK and others are that M/s Geo-Enterprises has been conducting
the granite gquarrying at Veeryambram, Sivapuram Village Thamarassery
Taluk, Kozhikode District in the State of Kerala for the last 35 years for
grabbing maximuin profit without considering the genuine grievances of
the native inhabitants. The geo map of the area reveals the fact that M/s
Gen-Enterprises has fraudulently obtained the location stretch from the
village by using their influence and misleading the lieensing authority. In
Koyilottupara the demarcated area for quarry s surrounded with
permanent residences of inhabitants within 50 meters of the mining area.
The granite iz extracted from more than 150 feet below the ground |evel
far deeper than the benchmark. M/s Geo Enterprises is extracting granite
by using prohibited chemicals for blast in the quarry. The nearby housed

are jerled with the effect of explosion. The smoke dust and humus
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O Na. 204 02009 Balan CK & Ors, Vs, State of Kerals
-2

created in the chemical explosions cause serious health hazards to local

residents. The Koyilotbupara quarry area was a amall hillock having full

of vegetation and its center peak sxposed with granite rock. The company

has llegally extracied huge quantity of granite changing the entire

environmental conditions and caused damapge to environment. The

company hos alse applied for licence for the fourth term in the same

survey which iz not legally permissible.

2 Vide order dated 04.05 2022, this Tribunal constituted a Joimt

Committes and directed the same to submit its report within two months,

3. Feport of the Joint Committee has not been received so for, The
Joint Committes is again directed to submit its report within one month
by e-mail at judicial-ngtiagov.in preferably in the form of searchable

POF OCR Support PRF and not in the form of Image PDF,

<4, It is clariffed that Il the report is not submitted within the permitted
period, exemplary costs may be imposcd on the Members of the Joint

Committee,

= Ligt the matter for further consideration on 30.01.2023.

f. A copy of this order, be forwarded to the SEIAA, State PCB and

Collector, Kozhikode by emaill for requisite compliance.

Arun Kumar Tyvagl, JM

D, Alroz Ahmad, EM

Movember 22, 2022
AT
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