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IN THE NATIONAL GREEN

TRIBUNAL,SOUTHERN ZONE

BENCH. CHENNAI

ORIGINAL APPLICATION NO. 72 OF 2022 (SZ)

IN THE MATTER OF: -

Meenava Thanthai K.R. SelvarajKumar Applicant

VERSTJS

Union of lndia

MOEI-&CC ....Respondent

MOST RESPECTFULLY SHOWETH: -

I Dr. C. Palpandi,S/o. Chendurpandi Ilindu aged 4l years working

as Scientist ''D" ln Integrated Regional Office of the Ministry of

Environment. Forest & Climate Change, at Chennai, the deponent herein

does hereby solemnly affirm and state on oath as under: -

/
a.hhna4lry

d L n"troal '
sdctrdn'D'

Cavcmmcnt of hdl
Mh. of Sltvlroltmqrt For6t alrd Cllmate Chatrgc

lntrtraEd Rcglonal Omce

r* Hooi, roiitiona omcc Block for GPoA'

shastri Bhawan, Haddows Road

f&iGmUakr<arn, Chennai - 600 005'
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1. That I am duly authorized and competent to swear the present counter

affidavit on behalf of Ministry of Environment, Forest and Climate

Change (MoEF&CC).

2. That the contents of the application. unless specifically admitted herein.

are denied to the extent that they are inconsistcnt lvith submissions made

hereinafter.

3. That, it is respectfullS, submitted that the instant application has been

filed challenging the OM dated 1710112022 that provides for criteria./

methodology for rating of SEIAAs based on certain performance

indicators.

4. That the OM has been issued bv the Ministrv to evaluate the

performance SEIAA through a star-rating sy'stent. based on elliciency

and timelines in grant of EC. thereby, encouraging elficiency in disposal

of pending matters and at the same time promoting transparency and

accountability in the functioning of SEIAA.

5. The Hon'ble Tribunal vide order dated 13/09/2022 obsened thatthe

preliminary issue under adjudication is "Whether an Office

'"""Mgmfirandum which is issued purely for odministratiye reasons can be

put to challenge beJbre rhis Tribuntt[1" I
e ./)a/ntut0il/

Dr' c PalPandl,/
Scientist "D'

Gqvsnment ol India
Min. of Environment Fo rest a nd Climate Cb'{'

InErrated Regional Omce

1st Flool M;itional Omce 8tod. bGPo^
Shastri Bhawa[, Hadfuts R'-

Nu(r8amb.lqlD, GtGnner



6. It is humbly submitted that the Central Govemment. vide section 3 of

the Environment Protection Act (EPA), 1986 has the power to take

measures to protect and improve the environment and section 3(3) of the

EPA. 1986- slates that.

(3) The Cenlral Governnenl may. if it considers itnecessary or

expedient so to do for the purposes of this Act, $t order,

puhlished in the Offic'ial Go:ette, constitute an authoritv or

authorilies by such nome or names as mav be specifed in the

order _for the purpose of exercising and performing such of the

powers and Junctions (including the pou,er to issue directions

under sectiott 5) of the Central Governrnent under this Act and

for taking meosures with respect lo such of lhe motters referred

to in sub-section (2) as mav be mentioned in the order and

subiect to the supervisiort ctnd control of the Cenn'al Government

and the prottisions o/ sttch order. such authority or authorities

rnot, erercise lhe povers or perform the functions or take the

measures so ntentioned in the order as if such authorily or

authorities had been ernpowered by this Act to exercise those

pov'ers or perform those function,s or take such measures.

t'lwnarrQ
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Dr. C PrlFndl,
Sdctrdrt'IrF

fuvertrment of lndia
tltrr. of Environme[t For6t and Climate ChaoSe

hteSrated Regioml Of,ice
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7. Further, the Ministry has powers under section 3(3) of the EPA. 1986 to

conslitute SEIAA lbr the purpose of exercising and perfbrming such of

the powers and functions of the Central Govemment under EP Act

subject to supervision and control ofthe Central Govemment. Hence.

the Ministry under its supervisory and controlling por.lers may issue

administrative orders to encourage the SEIAA to maintain transparenc)'.

efficiency and accountability in the discharge of its functions.

8. It is humbty submitted that a bare perusal of the terms of section

14 of the NGT Act, 2010 would show that the only power conf'erred

therein is to settle disputes arising out of substantial question relating to

environment.

There is no power under section 14 or section 15 ofthe Act to direct the

Central Government to carv out administration and to exercise

supervision and control in a particular manncr. In f-act. Hon'ble Supreme

Court, in Techi Tagi Tara vs. Rajendra Singh Bhandari (2017) 11 SCC

734, specifically observed in the context of section 14. 15 and 2(m) of

the NGT Act as fbllows:

4

r'. llarnantl2
Irr. c Palpadl,

Scientist "D'
Govemment oflndia

lllo. ofEovironment Forest and Climate Change
lntegrated Reg jonal Omce

1st Flooi Addltional oflice Block for 0POA
Shastri Bhawan, Haddows Road

NunSimbakkam, chennai - 600 006.
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" 19. On a combined reading of all these provisions, it is clearto us

lhal there must be a substantial queslion relating to the environment

and lhat queslion must at'ise in a dispute - it should not be an

acadernic question. There rnust also be a claimant raising that dispute

vhich dispute is copable of settlement by the NGT by the grant of

some relief which could be in the nature of compensation or

restitution of property damaged or restitution of the environment and

any other incidental or ancillary relief connected therewith."

It may be noted that no dispute capable of adjudication ttnder section 14

of the NGT Act. 2010 has been raised in the instant matter before the

Hon'ble Tribunal. as the matter is purely administrative in nature. A

cop.v of the Order has been annexed as ANNEXURE A/1 .

9. It is to submit that SEIAAs have been constituted under the aforesaid

provisions of the EP Act by the Ministry for ensuring effective and

efficient implementation of EIA Notification, 2006, as amended at the

State level and they have been delegated the powers to consider and

grant environmental clearance (EC) for all project proposals under

Category B as laid down under the aforesaid EIA Notification, 2006, as

amended. C.tnmdy,
Irr. c. Prlp.Ddl,

ScicDdst "D'
Government oflndia

Mh. of Elctoanent Forrst and Climrte Change
,Etlgrated RegloDal Omce

lst Floqr, AdditionalOffice Block for cPOA"
Shastri Bhawan, Haddows Road

Nungambakkam, Chennai - 600 006.
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10. Further, the Projects such as building & construction. small mining

activities and other small-scale industries. rvhich servc for local area

development by employment generation, have been categorized AS

category B projects in the EIA Notification 2006. The Stares have also

highlighted that delay in the EC process has caused unnecessar)' hurdtes

in the upliftment and development of the underdeve.loped areas

11. That, the EIA Notification. 2006 already provides rime-lincs for the

completion of EC processes and the rating criteria does not seek to

change any process or time-line as already. provided in the IrlA

Notification 2006. In fact. the ranking s).stem. constituted under the

exercise of its controlling and supervisory porvers of the Ministry. is

completely based on the provisions of EIA Notification. 2006 and

various guidelines issued by Ministry liom time to time and is purel1,.an

administrative measure for ensuring el cient and ell'ective disposal of

matters in a time bound manner without in. anyrva1.. even remotel)

intervening with the disposal of rhe matters pending belore SIrlAA.

0.Nrttwrtbz
Dr. C prlpanil

Sclendst "D"
Governmctt of lndia

MirL of Environment Forest a nC Climate Changc
Integrated Regional 0mce

lstFloo[ Additional ol]ice Block for GPOA,
Shastri Bhawan, Haddows Road

Nurgarrbal*am. Chennai . 600 006.
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12. It is humbly submitted that there is no negative marking proposed for not

meeting the criteria lbr ranking. In case of deficiency in proposals,

SEIAA/ SEAC are t'ully competentand within their powers to raise EDS

(Essential Dctail Sought)/ ADS (Additional Dctail Sought). as deemed

appropriate. The time taken by the Project Proponent (PP) for

furnishing reply of EDS/ ADS is not counted towards delay in

disposing of matters b1' SEIAA/SEAC. SIIIAA/SEAC has complete

lreedom to carry- out all necessary due diligencebefore taking decision on

pro.lect

13. That. the EIA (Environment Impact Assessment) Reports are prepared as

per prescribed ToRs (Terms of Reference) and projects are appraised

accordingly. Therefore. there is no question of EIA report quality being

compromised due to ranking system, rather it would encourage the PP/

consultants to improve the EIA quality fearing the EDS/ ADSor retum

of proposals.

14. That. the criteria of time taken lbr disposal of matters pending before

SEIAAs was introduced so that thc time-line provided in EIA

Notihcation. l(X)6

i:." .,1

is not hrcached. F-urther. in ordcr to ensure that qualiry'

t'frulvnty'
Dr' C' Palpandl'

Sctendst"D'
Government oflndl'

MirL of Environment Forcst and CltrEE Ct'tE3
I ntegrated Regional Omce

lst FlooL Ad;l onal Omce Block tur GPOA- 
shastri Bhawatr' Haddows Ro'd

XuDgamb'k'ka& Ch€mai ' 600 006



that happen to take decision in more than 120 days 1br any' particular cas

15. It is humbly submitted that the timelines have been introduced to

encourage PPs/consultants to submit complete proposal in a timell

manner and reduce undue dclaf in taking dscisions b1 SEAC/SEIAA so

that the timelines prescribed in EIA Notilication. 2006. as amended. is

not breached.

16. Further, the introduction of complaints redrcssed by SE.IAA has been

incorporated as a criterion to increase the accountability of the

Govemment Agency towards the Project Proponents.

17. Funhermore. the EIA Notification.2006 clearly provides that appraisal

of projects which are not required to undergo public consultation shall be

based on Forml/ lA, any other relevant validated infbrmation available

the site visit wherever the same is considered necessary by the EAC/

SEAC. In view of the above, this criterion has been added to discourage

and

8

,
0. Dfilnan4y

Dr. C P.lD.rdl,
Sdcntl* "Dt

Gorrernm.nt oflndia
llh of Envlronment Forest a nd Climat€ ChrnSG

lnteSrated ReSional 0mce
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of disposal is not compromised; marks are not deducted for SEIAAs
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18. It is humbll- submitted that the impugned OM has been issuedstrictly as

per the provisions ol the EIA. Notification, 2006 and that the rating

svstem of SEIAA introduced vide the impugned OM is a dynamic

process based on its perlbrmance.

19. That the ansnering respondent has highest regard for lawand acts in

a prudent manner u ith rcgard to the cases pending befbre this Hon'ble

Court.

20. That it is humbly submitted that the Ministry. without preiudice. reserves

its rights to file an additional affidavit at a later stage. if so necessary.

2 I . That in vieu ol the aforementioned facts and circumstances, this Hon'ble

Court may kindly be pleased to pass appropriate order(s).

('lk|nhq,

DEPONENT

Dr. c. Prlp.Ddl"
SdGntist'D'

Government oflndia
Mln. ofEovironment Forest and Climate Charge

lntegrated Regional Omce
lst Flooc AdditionalOffice Block for GPoA

Shasri Bhawan, Haddows Road
Nungambakkam, chennai - 600 006.

Counsel for the Respondent

M/s.R.Thirunavukarasu
(MOEF &CC)

M-9444012986
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VT'RIITICATION

l. l)r. C.l)alpandi Sio ol' Chcndurpandi . IIindu agcd ahoul -12 ycars t!orking
as Scicntist 'D'in in Regional Office of the Ministry of Environment. Forest &
Climate Change, at Chennai,the deponent do hcrchl solcntnlt alllrnrand
sinccrcly statc that thc avcrmcnts madc paras 0l to 09 ahovc suh.icct to the best

ol'my knowlcdge bclicl'and inl'ormation.

Vcrilicd at Chcnnai on this the l5'r'dav ol'I;ebruarr, 2023

[ Qnrunltt-
Or. C palpai, ,
Sclcrldst "D.

ilrn or En,,of;e1l roer:tsll Ltdlii,",.,,.ns.
. ._ tnregratedRegionalomce

'-' Hltitl,:i:1,:fl:,:,ii13,0 *^
Nungambakkam, Chennai . 600 006.
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(BEIIORI] MAI)AN B. LOKUR ,\ND DET1PAK (iUPTA, JJ.)

TECHI TAGI TARA . . APPeIIant:

Versu s

RAJENDRA SINGH BHANDARI AND OTHERS .. Respondents.

Cir il .,\ppcals No. 1359 ol 2017" \1.'ittr N()s. 526, 1360,
1561, 2481, 4917, 1936,5735. 8.377-7tt, 9498, lO47 l,

10472-73 of 1017, decidcd on Septenrber 22,2011

A. Environment Law - National Green Tribunal Act,2O1O - Ss. 14,
15 and 2(m) - .furisdlction of NGT - Exercise of 

- 
Requisites for -Substantial question relating to environment which must arise in dispute i.e. it

should not be academic question 
- Further held, there must also be claimant

raising that dispute which is capable of settlement by NGT by grant of some
relief which could be in naturt of compensation or restitution of property/
environment or any other lncidental or ancl.llary relief connected therewith

- Thr.rs heltl. appointnr cnt/nontinalion of Chairpcrson,Mem bers of SPCBs
cannot bc classified as substantial quostiotl relating to onvironnrent nor can
lheir appointnlent be tcrmed as disputo since dispute would be asserlion of
right/interest/claim rret by contrary claims on other side 

- 
Appointments,/

Nolninations of Chairpcrson/Metn bers are not "disputes" as such for purposcs
o[ the Act 

- 
Thcy cr>ttld be disputes for cor]stitLltional court to resolve

Ihrough u'rit of quo warranto httl certainlv n()t ti)r NGT Io vcnture illto --
Besides, no rclief as postulated ttnder S. 15 can be Eranted t() clail[ant'
assuming that substantial qucsti{)l] relatine to cnvironment does arise alrd
dispute exist - 

L-r1pugned judgmont directing Statc (iovernment to reconsider
appoiltmeuts of persofls appointed to SPCBs since they lacked necessary
cxpertise or qualifications to be Chairperson/Members of such high-powered
aDd specialiscd statutor) bodies unsustainablc and liable to be set aside

- 
It would have been tnore appropriate for NGT to relegate claimant to

colstitutional court li)r relief prayed 
- 

Words and Phrases 
- 

"Displ.lte" 
-Meaning (Paras I , 77 to 23)

Pttthhokar v. l)eptt. oJ Seri.Ltltlor. 120I5) 15 SCC I : (2016) 2 SCC (L&S) l49. rulied on

Ilnjt llrlt Singh B|l?tltlLlri \'. Stdle t,fUIktrokhdtld.20l6 SCC Online NGT 456. reterse.l

Illock's L<tt Di.tioaan. 5th Edn.. p. 424. citcd

I Arising from the impugned final C)rdcr in Ruiendrd SiiBh Bhdruiari v- Slde of Uttdrakh td.
:016 SCC Online NGT 456 (National Green Tribunal. Principal Bench. New Delhi. Original
,{pplication No. 318 of 1013. dt. 24-8-2016)

lt
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B. Environment Law - National Green Tribunal Act,2Ol0 
- 

Ss. 14, 15
and 2(m) 

- Jurisdiction of NGT - Scope - Issue of guidelines by NGT for
a appointment of Chairperson and Members of SPCBs - Unsustainability

- 
Held, it is beyond jurisdiction of NGT and even Supreme Court

to lay down specific rules and guidelines lbr recruitrnent of Chairperson
and Members of SPCBs - However, cousidering principles of sustainable
development, public trust and i ntergencrational equity, there should be

b considerable deliberation helbre appointmcnt is made Further held. State
Governnent does not have unlirlited discretion or power to appoinl anyonc
of its choice and besides express restrictions in statute or Constitution, there
could be inlplied restrictions and authority cannot in breach of such implied
restrictions, exercise its discretionary power State Covernrnent direcled to
frame appropriatc rulcs 1br appointmclt ol'such persons who wotrld add lustre

c and valuc to SPCB ( Paras 24 and 25t
State of Puniab v. Salil Sobhlok- l2ol3) 5 SCC I : (20|3) 2 SCC (L&S) l-, shok Kumar Yqclar

v. Srdte of Het,-ane. (1985) .l SCC 417 : 1986 SCC (I-&S) 88: Ron Asltray Yada\ ht re,
(2000)+ SCC 309 : 2000 SCC (L&S)670.,?/id(lo,

C-. R,nvironment Law - Regulatory Frameu,ork, Bodies and Judicial
Intervention 

- 
Central Groundwater Board - Appointment/Nomination

to SPCBs - Necessity of making appointments with due application of
mind considering their duties, functions and responsibilities, emphasised

- Lackadaisical and casual approach of State Government 
- 

Strongly
deprecated

e - 
Held, onc oI the principal attributes ofgood govern&nce is cstablishment

of viable institutions conlprising prof'essionally c()nrpetcnt persons al]d
strengtheninB of such institutions so that duties and responsibilities conlbrrcd
orr thenr are perlbrmcd with dedication and sincerity in public ilttcresl

- 
Further held, this is applicable Dot only to adrninistrative bodies but

statubry authorities as well, and nrore so, sincc statutory authorities arc
creation of law nrade by compctcnt legislature. represcntiDg will of people

- 
State Govcrnmcrt directed to tiame appropriarc guidelines or recruitmcnt

rules within stipulated timc considcring institutional requircntents of SPCBs,
Iaw laid down by statute,/Court, rE?orts of experts c<tr.nmittces to ensure
appoinlment of suitablc prof-cssionals and experts 

- 
Liberty granted to public-

spirited individuals to llrove appropriate High Court litr issr.r:rnco o1 writ ol
quo warranto if any pers()n who does lrol meel stalut()ry or constitutional
requirements is appointed or continuing as such 

- 
Co stitution of India 

-Arts. 48-A, 5'l-A(g) and 2l 
- Water (Prcvention and Control of Pollution)

Act, 1971- S. 4(2> 
- 

Air (Prevcntion and Coltrol of Pollution) Act, 1981.
S. 5(2) (Paras 2. 3, 4 and 35)

Biaay Kunat Sinhtt v.State qf Jltorklurd. 2002 SCC Onl-inc Jhor I ll : (200:) ] BLJR 2123.
cons iale rcd

o

h
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736 SUPREME COURT CASES (2018) I r sccl
Restdt'rh Fi, n.lation .fot- S..icn{e \. Union oI lruli.t- ( 2005) lO SCC 5lO. Stak o.f U.ll v. Jeet

S. Birl,/. (:007) 6 SCC -586. referred to

Rtsean'lt [:ourulLttiotl.ll) t StitnLe t. Li io qf lndio. (2005) l0SCC510.cllerl a
D. Constitution of Indla - 

Arts. 48-A, 5l-A(g) and 2l - Natural lalt'
as well as constitutional obllgation to protect and preserve envimnment -Fundamental duty to protect and improve natural environment including
forests, lakes, rivers, wildlife and to have compassion for living creatures,
emphasised (Para 3)

[. Environment l-avr' - Regulatory Framework, Bodies and Judiciat b
Intervention - 

Generally - Judicial Intervention - Non-compliance by
State in setting up and implementation of proper r€gulatory mechanism in the
State as per statutory framework

- 
Fact that (i) No rules were framed by State of Uttarakhand under the

Watcr Act and the Air Act even though thc Stato was fomred several years a8o:
(ii) It had adopted nrles liamed by Statc of U.P. norified in 1984 without cven
considering possibility ofsonrewhal difl'erenl conditions prevailing in the State;
(iii) Convening only 15 meetings of SPCBs over a period of 12 yrs when it
was supposcd lo convene meeting once evcry thrcc months, and (iv) Despite
direction by Supremc Court to franre rules laying down essential qualifications
and experience t-or appoiutmelrt of Members/Chairperson of SPCB failing to
franre mles noted and nonchalance cxhibiled, stron8ly deprecated

- 
Constitution of India. Arts. 48-A. 5l -A(g ) and 21 (Paras l2and l3)

fluarunchal EP & PC Boord v. C.tZS. Neei. SLP (C) No. 6023 of2006. order dated 8-l-2008
(SC\. referred to

P-D/59426/S

,Advocates who appeared in this casc :

PS. N.rasir ra, Additional Soiicilor GeDeral, A. Mariarputham, Advocate General,
Ranji Thomas, Subramonium Prasad and Jaideep (;upta, Senior Advocatcs [VN.
Raghupathy, Nishart Ramakantrao, Katnerhwarkar, Ms Deepa Kulkarni, Amit
Agarwal, Sanjay Kr. Visen, M.R. Sbamshad, Tushar Mehta, Dhruv Pati, Himanshu
Pal, Ms Aruna Mathur, Avncesh Arputham, Ms Anuradha ArPuthan, Amit Arora,
Ms Sinrran Jeet (lbr M/s Arputhatl Aruna and Co.), Guntur Prabhakar, Ms Prema
Singh, Ilts Rachanir Srivastava, Ms Monika, Sukrit R- Kapoor, S.S. Shamshery, Amit
Sharra, Ankit Raj, Vaibhav Prakash, Ilfs Ruchi Kohli, R. Rakesh Sharma, K.V
Vijayakunrar, Abhishek, PS. Narasimha, P. Venkat Reddy, Prashant Kr. Tyagi (for
M/s Venkat Palwai l-aw Associates), Sapam Biswajit Meitei, Naresh K. (iaur and
Ashok Kr. Singh, Advocatesl for the Appellatrt;

A-N.S- Nadkarni, Additional Solicitor (ieneral, D.K. Singh, Additional Advocate
General (Mvck Gupta, Mukesh Venna, Pawan Kr. Shukla, Yash Pal Dhingra, M.
Shoeb Alanr, Ms Fauzi Shakil, tljjwal Singh, Mojahid Karim Khan, Atul Jha, Sandeep
Jha, Dhanrendra Kr. Sinha, IvIs Ruchira Cupta. Shishir Deshpande, Ms Mona Singh,
Arjun (;arg, RanjaD Mukberjee, PV YogeswzLran, M.K. EDatoli Scna, Edward Belho,
Arrit Kr. Singh, K. Luikang Mictrael, Z.H. lsaac Haiding, Som Raj Choudhary,
Raja Chalteiec, Chanchal Kr. Ganguli, Piyush Sachdev, Ms Runa Bhuyan, Shubham
Bhalla, Ritesh Khatd, Gaurang Kanth, Cbandan Kunrar, Ms Eshita Baruah, K.V
Jagdishvaran, Ms G. Indira, V(i. Pragasam, S. Prabu RamasubramaDian, Manu
Slrndaram, Ms Henrantjka Wahi, Ms Jasal [hhi, Ms Mamta Singh, Ms Shodhika
Shanna, Ms Puja Singh, D.K. Singh, Anuvrat Sharnra, Kolral Mundhra and Saurabh
ASrawal. Advocalcs) tbr the Respondents.

d

C

e

s

h



ONLINE

6

SCC Online Web Edition. O 2023 EBC Publishing Pvt. Ltd

P€ge 4 Saturday, January 21.2023
Printed For: Mr. Akshay Sapre
SCC Online Web Edition: httpJ/www.scconline.com

lh
TruePrint source: Sup.eme Court Cases, @ 2023 Eastem Book Company. The text of this version of
thisjudgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D B.

Modak, (2008) '1 SCC '1 paras 61. 62 & 63.

TECHI TAGI TARA v. RAJENDRA SINCH BH,ANDARI (bKUT.I.) 717

Chronolagical list ofcases cited on page(s)
L 2016 SCC Online NGT 456. RcTendra Singh Bhandqi v. Stote of

{Jttdrakhon l (rev€rsed) 737d
a 2. QO15l l5 SCC l: (2016)2SCC(L&S' 149. Prabhatutr v. DepU. ofSericulture 119f

3. (2013) 5 SCC 1 : (2013) 2 SCC (L&S) 7. Srate of Punjab v. Salil
Sabhlok '151d- 75ILt

4. SLP (C) No.6023 of2006. order dated 8-1-2008 (SC). Uttaranchltl
EP & PC Boanl v. C.V.S. Negi '741a

5. (2007) 6 SCC 586. State o{ U.P v. Jeet S. Bisltt 1519
6. (2005)10SCC51O, llesearh Foun)ation.[or S(iencc v. UnionDf

b India 1+3d-e.111e-J. ,ul* ,ri;li
7. 2002 SCC Online Jhar tl I : (2002) 3 BLJR 2223. Rind),Kutltdr

Sitho v. Stdle of Jharkhand 741.1-e
8. (2000) 4 SCC 309 : 20oo SCC (L&S) 670. Raz Ashra\ Yodor| Inre '752c

9. (1985) 4 SCC 417 : 1986 SCC (L&S) 88.Ar,tuof 1<llr,(Ir yaddt v.
State of Hary-anu 752b

c
The Judgment of the Court was delivered by

MADAN B. LoKUR, J.- This batch of appcals is directed against the
judgment and order dated 24-8-2016 passed by the National Green Tribunal,
Principal Bonch, Ncw Delhi (for short "the NGT") iD Raje, dru Singh Bhanduri
\. State o{ Uttarakhandt" On a reading ofthejudgnent and order passcd by the

d NGT, it is quite clear that the Tribunal was perturbed ard angrdshed that sullo
persons appoinled to the State Poihltion Coltrol Boards (for short "SPCBs")
did not have, accordi[g to the NGT, the necessary expertise or qualificaaiols
to be rnemberc or Chairpersons of such high-powered and specialised statutorv
bodies and thercfore did not deserve their appointmert ()r n()nrination. While
we fully comrniseral.e with the NGT and share the pain and anguish, we are

e of the view that lhe Tribunal has, at law. exceeded its jurisdiction in directi g
thc State GovcrDnents to reconsider thc appointnlcnts and in laying dor.r,n
guideli11es for appointment to the SPCBs, however well-meaning they might be-
Therefore. we set aside the decision of the NGT, but noto that a largc number of
discorcerting lacts have been brought out in the judgnrent which need serious
consideration by those in authority, particularly the State Govemments lhat

f makc appoinlments or nonri[ations to thc SPCBs. Such appoiutments should
not be nade casually or without duc application of nrild considering the dutics,
functions and responsibilities of the SPCBs.

2. Why is it important to be nrore than careful in making such
appointn.lents? There can be no doubt lhat thc protecti()n and prcservation ol'
the cnvironment is extremelv vital for all ofus and unless this responsibility is

9 taken very seriously, particularly by the State Govemments and the SPCBs. we
are inviting trouble thal will have advcrsc consequcnces for future generations.
Issues ofsustainable developmenl, public trust and i ntergenerational equity are
not mere catchwords, but are concepts of great importance in environmental
jurisprudencc. Perhaps appreciating and anticipating this, Article 48-A was
irtroduced ifl the Constitution and this Article reads as l()llows:

h
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"48-A,. Protection and inprovement o;f environment and safeguarding
of forests and wildlife.-'lhe State shall endeavour to protect and improve the
environrnent ald to safcguard the lbrests and wildlit'e of the courtry."

3. Sinrilarly, Articlo 5l-A(g) of the Constitution indicates the fundamental
duties ofevery citizel of lhe country, one ofthem bein8 to protect and improve
thc natural environmcrt including forests, lakes^ rivers and wildlife, and to have

corlpassion for living creatures.? It is quite clear that apart fron the nanrral law
obligation to protcct and preserve the environrnent, there is also a constitutional
obligation to do so. Unfortllnalely, despite this, our society has bccn witness
ovor the last few decades, to repeated onslaughts against the environnenl,
soruetinles i n the nanre of development and sornetimes becatrse our soci ety just
does Dot seenr to care. In this context we may also mention Article 21 of the
Constitution which has been given a vory wide amplitude by several decisions
of lhis Court, incltrding on issues concerning the environmenl- The judgmcnt
of the NGT draws attcntion to some of these aspects but esscntially points
to the "who-cares" attitude adopted by several State Governtlents. It is this
atlilude that compellcd a public-spirited environmentally conscious individual
to challenge the composition of the SPCB in the State of Uttarakhand and
consequently the necessily of being extra careftll in making appoirtments to
the SPCB.

4. C)ne of the principal attributes of gu)d g()vernalce is the establishment
of viable institutions comprising prol'essionally conrpetent persons and the
strenethening of such institutions so that the duties and responsibilities
cont'erred on thern aro perfbmred with dedication and sincerity in pubtic
intcrest. This is applicable not only to administrative bodies but more so to
statutory authorities more so, bccause stalutory aulhorities are thc creation
of a law made by a competent legislature, representing the will of the people.

5. State Pollution Control Boards (or SPCBs) constituted under the
provisions ()lthe Water (Prcventiorl and Control of Pollurion) Act, 1974 and the

Air (Prevention and Control of Pollution) Act, 19813 fall in this category but
many of thcm possess only a l'cw or sornetines none of the above attributes of
good governancc and again a fcw or none ofthem are adequately empowered.
This is a serious prohlem haunting the SPCBs tbr al lcast two decades (if not
nr()re ).

I "51-A. F'undamental dutiss.-Il shall be the duty of cvcry citizen of Indi.r-
(rr) to (R * ,lr *
(,g) to protect irnd ill.rprove thc nLrturtil cnvironment inclucling t-orests, Iakcs'

rivcrs and wildlile, and to have corrpassion for living creaturcs;

(lr) to (A) * *
3 Hencetbnh "the Water Acl" and .'the Air Aca'.
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6. Thc composition of the SPCB is provided for ir Section 4(2 ) o[ the Water
Act and this reads as follows lSection -5(2) of the Air Act is similar]:

-4. (2) A State Board shall consist of the t'ollowing nrenrbers, namely-
(a) a Chairman, beiflg a person having special knowledge or practical

experience in respect of natters relating to clvironmcntal protection or
a persotl having krxrrvledge zurd experience in adninistering institutionr
dealing with the nratters aforesaid. to be norlinated by the State
Covernment:

Provided that the Chairnan may be either whole-time or part-time as
lhe State Government may think fit;

(b) such nunber of officials, not cxceeding five, to be nominated by
the State Government to represent that Covernnrent;

. (.) such numbcr of persons, not cxcccding five, to bc nominated by
the State Governnrent fio arnongst the melrbers of the local authorities
furctioning within the State:

(d) such number ofnon-officials, not exceeding three, to be nominated
by the State Goyernmenl to represent the interests of agriculture, fishery
or industry or trade or any other interesl which, in the opinion ofthe State
Govemrnent, ought to be represclrtcd;

(e) two persons to represent the companies or corporations owned,
controlled or managed by the State (iovernment, to be nominated by that
Governnlentl

A a full-tinte Member-Secretary, possessing qualifications,
knowledge and experience of scientific. cnginecring or DlanageD)cnt
aspects of pollution control, to bc appointcd hy the State Govcrn ent."

7. One of the earliest communicatious oll our record encouraging
professionalism in the SPCBs with a view to empowering them is a letter
of 26-9-1997 addressed by the Secretary in the Ministry of Environment and
Forest (MoEF) of the Government of India t<l the Chief Sccretary of evcrv
State highlighting the inlportance of thc SPCBs, the facl that their activilies
are science and technology based and thc rleccssity of takilg relevalt thctors
into consideration while nakirg appointnents to the SPCBs. The letter reads
as follows:

"Secrctary
Milristry of Environment and Forests

Covemrnenl of India
26-9-1997

D.O. No. PS/Secy (E&FYCPCB/97
Dear
The State Pollution Control Boards/Pollution Control Comurittees ir

Union Territories have been assigncd an irtportart role for prevention
and control of pollution frorn dillorent sources. In recent ycars, additionat
responsibilities have been assigned to thenr for cnforccment of various statutes.
Hence, these organisations need to be suitably strcngthened so that they can
cope up with the tasks. In fact, the Hon'ble Supreme Court has also had
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occasion to obscrve on ths unsatisfactory perfomance of State Boards in
disctrarging their l-unctions-

The activities of the Pollution Control Boards/Pollution Control
Committccs are essential ly science and technology based. The Chaimran
and Mcmber-secretarics are thc kcy functionaries of the Boards/Committees
who are expcctcd to havo requisitc professioual knowledge and experience
for providing eff-ectivc leadership to their organisations. Under the Water
(Prevention zrnd Control of Pollution) Act, 1974 and the Air (Preventiotr and
Control of Pollution) Act, l98l the specific requirements for appointment to
these posts have beerl laid tlown.

Hr>rvcver, ir some State Boards/Comnittees, the appointments to
these posls are made without dtle consideratiofl to such requirenents as

envisaged under thc Acts. Also, another major problem beilg faced by these

organisations is on account of frequent changes of Chairmen ard Mernber-
Secretaries. I request you to kirdly ensurc that appropriate persons are
appointed for these key positions and they are not frequently changed. Where
tbe incumhcnts do not have the prescribed fiiteria they shottld be replaced.

It is requestcd that this issue may kindly reccive your personal attention
on a top priority basis-

With regards
Yours sincerely,

sd/-
(Vishwanath Arand)"

8. More importantty and perhaps keeping the diversc nature of activilics
of the SPCBs in mind, a con-fcrence was held in Coimbatorc on 29-1-2OOt
and 30-l-2001 of the Ministers of Environment and Forests of the State
Governments. The conference recomntended, inter alia' the induction of
academicians, professionals. experts ard techtrologists for the effective
lunctionilg of the SPCBs. As a follow-up to the recontmendations, a letter was
addrcssed by the Secretary in the MoEF lo the Chief Secretary of every State
on 3-7-2001 . This letter reads as follows:

"P.V. Jayakrishnan
SecretalY
D.O. No. PS/Secy (E&F)/CPCB/2001

3-7 -2001

Dear
In the National Confcrcnce of Miniskies of Environment and Forests held

at Coimbatore on 29-l-2001, 30-1-2001' several important recommendatiors
were made regarding effective ftinctioning of the State Pollution Control
Boards/Cotntnitlces.

Thcsc includ"' the ftrllowittg:

(f) Induction of academicians, legal professionals, health experts and

technologists as members of the Boards/Committees.
(ii) Appointnent of multi-disciplinary staff-
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(iir') Ban on recruitnrent shall be relaxed for the posts of scientists and
engineers in the Pollution Control Boards/Comnrittees.

(ir,) Training of personnel, for which programme shall be drawn up
by the Central Pollution Control Board.

(r.') Streamlining of conscnt/authorisation procedures.
(l,i) Inventorisation of polluting sources and pollution load.
(r'ii) Formulation of annual action plans.
(r'lii) Publication of annual State Environmcnt Rcport.
(Lr) Strengthening and upgrading of water and air quality monitoring

and laboratory lacili lics.

We had takel up the matter with the respective Slate Pollrrtion Control
Boards/Committees. Since most of the action points requiie inlervcltion of
the State Governments, I request you kindly to take necessary action for
in-lplernentation of the recommendations.

I look [<rrward to y()ur resp()nsc at thc carlicst.
With regards.

Yours sincercly,
sd/-

(P.V. Jayakrishnan)
To Chief Secretaries of all StatesAjTs"

9. These communications secm to have had little or no impact at least in
ore instance as is evident from a reading of a decision of the Jharkhand High
Court dated 15-5-2002 in Bina r- Kunar Sinha v. State olJharkirzl,;l+ concerning
the Chairperson of the SPCB of that State. The High Court was conpelled ro
make the following scathing and urfortutrate observations: (SCC Online Jh:r
paras 3-4)

"3.Ou4-4-2OO2, when the Chairmau appeared before us and we startcd
talking to hinr in order to elicit his views and opinion oll thc aforesaicl
questions, what we found has bcen aptly and clearly recorded in our order
of that day- The extracts rcad thus:

'Shri Thakur Bal Mukund Nath Shahdeo, Chairman, State
Pollutior CoDlrol Board has appcarcd before us today in persoD.
During the coursc of our conversation with him, we lbund (to our
total horror, surprise, disnray and amazement) that he does not know
anything at all about any aspect relating to pollution, or the control of
pollution. In coursc of our extensive conversation with him, we found
that the only academic qualification that he boasts ofis "matriculation".
He has no other academic or technical qualification whatsoevcr. Whcn,
by referring to Section 5{2\(a) ol the Air (Prcvcntion and Conrrol
of Pollution) Act, 1981, we asked hirn whether he has any spccial
knowledge or any practical experience in respect of any matter relating
to the envirorrmerrtal pollution, his answer was in the negative. We must
record that during the course ofour conversation with Shri Shahdeo, we
were co[statrtly helped and assisted by Mr Poddar, learned Additioral
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Advocatc Gctreral. We actually inrpressed upon Mr Poddar the need
of assisting Shri Shahdeo in answering our questi()ns. Mr Poddar
very kindly lcnt his hclpilrg hand to tls. What emergcd was that
Mr Shahdeo has neithcr any general or special knowlcdge' ror any
acadenic qualilication, uor any experience whatsoever that Inay have
anything t() do with any nratter or any aspect relating to the Pollution,
air pollntion. water pollution, noise pollutiotr, or any other polltltion of
any kild. What to speak of his-having special knowledge or practical
experience. he has neither any knowledge, general or special. tror aly
erperience, practical or otherwise with respect to any mattcrs rclating
to environnlental pollutiur. We repcatedly asked him to i nt-orrn us
about one single such t-act by which he could lay his claim to hold
this office. He failed to infornr us of even a singlc fact which could
qualify hinr to hold this office. His only claim was that he is a politico-
social workcr. We askcd hitn also as lo how he came to be appointed
on this post. He says that hc tnade an application to Mrs Ncelaln
Nath, Secretary, Forests, we asked hinl whethcr such an application
was invited from him. Hc says that thc application was invited from
him- Wc asked him whether invilation was extendcd t<l him personally
hy Mrs Neolam Nath or did it appear in any advertisement. He says
that hc, on his own. gave such an applicalion and that it was neither
inviled personally from hi nor through any advcrtisenlent. Prima
facic, it appears to us that a person who does not have the requisile
qualification, experience, or knowledge has been appoinled on the
post of Chairnan, Pollution Control Board. Before we procecd any
further, wc would likc Mr Poddar, lcarned AA(i to produce before us
the original records of the Govcrlment relating to the appointnlenl of
Mr Shahdeo.

4. It was f()r.n this point oDwards lhat a case arose within a casc. Both
the issucs started bcing dealt with simultaneously by us, namely, the issue
relating to Sundera Mineral & Chemical lndustry and the propriety' legality
and validity of the appointnlent of Mr Strahdco."

A littlc later in thc judgnrent il was held: (SCC O[Line lhar plra 42)

"42. Looked at from lhc aforesaid legal perspective and in view ofour
clear findings that Shri Shahdeo did not possess the qualilications required
of the C'hainrran. State Pollutiolt Control Board. we have no hesitation, but
to hold that it would bo a violation of the law to allow him to continue as
the Chairnran of thc State Board- We accordingly order and declare that the
ilppointllcnt of Slri Shahdco as Chairnran, State Board. was not legal and
vaiia antt hencc impropcrly nrade an<l therel-ore, on thesc Srounds we ordcr
and direct that he canr()t continuc to function as such. By issuance ofa writ
of quo warranto, therel'ore, the appointment ol Shri Shahdeo as Chairman'
Staie Board, is quashed and set asidc. Shri Shahdeo shall t'orthwith and
with inrnrecliate elfect cease to hold the o ft'icc of Chairman. State Board'
The post of Chairman, State Board is hereby dcclared to he vacant, and
wilh irnrlediatc ell'ect."

10. Notwithstanding thc above decision, comlnunications and orders' the
State (;overnrncnts continued to display disinterest in the matter ofprofcssional
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appointrrents to the SPClBs. This lcd to another comnturication liorl thc
MoEF on 16-8-2005 (which still did not have the desired efltct) and this
comnunicalion reads as lollows:

"Suprerle Court Matter
Most I nrnrcd iatc

By Spccd Post

No. ?3-8/2004-HSMD (Vol.II)
Governnrent of India

Ministry of [,uvironment and Forcsts
(Suprenrc Court Monitoring Corrlnrittee)

Roonr No. 927, Paryavaran Bharvan

C.G.O. Conrplex, Lodhi Road
New Dclhi I10003 1Ott

Dated 16-8-200-5
To.
The Chief Secret:uies of all StatesruTs
(As per the list clclosed)
Sub: Constitution o.f the Slate Pollution C<tntrol Bourul/Pollution Contrttl

Commillees ( SPCBnPCCs) - regurtlin.q
Dcar Sir,
The Supreme Court by ils order dated 14-i0-200-l ill Writ Pctirior (Ci\ il)

No.657 of 199-5 set up a Monitoring Conrnittee to ensurc titnc-lloulrd
irrlplcno[tation of various directioDs given ill the said ordcr.5 The Conrnrittec
has been visiting sevcral Statcs 1o monitor thc status of intplenlentation of thcsc
directiolts.

During its illtcraction witlr virious Pollotion Control otlicials. the Suprenrc
Court Monitoring Conrntittec (SCIMC) has noliccd that the Stalc Pollution
Control Boards (SPCBs), P<>llution Clontrol flonruittccs (PCCs) of UTs ucrc
not corstitrted ilt accordance with the provisiols given in the Water Act. 199.1
and the Air Act. l9tt I -

Chttirpcrsort o.f the Bou rd:

-3. Thc statutory provisions rcquire that Chairpers<>ns appointcd shall
be persons having "special knowledgc or practical cxpcrience in rcspcct ol'
nratters relatine to cnvironruental protectioD or a person having knowlcdgc and
expericuce irr adrlrinistcring irstitutions dealing witlr thc ntatter aforesaid".

4. The SCMC has lbund tlrat in thc several cascs, thc Chief Secrctarics,
Envir()nrncot Secrclarics, politicians, MLAs. literary pcrsols and rron-
tcch[ical persons haYe been appointed as Chairpers<>n ol'SPCBs/PCCs.

-5. The M.G.K. Menon Conlmittee had rcconrmended in its rcport that
"The Chainrran of the P()llution Conlrol Boards an<I Conrrnittccs should tre
irrdividuals with a scnsc of vision and a feeling lbr thc i'uture. Thcy nrust
lrave an uldcrstanding ol the conlplcxit), of rrrodcrrr sciclce and technolog),

5 ReseaRlt Lbutldut io .lb r S.ietk'e \'. lJnion ol htcl it. (:005 ) l O SCC 5 l o

e Print

b

t

o

h



ONLINE

SCC Online Web Edition, O 2023 EBC Publishing Pvt. Ltd.
Page 1 1 Saturday, January 21, 2023
Printed For: Mr. Akshay Sapre
SCC Online Web Edition: http://www.scconline.com
TruePrintn source: Supreme Court Cases, O 2023 Eastem Book Company. The text of this version of
thisjudgment is protected by the law declared by the Supreme Court in Eastern Eook Company v. D.B.
Modak, (2008) 1 SCC 1 paras 6'1, 62 & 63.

qt

rue Print

744 SUPRIM]i COURT CAStTS (20r8) I r scrc

since they will te dcaling with highly techrical issue. They must have an
uDderstandirrg of law. The Chairpersol would have to be fully involved
in the task of cnvironrrent construction and planning. Appointment of thc
Chairperson of the Board should be on full-time basis.

Member-Sec retary qf the Boord:
6. Sinrilarly, in rcspcct of the post of Member-Secrctary thc statutory

provis.ions (Water Act) require thal hc be full-time, possessitlg qualifications,
knowledge and expcrience of scientilic, enginecrilrg or management aspects
of pollution cortrol.

7. In relation 1() appointment of Member-Secrctaries, the Menon
Comnrittee has recomntended that: "The incunrbent should posscss a

postgraduate degree in sciencc, cngineering or technology, and havc adequate
experience of working in the area of environment protection".

8. The SCMC has t'ound that in sevcral States, persons t-rom IFS or from
the PWD especially fronr the PHE dcpartments, are either being appointed
or deputed to the post of Meruber-Secretary without the necessary statutory
qualifications.

Members'.

9. No elTort is heing made to appoint persons with adequate scientific,
technical or legal backeround or fronr thc environnental field as membsrs
of the Board. Board nrembers are ilcrcasingly being appointed tbr political
purposes. This is leading to ineflective and ineflicient functioning of SPCBs/
PCCs.

10. Though the Boards are to functiol as statutory bodies undcr the Air
Act, l98l, no specialists in air pollution (as rlquired by the Air Act, l98l)
arc bcing appointed as nlcmhers. This is a serious lacuna ir constitution of the
Boards.

I l. Durilg its visits to various States to nronitor implcmentatior of thc
order dated l4-10-20O3s, the SCMC has otrserved that the orderofthe Supreme
Court being efllcic[tly carried out in States that have competenl Chairperson
or Member-secretarics. In other Statcs, due to lack of proper attention at the
highest level, implcnrentation is found to be tardy and without much progress.

12. The SCMC discussed thcsc issues at its mceting held on 28-3-2005
and caure to the frnn conclrtsion that only technically qualified professionals
should be appointed to the critical positions ofChairpcrson, Member-Secretary
and Mernbers of the Pollution Control Boards so that their functioning can be

strcngthened as rcquired in tenns of para 41.1 of the Supreme Court's order

dated I4- l0-20035.
13. Thc Colrnrittee is also of the vicw that recommcndations of thc

M.G.K. Menon Committee bc fully respected and the Chairperson should be
appointed on full-tinre basis. Without lhe ()tTicers it is not possihlc for afly
Board to function effectively in view of the numerous laws and statutes that
dcnrand ellicient and effectivc actions fronl State Pollution Control Boards.
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14. r*'e draw your kind attention to several reports on strengthening of
State Pollution Corrtrol Boards. These include:

(,1) The Bhattacharya Committee, 1984
(2) The Belliappa Committce, 1990
(3) The ASCI Study, 1994
(4) Study of the Sub-Group, 1994

15. All these studies werc considcrcd drrring thc Evaluatior Study on
"Function of the Pollution Control Board' prepared by the Progranruc
Evaluation Organisation of the Planning Commission-

16. The Planning Comnission report concluded: "Considering the
interesting technicalities involved in the functions to be performed by these
Boards, it is essential that techrical persons possessing scientific knowledge
about ruatters relatitrg to pollution and pollution control hold the upper hand".

l7- The Conference of Ministers of Envirorrmclrt that took place in
Coimbatore also reiterated at the highest political level, the decision that the
SPCBs should be headcd and staffod by technically conp€tert professionals
(ard not by journalists or politicians or administrative officers).

18. The conposition of the Boards is therefore under the scrutiny of thc
SCMC and no furthcr appointment of Chairpcrsors or Member-Secretarics
should be carried out which do not rneet the nor[rs given il thc statute and
elucidated by the Menon Comnittee.

19- ln view of tlc above, you are requested to inform this Monitoring
Committec regarding the qualifications of the Chairperson, Member-Secretary
and Members of the Pollution Conlrol Board, Pollution Corrtrol Contmittcc
ill your State/Union Territory. Based ol the int-ornlation, thc Conlotittcc'*,ill
examile whether the persons nominated to these positions nleet the statutor_y
norms and the requirernents as indicated in the M-G.K. Menon Committee
Report and the ordcr of the Supreme Court dated 14-10-20035 and lurthcr
necessary action will be taken in the matter.

20. This mattcr may kindly be given tbe highest consideratiol and a reply'
in this regard may be provided to the undersigned within 4 weeks so that
the sane will be considered in the next SCMC meeting- Ir will be highly
appreciated, ifa copy of the information nay also be sent through email.

Yours faithfully
stl/-

(Dr G. Thyagarajan)
Clrainnan,

Supreme Court Monitoring Corur]iltee
Telefax: 011-24361410

Email: drgarajan @ yahoo.co.in"
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ll. Thcre are a t'ew other communicatiotts on the samc subject but it is

not recessirry t() detail their contents. All that need be said is that the Cenlral
Governmcnt, tinre and again, requested thc State Govertlments to appoinl
pcrsons who could add value and slaturc to thc SPCBs by thcir very presencc
and tlren ulilise their cxpertise in preserving and protecting the environnlent,
including air and water.

12. As far as thc State of Uttarakhand is concerned, it has conre on record
that no rules (let aloue recruitl.Irent mlcs) have been framed by the State under
the Wator Act and the Air Act cven though the Stalc was t-ormed several years
ago. Rules tianred by thc State ol'Ultar Pradesh notified in 19t14 have hcon
adopted by Uttarakhand but there has apparently been no fresh application of
mind to these Rulcs or even considcratit>n of the possibly somewhal difltrcnt
conditions in Uttarakhand. Thcrc seems to he a mechanical and bodily lifting
of thc Uttar Pradesh Rulcs. Apart fronl thc above, it has also cone on record
that rreelings oI tho SPCB are rcquircd to be held oncc in three months but
as Iar as the Statc ()l' Uttarakhand is ct>ncerned, only 15 meetings were hcld
during the period fiom 2OOl (when thc Board was constitllted) over the ncxt
12 ycars. There is thcrclbre nonchalance shown by Uttarakhand to thc rule-
rraking powcr and the provisiolls of Section [l of the Water Act and Section 10

of the Air Act6 relating to holdilr8 nreelilrgs of the SPCB.

13. To nrake nlattcr w()rse, dcspite this Courl passittg an order on 8-1-2008

[in tA No. 4 of 2OO'7 iu SLP (Civil) No. 6023 of 2006] directing thc State of
Uttarakhand and the SPCB to consider the desirability of making nrles laying
down essential qualifications and cxperience and other relevanl faclors fbr

6 Section 8 of the Water Act:
"E. Meetings of Board.-ABoard shall meet at least once in every three months

and shall obscrve such rules of procedure in regard to the transaction of business

at its rneetings as rnay be prescribed:

Provided that it', in the opinion of the Chainnan, any business of an urgent nature
'is to be uansacted, he may convene a meeting of the Board at such time as he thinks
fit for the aforesaid purpose."

Section l0 of the Air Act:
"7O. Meetings of Boaril.-{l)For the purposes of t}ris Act, a Board shall meet at

least once in cvery three rrtonths and shall observe such rules of procedure in reg'ard

to the transaction of business at its meetings as may be prescribed:

Provided that if, in the opinion of the Chairman, any business of an urgent nature

is to be transacted, hc may convene a meeting ofthe Board at such time as he thinks

fit for the aforesaid puqrose.

(2) Copies of thc minutes of the meetings uoder sub-section (1) shall be

forwarded to the Ccntral Board and to the State Govemmcnt concerned."
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appointment of members in the SPCB7, wc are told that unfortunately, such
rules have not been made and the impugned order under appeal indicates that

a the rnatter has remained under consideration of the State Government since
2006.

14. Kceping all these facts and the recalcitrance of the State Governmcnts
in mind, the NGT examined the expertise and qualificalions of memb,ers of
the SPCB of a-lmost all States and prinra facie found that aboul t{j n States and

6 one Union Territory had members in the SPCB who lacked the qualifications
suggested by the Central Governmenl.

15. At this stage, ir must be mentioned that apart from the Central
Govemment, lhere are several authorities that havc applied their ntind lo
the issue of appointment of nrembers of the SPCBs. These iDclude Expcrt
Committees such as the Bhattacharya Committee of 1984, the Belliappa

c Committee of 1990, the Admi strative Staff Collegc of lndia Study of 1994
ard a committee chaired by Prof. M.G.K. Mcnon. Notwithstanding this. the
response of the State Governments in appointing prol'essionals and experts t()
the SPCBS has becn rcmarkably casual. It is this chalta ft.ri attitude that led the
NGT to direct the State Governments to consider exanddng the appointment

d of the Chairperson and nrenrbers in the SPCBs and detemrining whether their
appointment deserves continuation or cancellation. Thereafter the NGT gave
several guidelines that ought to be followed in rllalcing appoinlments Io the
SPCBS.

16. The objection of the appellants is to: (i ) the exercisc oljurisdiction by
the N(iT in directing the State Govemnents to reconsider the appointment of

e the Chairperson and members of the SPCBs: and (ii) laying down guidelines
for appointment of the Chairperson and nrembers of the SPCBs.

17. As regard the lirst grievance, it is coltended that the appointnrent or
removal of rnembcrs of thc SPCBs docs not lie within lhe statutory jurisdiction
of the NGT. Our atteltion has been drawn to some provisions of the National

f

7 Uttarenchctl EP & PC Board v. C- V5'. Nagi, SLP (C) No. 6023 of 2006, ordcr
dated 8-1-2008 (SC), wherein it was dircctcd:

"IA No.4 of 2007 be Ecated as an original petition to be listed along with
SLP (C) No. 6023 of 2006. The learned courrsel for the State of Uttaranchal and
Uttarakhttnd Enyironment Protection and Pollution Control Board shtrll frnd out the
desi.ability of having rules govcming the essentiirl qualifiqrtions and experience
and such relevant factors for the appoiDtment of various offici.rls in the Bozud. They
shall also indicate their stand as regards certain NOCS stated to have been issued to
phannaceutical maoufacturers. Call at'ter eight weeks."
IA No. 4 of 2007 was converted to WP (Civit) No. 8-5 of 2008 which was listed
along with SLP (Civil) No. 6023 of 2006.
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Green Tribunal Act, 20lO (lbr short "the Act"). The jurisdiction of the NGT is
circnmscrihed by Section l4 of the Act which reads as follows:

"14. Tibunal to settle dispares.-(l) The Tribunal shall have the
jurisdiction ovcr all civil cases where a substartial question relating
to environment (inclLrding enforcement of any legal right relating to
cnyironnrent), is involved and suclr question arises out of the inrple rentation
of thc cractrrents specilied in Schedulc I-

(2) Thc Tribunal shall hear the disputcs arising from the qnestions refcrred
to in sub-section ( 1) and settlc such disputes and pass order thereon.

(-3) No application for adjudication of dispute under this section shall be

entertaincd by the Tdbunal unless it is made within a period of six months
frorn tlre date on which thc cause of actiol for such dispute first arose:

Provided that the Tribunal ntay, if it is satisfied that the applicaut was
prcvented by sufficient cause from filing the application within the said period,
allow it to he filed within a further pcriod not exceeding sixty days."

This provisiou cannot be read in isolation but must be read in conjunction with
Section l5 of the nct which relates to rclief, conlpensation and restitution as

bein-e broatlly thc directions that can tre issued by the NCT. Section l5 of the

Act rcads as follows:

'15. Relief, compensation and restitution.-( I ) The Tribunal rlay, by an

order, provide-
(a) reliei and compensatiol to the victims of pollution and olher

environmcntal danlagc arising under the enactmcnts specified il Schedttle
I (iflctuding accidcnt occurring while handling any hazardous substance);

(D) For restitution of property damaged;

(c) f-or restitution of thc environment for such area or areas,

as the Tribulal nray think fit.
(2) The rclicf and compensation and rcstitution of property and

environmcnl referred to in clauses (a), (D) and (c) of sub-section ( I ) shall be

in addition to thc relief paid or payable under thc Public Liability Insurance
Act, l99l (6 ot l99l).

(3) No application for grant of any compensalion or relief or restitution of
property or cnvironmclt under this section shall be entertail]ed by lhe Tribunal
unless it is nradc withil a period offive ycars from thc date on whiclr the cause

1-or such compensation or relief tkst arose:

Provided that the Tribunal may, if it is satisfied that the applicant was
prevented by sutficient cause from filing the application within the said period,
allow it to be filed within a further period not exceeding sixty days.

(4) The Tribunal may, having regard to the darnage to puhlic health'
property antl cnvironmetrt, di!ide the conlpensation or rclief payable under
separate heads spccified in Schedulc II so as to provide compensation orrclief
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to the claiDralts and lbr restitution of the darnagcd property or snvironmenl,
as it may think llt.

(5) Every clainant of the conpensatiol or relief under this Act shall
intirnate to the Tribunal about the application filed to, or, as the case may bc,
compensation or relicf received t-rom, any other court or authority."

18. Finally, it is ir.nportanl to refer to Section 2(|l?) ofthe Act which reads:

"2. (m) "substantial question relating to environment" shall include an
instance whcre-

(l) there is a direct violation of a specific statutory elvironmenlal
obligation by a person by which-

(A) the com[rulity at large other tl]an an individual or group o1'

individuals is affected or likely to be affected by the environmcrtal
consequenccs; or

(B) the gravity of damage to the environment or property is
substantial; or

(C) the damage to public health is broadly measurable;

(/i) the enviro[rlental consequences relatc to a specilic activity or a
point source of pollution;"

19. On a cornbined reading ofall these provisions, it is clear to us (hat there
must be a substantial question relating to lhe environment and that question
must arise in a dispute 

- 
it should not be an academic question. Therc mllst also

be a claimant raising that dispute which dispute is capable of settlcmont by thc
NGT by the grant of some relie f which could be in the nature ol compensation
or restitution of property damaged or restitution of the environment and any
other incidental or ancillary relief counected thcrewith.

20. The appointment of thc Chairperson and members of the SPCBS
cannol be classiflcd in afly circumstance as a substantial qlrestion relating
to the environrlert. At best it could be a subslantial question relating t()
Iheir appointment. Moreovet their appointment is lrot a dispute as one would
normally undcrstand it. ln Prabhakar v. Deptt. of Sericulturea the following
definilion of "dispute" was noted in paras 34 and 35 ofthe Report: (SCC p. 21I

*34. To understand the meaning of the word "dispute", it would be
appropriate to start with the grammatical or dictionary meaning of the terrr:

' "Dispute".-to argue about, to co tend for, to oppose by
argunent, to call in question 

- 
to argue or debate (with, about or over)

- 
a contest with words; arr argument; a debatc; a querrel;'

35. Black's Lav, Dictionan, 5th Edn., p, 424 delines "dispute" as
under:

'Dispute.-A conflict or controversy; a conflict of claims or rights;
an assertion of a right, claim, or demand on one side, met by contrary
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clainrs or allegatio s on the olher. The subject of litigation: the mattcr
Ior which a suil is brought and upon which issue is joined, and in
relation to which jurors arc callcd ard witnesses examined.' "

21. As far as we are concerned, in the context of the Act, a disputc would
be the assertion of a right or an interest or a clairn met by contrary claims on
the other side. In othcr words, the dispute nlusl be one of substance and n()t
of fbmr and it appears to us that lhe appointrltents that we are concerned with
are not "dispules" as such or cvcn displrtcs for the purposes of thc Act 

- 
they

could he disputes lbr a constitutional court to resolve through a writ of quo
warranto, but certainly not for the N(iT to venture into. The failure of thc State
Government to appoint professional and experienced persons to key positioDs
in the SPCBs or tlre lailuro to appoint arry person at all might incidentally
rcsult in an inefl'ective implementalion of the Water Act and the Air Act, but
this cannot be classilied as a primary dispute ovcr which the NGT would havc
jurisdiction. Such a thilrrrc nlight he of a statutory obligation over which, in
the presenf contexl and not udversally. only a constitutional colrrt would lrave
jurisdiction and not a statutory body like thc NGT. While we appreciate the
anxiety of thc NGT to preserve and protcct thc environment as a part of its
stalutory fllnctions. we cannot cxtend these concepts to thc extent of enahling
the NGT to consider who should be app<;inted as a Chairperson or a ntetttbcr
<;f any SPCB or wlro shor.rld not he so appointed.

22. Additionally. no relief as postulated by Section l5 of the Act cottlcl
be granted to a clai rant, assuming that a substantial question relating to the
envirorrrnent does arise and that a dispute does exist.

23. It appears to us that the NGT realised its limitations in this regard
and therefore issued a dircction to the State Governments Io reconsider the
appointments already bccn nrade, but thc scminal issue is really whcthcr the
NGT could at all have entertained a claim of the natlrre that was raised. For
reasons given above, the answer must bc in the negative and it would have
bccn more appr)priate l'or thc N(iT to h.rve required thc clainlant to approach
a constitutional court lbr the relief prayed tbr in the original application, To
this extent therelbrc, thc direction givcn by the NGT must bo sct aside as
being without jurisdiction. However, wc have been told tltat sonte States have
inplemented the order of the NGT and removed solne members while others
have approached this Court and obtained an intorim stay order. Those officials
who wcrc rcnr<>ved pursuant to thc order of the NGT (including the appellant
Techi Tagi Tara) have an independent cause of action and we leave it open to
thenr to challcngc tlreir removal in appropriale and independent procecdings.
This is an issue between thc rclnovcd olllcial and the State Govcrnnlent - 

the
reruoval is Dol a public il]terest issue and we cannot reverse the situation.

24. On the second grievance relating to the issue ofguidelines by the NGT,
the meat of thc matter concerns thc appointnent of officials who are experts in
their field and arc otherwise prol-essional. This is for each State Governmcnt
to consider arrd decide whal is the ri8ht thing to do under the circumstances

- Should an unqualifled or inexperienced person be appointed or should the
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SPCB be a representative but expert body'i The Water Act and thc Air Act as
wcll a-s the Constituti()n give arnplc guidance in this regard. We have already
adverted to thc provisiolls of thc Constitution including Article -18-A, Article
5l-A(g) and Article 21 of the Constitut.ion. So, thc entire schcmc of the various
provisions of the Constitution adverted to above, including the principles tllat
have been accepted and adoptcd internationally as well as by this Court such
as the principles of sustainable devclopment, public trust and intergenerational
equity are a clear indication that in mattcrs relatitlS to thc prolection alld
preservatiorr of the enviro[nlent (through the appointnlent of olficials to the
SPCBs) the Central Govemmert as well as the Statc (.iovernnrents have to walk
the extra mile. Unfortunately, many of the State (iovcrnments have nol cvcr1

taken the firsl stcp in that direction - 
hcncc the present problem.

25. While il is beyond the jurisdicti()n of the NGT and also bcyond our
jurisdiction lo lay down specilic rules and guidelines li)r recnlitlnent of thc
Chairperson and members of the SPCBs, wc arc of opinion that therc should
be considerable deliberation before an appoilltmcnt is made and only the besl
should be appointed to the SPCB. It is necessary in this regard for the Executivc
to consider and liame appropriate rules for the appointmenl of such persons
who would add lustre and value to the SPCB. In this conncction we refer
to Stute of Punjab v. Salil Sabhloke in which it was observed with rcfcrcnce
to appointments to the Public Service Commission that besldes express
restrictions in a slatute or the Constitlrtion. thcrc cafl be implied restrictions in a

statute or the Constitution and the statutory or constitutional authority calx]ot,
in brcach of such implied restrictions, exercise its discrctionary power. In our
opinion this would be equally applicable t() an appointr.nent to a statulory body
such as the SPCB - 

the Statc Govefl nent does not have unlinited discrction
or power to appoint anybody that it chooses to do.

26, It was also held in Salil Sabhloke that the deliberative process and
institutional rcquirements are of considerable inrportance in respect of any
appointnent that is rnadc. In this context, lhe imperative of good governarce
was highlighted and with regard to lianring rules or issuing guidelincs. it was
held as lbllows: (SCC p. 63. para 1 36)

"136. ln the light of the various decisions of this Court advcrted to
above, the adninislrativc and conslitr.rli()nal inrpcrative can be met only if
the Government tiames guidelines or paranreters tbr the appointment oI
the Chairpersor and Members of the Purjab Public Scrvicc Comnrission.
That it has lbiled to do so does not precludc this Court or any supcrir-.r
court tronr Siving a directioD to the Stale (iovemnlent to conduct the
necessary exercise within a specified period. Only becausc it is lcft to thc
State Legislature to consider the desirability or otherwise ofspecifying the
qualilicatious or experience lbr the appointment of a person to t-[re position
of Chairperson or Memher of the Punjab Public Service Comrnission, does
not irllply that this Court canlrot direct thc cxljcutive to liame guideli nes and
set the paraneters. This Court cafl ceflainly issue appropriate directiols in
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this regard, and ir thc light ol thc cx[^-ricitcc gained over the last scvcral
decades coupled with the views cxprcssed by the Law Commission, the
Second Adnrinistrativc Rcli)rn1 Conrnrission and the views expresscd by
this Courl ln)m tinre to tinlc. it is inrpcralive forgood governance and bettcr
adl inistrati()n to issue dire'ctions to thc executive to fra e appropriate
guidclines and paranreters bascd on thc indicators mentioned by this Court.
Thcsc guidclines can and should bc binding on the State of Puujab till tho
Statc Lcgislature exercises its p()wcr."

27. ht Ashok Kumar Yaduv v. Statc o.l'Har.ianal(t this Court obscrved
that (at SCC p. 456, para -30) compctcnt. honest. independent persons of
outstanding ability and high reputation who corrrmand the confidence ol'pcople
and who would not allow thcnrsclvcs to hc deflected by any cxtraneous
consideration from discharging their dutics should be appointed to the Public
Service Conrmissions- Similarly.in Ran Ashra,,- Yadar, In rett it was held that
(at SCC p. 321. para 34) thc crcdibility ol an institution is founded upon the
laith of thc c()nlrlon man in its propcr lunctioning. The faith would be crodcd
and contidcncc destroyed if it appcars that thc olficials act subjectively and not
objcctivcly or that their actiorls arc suspcct. In our opinioll, thcse conclusions ol
this Court wonld equally apply t() professional and cxpert slatulory bodies such
as thc Central Pollution Control Board and lhe State Pollution Control Boards.

2E. Additionally. various comnrittccs have given sufficiclt guidelines
lbr thc xppointment of thc Chairperson and members of the SPCBs. Thc
Bltdfiacltar|o Comnitlee ( 1984) proposcd that the structural organisation of
SPCBs should consist of tcchnical services. scicntilic services. planning. lcgal
services. adn nistrativc scrvices, accoullts. training cell aDd rescarch and
dovclopnrent. The Committee, inter alia, callod ftrr (a) discouraging lhe flow of
deputationists to thc Boards, (1, ) upSrading regional laboratories, (c) providing
cach Board &'ith at leasl onc nrobilc laboratory, (d) creating a Centralised
training institute, (e) providing. on priority. tltrds to establish air control
activity. and (fl bestowinS thc power to nlakc [nsts at least up to the rank of
onvironnrental enginccrs/scientists with thc Boards.l2

29. Sinrilarly, thc Belliappu Committee (199O) recommended (ir)
introducing elahoralc monitoring, rcporting and organisational systems at
the nalional level along with ti)ur regional centres and one training cell in
each Board, (b) etlecting suitahle changcs in the Board's recruitment policy
to cnable them induct persons with suitablc acadcnic qualifications, and
(c) ensuring that the Chairrran and Ment ber-Secrelary are appointed lbr a

nrininrunr of tlrree yczrrs.

30. The Adnini.ttrutit'( Stufi Collegc r{ lndia ( 1994) rccommended. itrter
alia, that ((l) thc SPCBs be rcoricntcd litr inrplenrentitlS the instrunlent llrix ()l
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lO ( I985) 4 SCC :ll7 : 1986 SCC (L&S) 88
ll (1000) 4 SCC 3@ : 2000 SCC (L&S) 670
l: t:inal Repon prepa.ed by the Maher:shIra Pollution Control Board io 2@5 on lnstitLltional h

Capacity Building highlights the recommendalions made by the Bhanacharya Comminee. the
Belliappa Committee dnd the ASCI study.
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legislalion and rcgulation. fiscal incerrtiles. volulltary agrcements, inlbnrati()rl
camprigns and educational programmes, (b) an Annual Environmental Quality
Report bc prcpared by cvcry SPCB fbr thc Statc concerned. (c) an inventory
ol'discharges and eflluents disaggregated to the district level be prepared. (r/)
a rcsearch coll be lbmrcd in cach SPCB and & nctwork be established with
thc proposcd clcan technology ccntrc, and (l) modcl cnvironmental inlpact
assessnrents be prepared lor major categories of iudustrics.

31. Finally, thc Menon Comtnilteet3 made rccommcndations that arr: a part
ol- the c()rnmunication of I 6-8-2005 ret-erred to above. It was also recommended
that (a) in gcncral. Statc (iovcrnnrenls shor d not interl'ere with rccruitnl(j n(
policios oI the SPCBS, espccially whcrc thc Boards arc making eflirrts to
equip their institutiurs with more and better trained engiteering and scicntilic
staff, (,) the statutory indcpcndelcc and turctional autononry Bivcn t() thq
SPCBs should bc protcctcd and thc Boards should bc kcpt lree ltom political
intcrl'crence. Thc Boards should be enabled to make independent decisi()ns in
this rcgard. and (. ) th(j Chairperson of the SPCB should he a full-time apFx)intee
lirr a poriod ol'livc years and the Ment ber-Secretary of thc SPCB should also
be appointcd lirr a period of livc years.

32. All thesc suggestions and reconrnrendations ale rlrore than enough
Ibr making oxpert aud prottssional appointments to thc SPCBS being gearccl
t()wards establishing u prot'essional body with nrultifarious tasks intended t()
prescrvc and protcct thc cnvironnlcnl and consisting of experts. Any contrarv
view or c<lmpromisc in the appointmcnts would render the exercise undertakcn
by all thesc c<xnnrittees conrpletely irrelevant and redundant. Surely, it cann()t
bc said that thc conrmittees were not constituted for the purrnse ofputting thcir
recomnrcndations in thc dustbill-

33. Unli)rtunately, notwilhstanding all thcsc sugScsti()ns,
rcconr r cndalions and guidclincs thc SPCBs cotrtinuc to bc manncd bv pcrsons
who do not nccessarily havc the necessary cxpertisc or prolcssional expcricncc
to address the issues lirr which the SPCBs wcre cstablishcd by law. The:
Tata Institute ol'Social Sciences in a report publishcd quite recently in 2Ol3
titled "Environnrcntal Rcgulatory Aulhorities in India: An Assessnrcnt ol Statc
Pollution Conlrcl Boards" had this t() say about somc ol the appointnrents t()
thc SPCBS:

"An analysis of datx collected tkrnr State Pollution Control Bo:rrtls,
howcvcr, Bives a contrasting picture- It has been observed that tinrc and
again across State G()vcrn ents havc not beel able to choose a qualitied.
intpartial, and politically neulral person of high-standing to this crucial
regulat()ry fx)st. Thc recent appointmenrs of Chairpersons ol'various Statc
Pollutit>n Conlrol Boards like Karnataka (A, a senior BJP leader), Hinrachal
Pradcsh (8. a Congress Party leader and l'ornrcr MLA). Uttar Pradcsh (C
apfx)intcd on Lhc rccorr rucndation ol'SP lcadcrX), Arunachal Pradesh (D,
a sitting NCP Party MLA), Manipur Pollution Control Board (8, a silting

13 Menot Cornmillcc. consitutcd pursuart ro an oldcr passed by this Coun on l-1-10-2003 in
Reseaft-h lbund.tlion lor Sciei. e v. Union of hdia. l!U)5) 10 SCC 510.
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MLA), Maharashtra Pollution Control Board (F, a formcr bureaucrat )

are in hlataut violatirx of lhe Apox Court Suidelines. The Apex Court
has rcconrmcnded thal thc appointees should bc qualified in the field
of environnrent or should have special knowledge of thc subject. It is
unfortunate that in a denro,cratic set-up, key enterprises and boards are
headed by burcaucrats for over a decade. In this connection, it is vcry
imp()rlant tbr State (lovernments to understand that lilling a key regulatory
post with the prinrary intention to rcward an ex-ol'licial through his or hcr
appointment upon rctircnrent, to a position li)r which he or she may not
possess the csscrtial overall qualifications, does not dojustice to the Peoplc
of their own Statcs and also slal'l'.s working in the State Pollution Control
Boards. Thc prinr ary lacuna with this kind of appointnrent was that it did
nol evokc any trusl in the pcople that decisions taken by an ex-official
ol the State or a tbfiner political leader, appointed to this regulatory post
Ihrough whal appcared to be a totally non-transparent unilateral decisiotr.
Many senior environmcntal scientists and other ofhcers of various State
Pollution Coltrol Boards have- cxpressed their cotrcem lbr appointing
bureaucrats and political leader as Chairpersons who they fbel not able
Io crcatc a lavourable atnr()sphere and an cflective work culture in the
functioning of thc Board. It has also bcen argued by various environrnenlal
groups that if the Government 'is r.lnable to lind a competenl pcrson. then it
should advertisc lhc post, as has bcen done recently by States like Odisha.
However, the State Governments have been defending thet decision to
appoint bureaucrats to the post of Chairperson as they believe that the
vast experierce of IAS otliccrs in handling responsibilities would be easy.

Auother major challe[gc has been appointillS people without having any
knowledgc in this field. For exanrple, tho appointment of G with maxirnrtm
qualiflcation of Class X as Chairperson ofthe State Pollution Control Board
of Sikkirn was clear violation of thc Water (Prevention and Control of
Pollution) Act, I 974."14

34. The c()ncerll rcally is not ore ()f a lack ol'professional expertise -there is plenly of it availahle in the c()tlntry - 
bttt the lack of dedication and

willingncss to takc advantage of the resources availablo and instead benetlt
sonleonc close to thc powers that be. With this couldn't-care-less attitude' Ihe
environnrent and public trust are thc itnnlediatc casualties. It is unlikely that
with such an attitudc. any stlbslantive efforl can be made to tackle the isstlcs
()f environnlent dcgradatiot.t and issues oI pollution. Since the NGT was faced
with this situation, wc can apprcciate iIs frustration at th(j scant regard for the

law by some State Cioverrlrrlents, but it is still neccssary in such situations t()
exercise restraint as caulioned in State of U.P. v. Jeet S. Bishtts-

35. Keeping the abovc in mind, we are of the view that it wor d be

appropriate, while setting aside thcjudgment ard orderofthe NGT' 1o direct the
Excclrtive in all the States to tiame appropriatc gu'idelines or recruitmeDt rules

14 The names have been deliberately left out by us

15 (2007) 6 SCC 586
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within six rnonths, considering the iflstitutional requirerrents of the SPCBs
and the law taid down by statute, by this Court and as per the reports of

a various committees and authorities and ensure that suitable professionals aDd
experts are appointed to the SPCBs. Any damagc to the ervironment could be
pernanent and irreversible or at least long-lasting. Unless correclive mcasurcs
arc taken at the eadicst, the State Govenrnrents sholrld not be surprised if
petitions are filed against the State for the issuance of a writ of quo warranto
in respect of the appoinlnrent of the Chairperson and members of lhe SPCBs.

g We make it clear that it is left open to public-spirited individuals to m()ve thc
appropriate High Court lor the issuance ()l'a writ ()f qu() warrant() if any person
who does not nlcct thc statutory or corstitutional requirenrents is appointed as
a Chairperson or a member ofany SPCB or is presently continuing as such.

36. The appeals are disposed of in light of the above discussion.
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