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WP(MD) No.11757 of 2021

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT 
( Special Original Jurisdiction )

Thursday, the Fifteenth day of July Two Thousand  and Twenty One

PRESENT

The Hon`ble Mr.Justice T.S.SIVAGNANAM
and

The Hon`ble Mrs.Justice S.ANANTHI
WP(MD) No.11757 of 2021

and 
    WMP(MD)  No. 9241 of 2021

FATIMA                                   ... PETITIONERER

                              Vs

THE UNION OF INDIA                 
REP BY ITS SECRETARY TO THE GOVERNMENT, 
MINISTRY OF ENVIRONMENT FOREST AND CLIMATE CHANGE ,
PARYAVARAN BHAWAN, JOR BAGH, 
NEW DELHI - 110003.                       ... RESPONDENT

     Petition filed praying that in the circumstances stated therein
and in the affidavit filed therewith the High Court may be pleased
to  issue  a  writ  of  Certiorari  calling  for  the  records  of  the
respondent culminating in Office memorandum dated 07/07/2021 bearing
number F.No.22-21/2020-IA.III, Quash the same. 

Prayer in WMP(MD). 9241/ 2021 :
        To  stay  the  operation  of  the  impugned  office  memorandum
issued by the respondent dated 07/07/2021 bearing number F.No.22-
21/2020/--IA.III, pending disposal of the writ petition and thus
render justice. 

ORDER  :  This  petition  coming  up  for  orders  on  this  day,  upon
perusing the petition and the affidavit filed in support thereof and
upon hearing the arguments of Mr.A.YOGESHWARAN, Advocate for the
petitioner  the court made the following order:-

This  writ  petition  has  been  filed  as  a  public  interest
litigation challenging the validity of the office memorandum dated
07.07.2021, issued by the respondent.

2.We have heard Mr.A.Yogeshwaran, learned counsel appearing for
the  writ  petitioner  and  Mr.L.Victoria  Gowri,  learned  Assistant
Solicitor General of India, accepts notice for the respondent. 
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WP(MD) No.11757 of 2021

3.The impugned office memorandum is challenged as being wholly
without jurisdiction, contrary to the Environment Impact Assessment
Notification, 2006, ultra vires the powers of the respondent under
the Environment (Protection) Act, 1986 and violative of the various
principles  enunciated  by  the  Hon'ble  Supreme  Court,  while
interpreting  Article 21 and Article 48-A of the Constitution of
India.

4.Further, it is submitted that the impugned notification is in
gross violation of the undertaking given before the Hon'ble Full
Bench of this Court in W.P.No.11189 of 2017,wherein, the Court took
note of the submissions made on behalf of the Government of India,
that the notification impugned therein is only a one-time measure.
Further, it is submitted that the respondent failed to see that
concept  of  ex-post  facto approval  is  alien  to  environment
jurisprudence  and  it  is  anathema  to  the  Environment  Impact
Assessment Notification, 2006. 

5.Further, it is submitted that the impugned notification is in
gross violation of the judgment of the Hon'ble Supreme Court in the
case of  Alembic Pharmaceuticals Ltd. vs Rohit Prajapati,  2020 SCC
Online SC 347 and the orders passed by the National Green Tribunal,
Principal Bench, New Delhi, in the case of S.P.Muthuraman vs. Union
of India & Another, 2015 SCC Online NGT 169. 

6.Identical grounds were considered by us in a challenge to an
office memorandum dated 19.02.2021, which provided a procedure for
granting  post facto clearance under Coastal Regulation Zone (CRZ)
Notification 2011, on the ground that despite no such provisions in
the notification and being contrary to the earlier judgments and
undertaking. The said writ petition in W.P(MD).No.8866 of 2021 was
admitted and by order dated 30.04.2021, the said office memorandum
dated 19.02.2021 has been stayed. 

7.The  core  issue  in  this  writ  petition  is  whether  the
Government  of India could have issued the office memorandum and
brought  about  the  Standard  Operating  Procedure  for  dealing  with
violators,  who failed to comply with the mandatory condition of
obtaining prior environment clearance under the Environment Impact
Assessment  Notification  2006,  read  with  the  provisions  of
Environment (Protection) Act, 1986. This issue was considered by the
Hon'ble Supreme Court in Alembic Pharmaceuticals Ltd (cited supra),
and  it  was  held  that  such  office  memorandum  in  the  nature  of
circular  is  without  jurisdiction.  The  operative  portion  of  the
judgment reads as follows:

"...What  is  sought  to  be  achieved  by  the  administrative
circular dated 14 May 2002 is contrary to the statutory notification
dated 27 January 1994. The circular dated 14 May 2002 does not
stipulate how the detrimental effects on the environment would be
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taken care of if the project proponent is granted an ex post facto
EC. The EIA notification of 1994 mandates a prior environmental
clearance.  The  circular  substantially  amends  or  alters  the
application of the EIA notification of 1994. The mandate of not
commencing a new project or expanding or modernising an existing one
unless an environmental clearance has been obtained stands diluted
and is rendered ineffective by the issuance of the administrative
circular  dated  14  May  2002.  This  discussion  leads  us  to  the
conclusion  that  the  administrative  circular  is  not  a  measure
protected by Section 3. Hence there was no jurisdictional bar on the
NGT  to  enquire  into  its  legitimacy  or  vires.  Moreover,  the
administrative circular is contrary to the EIA Notification 1994
which has a statutory character. The circular is unsustainable in
law."

8.Despite  the  above  decision,  once  again  the  Government  of
India,  Ministry  of  Environment,  Forest  and  Climate  Change  have
chosen  to  adopt  the  route  of  issuing  the  office  memorandum  and
virtually setting at naught the provisions of the Environment Impact
Assessment Notification and the Environment (Protection) Act. 

9.Before the Hon'ble First Bench, a public interest litigation
was  filed  by  the  Puducherry  Environment  Protection  Association,
challenging the notification dated 14.03.2017, on identical grounds
and the Hon'ble First Bench by judgment dated 13.10.2017, recorded
the submissions of the learned Assistant Solicitor General of India
that the said notification was a one-time measure and accordingly,
disposed of the writ petition. 

10.Once again, the Ministry of Environment, Forest and Climate
Change have issued the impugned office memorandum. Thus, from what
we have noted above, we are of the clear view that the petitioner
has made out a prima facie case for entertaining the writ petition.
Accordingly, the writ petition is  admitted and there shall be an
order of interim stay.

11. List the matter after twelve weeks. 

                                        sd/-
                                        15/07/2021
               / TRUE COPY /

                                                        /  /2021
                                   Sub-Assistant Registrar (C.S.)
                                 Madurai Bench of Madras High Court,
                                          Madurai - 625 023. 

Note :
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In view of the present lock down owing to COVID-19 pandemic, a web
copy of the order may be utilized for official purposes, but,
ensuring  that the  copy of  the order  that is  presented is  the
correct  copy,  shall  be  the  responsibility  of  the  advocate  /
litigant concerned

TO

THE UNION OF INDIA                 
REP BY ITS SECRETARY TO THE GOVERNMENT, 
MINISTRY OF ENVIRONMENT FOREST AND CLIMATE CHANGE ,
PARYAVARAN BHAWAN, JOR BAGH, 
NEW DELHI - 110003.  

+1 CC to Mr.S.YOGESHWARAN, Advocate ( SR-4657[I] dated 16/07/2021 )
                                        ORDER
                                        IN
                                        WP(MD) No.11757 of 2021

and 
     WMP(MD)  No. 9241 of 2021

                                        Date  :15/07/2021

PKN
RT/VR/SAR-II/20.07.2021/4P/3C  
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