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BEFORETHEHON’BLENATIONALGREENTRIBUNAL

SOUTHERNZONEBENCHATCHENNAI

ORIGINALAPPLICATIONNO.34of2015(SZ)

INTHEMATTEROF:

S.Pugazhendi&Ors. …Applicants

Versus

UnionofIndia&Ors. …Respondents

WRITTENSUBMISSIONSFILEDONBEHALFOFTHEAPPLICANTSDATED18-

1-2021

MOSTRESPECTFULLYSHOWETH:

1.ThattheabovetitledApplicationwasfiledunderSection14oftheNational

Green TribunalAct,2010 raising substantialquestions related to

environmentdefinedunderSection2(m)oftheActwherethecommunity

atlargeisaffectedduetothecontinuingpollutionandcontaminationof

watersourcesbytheindustriesoperatinginSIPCOT,Cuddalore,Tamil

Nadu.TheresidentsintheSIPCOTCuddalorehavebeensufferingfrom

hazardouswaterqualityduetochemicalcontaminationalongwithrapidly

falling water tables,caused due to the inadequate and improper

infrastructure ofthe industries operating in this ChemicalIndustrial

Complex.

2.Thattheconstantpollutionandcontaminationofthewaterbodiesaswell

asgroundwatercausedbytheseindustriesnotonlyputshumanhealthat

serious risk butalso amounts to gross violation ofthe Environment

(Protection)Act,1986andtheWater(PreventionandControlofPollution)

Act,1974.Thus,thepetitionalsoseeksremediationoftheenvironment

underSection15and20oftheNationalGreenTribunalAct,2010.

3.ThattheApplicantshavespecificallysoughtdirectionswithrespecttotime
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boundindependentassessmentoftheextentofenvironmentaldamageas

wellasplanforrestorationandremediationofthegroundwaterwhichis

admittedlycontaminatedduetotheindustrialactivitiesbythemember

IndustriesofSIPCOTCuddalore.Itissubmittedthatuntilthen,theremust

be a moratorium with respectto expansion and setting up ofnew

industries,soastopreventfurtherenvironmentaldamage.TheApplicants

hadalsosoughtdirectionsforprosecutionoftheresponsibleofficersof

theTNPCBwhohavenottakenanyactionagainsttheviolatorsunderthe

provisionsoftheWater(PreventionandControlofPollution)Act,1974.

4.ThattheHon’bleSupremeCourtinthematterofA.P.PollutionControl

BoardIIv.Prof.M.V.Nayudu,reportedin(2001)2SCC62hasheldthat

the fundamentalobjective ofthe Water(Prevention and Controlof

Pollution)Act,1974is“toprovidecleandrinkingwatertothecitizens”.

Thus,applyingtheprecautionaryprinciple,theHon’bleCourthadissued

strictdirectionsbynotallowingapollutingindustrycomeupinclose

proximitytotheHussainSagarandOsam___Sagarlakeswhicharethe

sourceofdrinkingwaterforthecitiesofHyderabadandSecundarabad.

Thus,theCourtheldasfollows:

“64. Inrespectofthesedrinkingwaterreservoirswhichcatertothe

needsofabout70or80lakhspopulation,wecannotrelyuponabare

assurancethatcarewillbetakeninthestorageofserioushazardous

materials.Norcanwerelyonanassurancethatthesehazardous

substanceswouldbeeffectivelyremovedwithoutspillage.Itis,inour

view,nothumanlypossibleforanydepartmenttokeeptrackwhether

the pollutants are not spilled over.This is exactly where the

“precautionaryprinciple”comesintoplay.Thechanceofanaccident,

withinsuchcloseproximityofthereservoirscannotberuledout,as

pointedoutinthereports.Thus,weareledtotheinferencethatthere

isaverygreatriskthatthesehighlyhazardousmaterialscouldseep

intotheearthandreachthetanks,afterpassingthroughthedolerite

dykes,aspointedbytheNationalGeophysicalResearchInstitute.Our

inferencefrom factsandthereportsisthatofareasonableperson,as

pointedoutinthemainjudgmentin A.P.PollutionBoard v. Prof.M.V.

Nayudu [(1999)2SCC718].



3

65. Onthebasisofthescientificmaterialnow obtainedbythisCourt

from threehighlyreputedsources,thisiscertainlynotafitcasefor

directinggrantofNOCbythePollutionControlBoard.Itisnotalso

possibletoholdthatthesafeguardssuggestedbytheappellantBoard

— pursuanttothedirectionoftheGovernmentdated3-7-1997,willbe

adequate,inthelightofthereports.Wethereforeholdthatinthefacts

ofthiscase,theBoardcouldnotbedirectedtosuggestsafeguardsand

there is every likelihood thatsafeguards could faileitherdue to

accident,asstatedinthereport,orduetohumanerror.We,therefore,

holdonPoint3againstthe7threspondentIndustry.”

5. Inthepresentcase,thelargescaleandcontinuouscontaminationofthe

surfaceandgroundwatersourcesbytheSIPCOTindustrieshaveadversely

affectedtherighttocleandrinkingwatertothecommunitieslivinginand

aroundtheSIPCOTareainCuddalore.

GROUNDWATER AND SURFACE WATER CONTAMINATION IN SIPCOT
REGION

6.ThateventhoughtheabovetitledApplicationwasfiledin2015,with

severaldocuments which showed thatthe groundwaterin the entire

Cuddalore area is contaminated with presence ofheavymetals.The

Applicantshavebroughtonrecordseveralstudieswhichshowhighlevels

ofheavymetalcontaminationduetotheoperationofchemicalindustries

withinSIPCOTanddischargeofuntreatedeffluents.(SeeAnnexureA-3at

pages54to63oftheApplication)

7.Overthecourseoftheproceedings,therehavebeenseveralreportsofthe

TNPCBwhichhavealsoconfirmedpresenceofheavymetalsintheground

waterin the area in question.However,tilldate there has been no

assessmentoftheextentofdamageandnotimeboundremediationplan

hasbeenprepared.ThefollowingfindingsoftheTNPCBarecritical:-

a)ReplydatedMarch2015(atpage85-105oftherecord):

- GroundwaterDetailsfor2010-2011@93-leadparameters

exceedingamongstotherpollutants.

b)Affidavitdated29.09.16incomplianceofNGTorderdated7.09.2016-

atpage140-146oftherecord)

- Leadinallsamples,andIronin1exceedingparameters-@ 142-143
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c)Replydated15.11.2016(atpages176-183oftherecord@181)–

- Lead,IronandNickelexceeding.

d)ThefindingsreiteratedinReplydated18.7.18(atpages410-414of

therecord)

8.Thateventhejointcommitteereportdated11.11.2019filedbeforethis

Hon’bleTribunalhasfoundNickelandCopperlevelsexceedinginrespect

ofcertainindustries(seeobservationno.batpage13ofthereportofthe

JointCommittee).ItmaybenotedthattheJointCommitteehadonly

takensamplesandtestedthem againsttheTNPCBstandardsandnot

againsttheBISdrinkingwaterstandards.Eveninsuchacase,itdidfind

highlevelsofCopperandNickelaswellastracelevelsofheavymetals.

(EmphasisAdded)Thus,itisclearthatthereisdefinitelyaproblem of

continuingcontamination.Itmaybenotedthatdespitetherebeinga

cleardirectionofthisHon’bleTribunaltotakesamplesfrom surface

waterbodiesandlow lyingareas,theJointCommitteetooksamples

from verydeepborewellswhichmaynotreflecttheextentofactual

damage and contamination to the low lying aquifers in Cuddalore.

(EmphasisAdded)

9.Thus,itisclearthatthereisaseriousissueofcontinuingcontamination

ofwaterresourcesinCuddaloreduetotheactivitiesofthechemical

industrieswithinSIPCOT.

10.ThatitissubmittedthatinthematterofAPPollutionControlBoardv.

Prof.MVNayadu,reportedin(1999)2SCC 718,theHon’bleSupreme

Courthasclearlyexpoundedthatinmattersrelatingtoenvironmental

pollution,theburdenofproofisreversed,thus,itisuponthepolluterto

provethatthereisnopollutionbeingcausedduetoitsactivities.The

relevantpartofthejudgmentisreproducedhereunder:

“37. Itistobenoticedthatwhiletheinadequaciesofsciencehaveledto

the“precautionaryprinciple”,thesaid“precautionaryprinciple”initsturn,

hasledtothespecialprincipleof burdenofproof inenvironmental

caseswhereburdenastotheabsenceofinjuriouseffectoftheactions

proposed,— isplacedonthosewhowanttochangethestatusquo

[Wynne, UncertaintyandEnvironmentalLearning,2GlobalEnvtl.Change
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111(1992)atp.123].Thisisoftentermedasareversaloftheburden

ofproof,becauseotherwiseinenvironmentalcases,thoseopposing

thechangewouldbecompelledtoshouldertheevidentiaryburden,a

procedurewhichisnotfair.Therefore,itisnecessarythattheparty

attemptingtopreservethestatusquobymaintainingalesspolluted

stateshouldnotcarrytheburdenofproofandthepartywhowantsto

alterit,mustbearthisburden.[SeeJamesM.Olson:“Shifting the

BurdenofProof”,20Envtl.Law,p.891atp.898(1990).][QuotedinVol.

22(1998),Harv.Env.LawReview,p.509atpp.519,550.]

38. The precautionary principle suggests thatwhere there is an

identifiableriskofseriousorirreversibleharm,including,forexample,

extinctionofspecies,widespreadtoxicpollutioninmajorthreatsto

essentialecologicalprocesses,itmaybeappropriateto placethe

burdenofproofonthepersonorentityproposingtheactivitythatis

potentiallyharmfultotheenvironment.(See ReportofDrSreenivasa

Rao Pemmaraju,SpecialRapporteur,InternationalLaw Commission,

dated3-4-1998,para61.)”

(EmphasisAdded)

In the presentcase,the SIPCOT as wellas the SIPCOT Industrial

Associationhavecompletelyfailedtodischargethisonus.Thus,inlightof

the polluter pays’principle,this Hon’ble Tribunalmay direct the

Respondents to pay environmentalcompensation forcausing such

seriousdamagetotheenvironment.

OVER-EXPLOITATIONOFGROUNDWATER:

11.ThatItispertinenttonotethattheareainquestionissituatedonthe

coastofTamilNadu.AsperCirculardated02.07.2010ofthePWD of

GovernmentofTamilNadu,nogroundwaterextractionispermissible

within10kmsofthecoast.(SeeAnnexure-1 atpages14-15 ofthe

responseoftheApplicanttothereportdated11.11.2019).Therelevant

partofthesaidCircularisreproducedhereunder:-

“RecentlyanapplicationfortheawardofGroundWaterAvailability

Certificatewasreceivedinthisofficefrom afrom locatedinacoastal

area,theproposedgroundwaterdrawalstructureofwhichhasbeen

locatedatjust1KM from theSea.

Attheoutsetitselfsuchapplicationsaretoberejectedoutrightlyas

there is an imminentdangerofsea wateringress into the land

happeningsurelyandrapidlyinthecoastalarealeadingtowardsthe
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energized drawalstructurewhenoncesuchadrawalstructureis

permitted forpumping ofground waterin large quantities as

requested by the Firms/Industries/Organisations fortheirusage.

Obviously,suchapropositionsimplycannotbeentertainedbysucha

costlypriceofdamagingourinvaluableresourcesoflandandwaterin

thecoastalareaperennially.

Nowthequestionhereishowfarfrom theseacoatswemustprohibit

theestablishmentofsuchgroundwaterdevelopmentbyanyFirm/

Industry/Organizationforitsrunning.…

Thereforeinordertobeverypracticalandreasonable,theborderline

orthe line ofseparation ofzones is hereby safely fixed ata

perpendiculardistanceof10KM from thesea-coastbeyondwhich

onlyanygroundwaterdrawalproposalshouldbeconsideredfor

processingandallothergroundwaterdevelopmentfallingwithinthe

10KM rangefrom thesea-coastshouldberejectedattheoutset.”

(EmphasisAdded)

12.Further,theCuddaloreTaluka(RettyChavadiandThiruvanthi)whereinthe

industrialcomplexissituateshasbeennotifiedasanoverexploitedzone

withrespecttogroundwaterasperGOdated1.10.2018.(SeeAnnexure-2

atpages16-20oftheresponseoftheApplicanttothereportdated

11.11.2019) It is submitted that no ground water extraction is

permissibleforindustrialactivitiesasperthesaidGO.Further,evenas

perthelatestgroundwaterassessmentconductedbytheCGWB,these

areashavebeenclassifiedasover-exploited.

ASSESSMENTOFEXTENTOFCONTAMINATIONANDREMEDIATION:

13.ThatitispertinenttonotethataJointCommitteeconstitutedbythis

Hon’bleTribunalhasfoundthatSIPCOTCuddalorehasbeenidentifiedas

aCriticallyPollutedArea(CPA)bytheCPCBin2009andthattheCEPI

scorewithrespecttowaterpollutionhasnotimprovedovertheyears.

Thisclearlyshowsthatthequalityofwaterincludingsurfaceaswellas

ground wateris contaminated and thatthere is a need forproper

independentassessmentoftheextentofthesameandremediatethe

same.

14.ThattheJointCommitteeReporthasfailedtocomplywiththeTermsof
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ReferencesetbythisHon’bleTribunalinitsorderdated8.07.2019,wherein

itwasdirectedasfollows:

“6.AsregardsthestatusoffunctioningofETPs,wedonotfindthe

reporttobeadequateinasmuchasthesamplesforboththeinletand

outletshadnotbeentakenandtestedandtheadequacyofthepollution

controldevicesexamined.

7.TheCommitteehasalsonotexpressedastowhethertheground

waterextractionbytheindustrywaswithproperauthorizationobtained

from theCGWA.

8.Fortheaforesaidreasons,wedeem itnecessarytoreferthematter

onceagaintotheJointCommitteetodothefollowingandsubmita

report;

“(i)Totakethesamplesfrom theinletandoutletofalltheETPsto

ascertainastowhethertheeffluentarewithintheprescribedlimit;

(ii)ToascertainthesourceoftheheavymetalpollutantslikeNickel,

Cadmium,Manganese,IronandLead,etc.

(iii)To ascertain the adequacyofthe pollution controldevices

installedbytheindustry.

(iv)Aftersuchtests,toassesstheenvironmentalcompensationto

bepaidbytheindividualunitsforthedefaultontheirpart.”

9.ItisamatterofrecordthattheareahadbeendeclaredasaCritically

PollutedAreaintheyear2009andanactionplanforremediationhad

alsobeenprepared.LettheCommitteealsoreportastowhetherthe

actionplanhadbeenimplementedandifso,whethertherehasbeen

anyimprovementofthesituationinthearea.Thereisalsoaneedto

assesstheenvironmentaldamagecausedtothearea”

(EmphasisAdded)

15.DespiteclearlyfindingthattheZLDsystemsinmostoftheindustries

wereineffectiveandthatsomeindustrieswereexceedinginitsNickel

andCopperlevels(TNPCB standardsandnottheBISdrinkingwater

standards),theJointCommitteereportcomestoacompletelybaseless

conclusionthatthereisno“significantenvironmentaldamage”andonly

recommends for continuous and close monitoring.There are no

recommendationswithrespectto assessmentofdamagedueto the

violationsoftheindustryandhowtoremediatethesame.Itmaybenoted

thattheHon’bleSupremeCourthadlaiddownthetestofunderstanding

riskofenvironmentalharm intheAPPollutionControlBoard-Idecision
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(supra):-

“39. Itisalsoexplainedthatiftheenvironmentalrisksbeingrunby

regulatoryinactionareinsomeway“uncertain but non-negligible”,then

regulatoryactionisjustified.Thiswillleadtothequestionastowhatis

the“non-negligiblerisk”.Insuchasituation,theburdenofproofistobe

placed on those attempting to alterthe status quo.They are to

discharge this burden by showing the absence ofa “reasonable

ecologicalormedicalconcern”.Thatistherequiredstandardofproof.

Theresultwouldbethatifinsufficientevidenceispresentedbythem to

alleviateconcernaboutthelevelofuncertainty,thenthepresumption

should operate in favour of environmental protection. Such a

presumption has been applied in Ashburton Acclimatisation

Society v. FederatedFarmersofNewZealand [(1988)1NZLR78].The

requiredstandardnowisthattheriskofharm totheenvironmentorto

human health is to be decided in public interest,according to a

“reasonable persons” test. [See Charmian Barton: Precautionary

PrincipleinAustralia (Vol.22)(1998)Harv.Env.L.Rev.,p.509atp.

549.]”

16.Inlightoftheabove-mentionedfindingsofseverecontamination,theJoint

Committeecompletelyfailedtoapplythestandardsasenumeratedinthe

abovequoteddecision.Despite,theCEPIscorebeingsohigh,itisnot

clearhow the Committee came to a conclusion thatthere is no

significantenvironmentaldamage.Itmay be noted thatthe Joint

Committeecompletelyfailedtoconsultwiththelocalcommunitiesoreven

lookathistoricaldatawithrespecttoheavymetalcontaminationinthe

watersourcesinSIPCOTCuddalorearea.

17.Thatthis Hon’ble Tribunalhas in severalcases given directions for

remediationoftheenvironmentatthecostofthepolluter.Inthematterof

SidhgarbyangKalyanSevaSamitiv.StateofUttarakhand,(OANo.123of

2018),videfinalorderdated16.09.2020,thisHon’bleTribunalhadordered

forpaymentofenvironmentalcompensation bythe industries within

SIDCULindustrialareainSitarganjDistrictinUttarakhandandhadordered

forthepreparationandimplementationofanenvironmentalrestoration

planforremediatingthedamagetothesoilandgroundwateraswellas

surfacewaterbodiesintheareawhichwasaffectingthelocalresidents.
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TheApplicantssubmitthatsimilarordersmaybepassedinthepresent

ApplicationbyengaginganindependentagencysuchastheEnvironmental

andWaterResourcesDivisionoftheIITMadraswhichhasspecialized

expertiseinremediationofcontaminatedsites.

ASSESSMENTOFHEALTHIMPACTSONCOMMUNITIES:

18.ThatinlightoftheclearfindingthattheentireSIPCOTCuddaloreregionis

highlycontaminated,itissubmittedthatthisHon’bleTribunalmayalso

directthata properhealth impactassessmentis conducted by an

independentagencysuchastheDepartmentofCommunityMedicine,

JIPMER,PondicherryofthecommunitiesresidinginandaroundSIPCOT

regionwhoareexposedtosuchhighlevelsofcontaminantsintheirwater

resources.Further,theSIPCOTIndustriesmustbearthecostofthesaid

assessmentaswellasanytreatmentthatisrequiredforanyaffected

personfollowingthepolluterpaysprinciple.

RIGHTANDACCESSTOCLEANANDSAFEDRINKINGWATER:

19.Thatduringthecourseofproceedings,thisHon’bleTribunalhadrightly

notedthattherighttocleandrinkingwaterhasbeenseverelycurtaileddue

totheindustrialactivitieswithinSIPCOT.Thus,thefollowingdirections

werepassedvideorderdated7.09.2016:-

“Itisseenfrom thestudymadeinSeptember,2014inrespectof

groundwaterqualityinSIPCOT,Cuddalorebasedontheanalysisof

thesamplestakenbytheTamilNaduPollutionControlBoardthat

thegroundwaterinandaroundSIPCOTIndustrialEstateisheavily

contaminatedincludingcadmium andisnotsuitablefordrinkingor

otherpurposesinvolvingcontactwithhumansorcattle.

The samples taken from 10 outof11 localities show that

Cadmium levelwas5to128abovepermissiblelimitsinsamples

collectedfrom SIPCOTProjectOffice;itwas3to125timesabove

limitsinsamplescollectedfrom Kudikaduoverheadtank;itwas3

to130timesabovelimitsinsamplescollectedfrom M/s.Tagros

anditwas3-128timesabovelimitsinsamplescollectedfrom

samplescollectedfrom thepremisesofM/s.ChemplastSanmar.

TheCentralPollutionControlBoard(CPCB)initsreportalsostates
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thattheenvironmentqualitymonitoringcarriedoutbyCPCBduring

2011and2013show thatMercury,Nickel,ManganeseandIron

exceedsthepermissiblelimitatleastinoneortwolocations.

…

Consideringthegravityofthesituation,weareoftheview that

pendingfurtherordersfrom thisTribunal,theresidentsofSIPCOT,

Cuddaloreshould beprovidedwithsafedrinkingwaterbythe

Governmenthowever,makingrecoveryofthecostfrom SIPCOT

under“polluterpays”principle.The4threspondentshallmake

immediatearrangementforthepurposeofsupplyofdrinkingwater

facilitiestoalltheresidentsintheSIPCOT Cuddaloreareaand

reportthesameonthenextdateofhearing.”

(EmphasisAdded)

20.Thatinpurportedcomplianceofthesaiddirection,theRespondentshave

installedROplantsinsomevillages(notallvillageshaveaccesstosuch

ROplants).However,severalissuesariseoutofsuchameasure:

i.EventhoughthereareROPlantsinstalledinsomevillages,thesame

arenotaccessibletoeveryone.Theoperatingindustryusuallyhasa

tokensystem inplaceforaccessingwater,andtheamountofwateris

limitedforeachfamily.Thewaterthus,issimplynotadequateandis

notaccessibletoallaffectedresidentsofthe27affectedvillages.

ii.ThequalityofsuchROwaterisquestionableasitbeingsourcedfrom

thealreadycontaminatedgroundwatertableinthearea.

21.Thatitissubmittedthatinthelongterm,providingofdrinkingwaterby

wayoftankersorROisnotasustainablesolution.ROsystem initself

canbeasourceofgroundwatercontaminationduetothehighlytoxic

dischargeafterthefiltrationsystem whichisusuallynottreated.

22.That therefore,in light of the above submissions,the Applicants

respectfullypraytothisHon’bleTribunaltopassthefollowingdirections

underSection15and20oftheNationalGreenTribunalAct,2010:-
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i. Direct payment of environmental compensation as per the

assessmentoftheCPCBforthedamagecausedtotheenvironment

bythepollutingindustriesintheSIPCOTCuddaloreRegionasper

thepolluterpaysprinciple.

ii. Directtheassessmentofextentofdamageandcostofremediation

ofthegroundwaterinSIPCOTCuddaloreareabyanindependent

agencysuchastheEnvironmentandWaterResourceDivision,IIT-

Madras

iii. Directthatthecostofsuchassessmentandremediationisborneby

theindustriesoperatinginSIPCOTaswellasSIPCOTintermsofthe

Polluterpaysprinciple.

iv. DirectthattheCEPIAction Plan to beprepared byTNPCB be

preparedafterproperconsultationwithstakeholdersincludingthe

affectedcommunities;

v. Direct for a proper assessment of health impacts on the

communitiesresidingaroundtheSIPCOTCuddaloreregion,i.e.the

27 affected villages by an independentagency such as the

DepartmentofCommunityMedicine,JIPMERPondicherry

vi. Untilsuchanexerciseofassessmentandremediationtakesplace,

waterbesupplied to allaffected villagesfortheirdrinking and

domesticuse.

vii. PassanyotherordersthatthisHon’bleTribunalmaydeem fitinthe

factsandcircumstancesofthecase.

FILEDBY:

RITWICKDUTTA MEERAGOPAL

ADVOCATES

COUNSELFORTHEAPPLICANTS
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