BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL
SOUTHERN ZONE, CHENNAI

Appeal No. 21 0of 2020

IN THE MATTER OF:

SWATHY R .....APPELLANT
VERSUS

UNION OF INDIA & ORS .....RESPONDENTS

COUNTER AFFIDAVIT ON BEHALF OF THE MINISTRY OF

ENVIRONMENT, FOREST AND CLIMATE _CHANGE

(RESPONDENT No.1)

MOST RESPECTFULLY SHOWETH:

I, Dr. S. Prabhu, S/o Late K. Subramani, aged about 39 years
currently working as Scientist ‘C’ in the Ministry of Environment, Forest
and Climate Change (MoEF&CC), Integrated Regional Office,

Bengaluru, do hereby solemnly affirm and state as under:
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. That 1, in my official capacity of in the Ministry Environment,

Forest and Climate Change, Bengaluru i.e., Respondent No.l1 in the

above mentioned matter, am authorised to swear this affidavit.

It is submitted at the very outset that the Respondent No.l denies

each averment and/or submission made in the application that is

contrary to and is inconsistent with the averments made and facts

stated in the present reply. It is submitted that the nothing stated in

the application may be deemed to have been admitted by the

Respondent No.1 unless and until the same is expressly admitted in

the present reply.

That a short affidavit is being filed by the answering respondent at
this stage and craves leave and liberty to file a detailed Counter
Affidavit to the aforesaid application as and when required.

That the appellant has challenged the impugned Environmental
Clearance (“EC”) dated 14" October, 2019 issued to Arun
Varghese (Managing partner of M/s. Tasna Mines) i.e., Respondent
No. 7 by Respondent No. 4 ie., The Administrator, State

Environment Impact Assessment Authority, Kerala (“SEIAA™).
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5. That the impugned EC has been challenged on several grounds like
the administrator having no role in grant of EC as per the
Environment Impact Assessment (“EIA”) Notification, 2006;
failure on part of Respondent No. 3 l.e., State Expert Appraisal
Committee (“SEAC”), Kerala to conduct the proper appraisal of
the project of Respondent No. 7; non-consideration of existence of
mines in the landslide prone area; discrepancy of facts in
Environment Management Plan (“EMP”) & Form-I; absence of
hydrogeological study; violation of ambient noise limit; no proper
environment impact assessment being carried out etc.

6. That the appellant has prayed for stay of the EC by way of an
interim-relief & has further prayed for setting aside of the
impugned EC.

7. That the Respondent Ministry has issued the EIA Notification
dated 14™ September, 2006 under the provisions of the
Environment (Protection) Act, 1986. The EIA Notification, 2006
requires certain projects to obtain prior EC before any construction
work in case of new projects or expansion and modernization of

existing projects or activities. The Schedule to the Notification
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details the categories, projects or activities, which require prior EC.
Further, the projects and activities are broadly categorized into
Category ‘A’ and Category ‘B’, based on the spatial extent of
potential impacts on human health, natural and man-made
resources.

- That all projects or activities included as Category ‘A’ in the
Schedule shall require prior Environment Clearances from the
Central Government in Ministry of Environment, Forests and
Climate Change (“MoEF&CC”) on the recommendations of the
Expert Appraisal Committee (“EAC”) to be constituted by the
Central Government. Whereas projects or activities included as
Category ‘B’ shall require prior environmental clearance from the
State/Union territory Environment Impact Assessment Authority
(“SEIAA”) based on the recommendations of the State or Union
territory level Expert Appraisal Committee (“SEAC”). In the
absence of a duly constituted SEIAA or SEAC, a Category ‘B’
project shall be treated as a Category ‘A’ project.

. That it is humbly submitted that as per provisions of E[A

Notification 2006, Appraisal means the detailed scrutiny by the
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Expert Appraisal Committee or State Level Expert Appraisal
Committee of the application and other documents like the Final
EIA report, outcome of the public consultations including public
hearing proceedings, submitted by the applicant to the regulatory

authority concerned for grant of environmental clearance.

10.That it is also humbly submitted that the appraisal of all projects or
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activities which are not required to undergo public consultation, or
submit an Environment Impact Assessment report, shall be carried
out on the basis of the prescribed application Form 1 and Form 1A
as applicable, any other relevant validated information available
and the site visit wherever the same is considered as necessary by
the Expert Appraisal Committee or State Level Expert Appraisal

Committee concerned.

.That it is pertinent to submit here that a detailed procedure has

been prescribed under the EIA Notification 2006 for appraisal and
grant of EC and that application can be considered only as per the
prescribed procedure. It is also mentioned that as per the provisions
of the EIA Notification, 2006 as amended from time to time, EC is
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required for mining of minerals irrespective of the size of the mine

lease area and types of minerals.

.That the Respondent Ministry vide S.O. 637 (E) dated 28"

February, 2014 delegates the powers vested in it under Section 5 of
the Environment Protection) Act, 1986 to all the State & Union
Territory Environment Impact Assessment Authorities to issue
show cause notice & to issue directions to the project proponents in
case of violation of EC conditions & for keeping such EC(s) in
abeyance or withdrawing them, if required. A copy of the

Notification dated 28" February, 2014 is marked & annexed as

Annexure-R1/1.

_That it is submitted that the Respondent Ministry had earlier issued

Sustainable Sand Mining Management Guidelines, 2016 (“SSMG-
2016") to ensure inter-alia that sand and gravel mining is done in
environmentally sustainable and socially responsible manner,
ensure conservation of the river equilibrium and its natural
environment by protection and restoration of the ecological system,

to ensure that rivers are protected from bank and bed erosion
beyond its stable profile.
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14.That the SSMG-2016 incorporates the ‘Standard Environmental
Conditions for Sand Mining’ which includes the impact category &
the environmental conditions to be imposed based on the impact
category. Further, one of the environmental condition imposed on
the management of instability & erosion category specifically
states that there shall be no extraction of stone / boulder / sand in
landslide prone areas.

15.That it is submitted that the Respondent Ministry has further
formulated the new guidelines i.e., Enforcement & Monitoring
Guidelines for Sand Mining 2020 (*EMGSM-2020") supplemental
to the existing guidelines Sustainable Sand Management
Guidelines. 2016, (“SSMG-2016") which focus on the effective
monitoring of the sand mining since from the identification of sand
mineral sources to its dispatch and end-use by consumers and the
general public. Further, this document shall serve as a guideline for
collection of critical information for enforcement of the regulatory
provision(s). The EMGSM-2020 also highlights the essential

infrastructural requirements necessary for effective monitoring for
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Lo.1t1s further submitted that the objective of the guidelines inter-alia
include the identification and quantification of mineral resource
and its optimal utilization, use of IT-enabled services, latest
technologies for surveillance of the sand mining at each step,
setting up the procedure for replenishment study of sand, post-
environmental — clearance  monitoring  and procedure  for
environmental audit.

I7.That it is submitted that the EMGSM-2020 and SSMG-2016 shall
be read and implemented in sync with each other. In case. any
ambiguity or variation between the provisions of both these
document arises, the provision made in Enforcement & Monitoring
Guidelines for Sand Mining, 2020 shall prevail.

I8.That it is submitted that the EC under consideration has been
grantg‘d by Kerala State Environment Impact  Assessment
Authority.

19.That in view of the aforementioned facts and circumstances, this

Hon’ble Tribunal may kindly be pleased to pass appropriate
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DEPONENT

Dr. S. PRABHU
Sclentist ‘C’

Ministry of Environment, Forest and Chmate Change
Regicnal Offics, South Zone,
Kendriya Sa ‘an, 4th Floor, Koramangaey
Bangalore-560 034,

order(s).




VERIFICATION

Verified at Bengaluru on this the 9" day of November, 2020 that the
contents of this affidavit based on official record(s) maintained and

information available in the office are true and correct, no part of it is

S

DEPONENT

Or. S. PRABHU
» Scientist ‘C’
Maisry of Emironment, Frest 0d Cimaie Changs
ngmwp'-&m Zone,
Bangaiore-560 034, T

false and nothing has been concealed there from.
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PART II—Section 3—Sub-section (ii)
Tftreh | WeRrfyTe
PUBLISHED BY AUTHORI'TY

| 545 73 feoelt, wieaw, W 4, 2014/FTETH 13, 1935
No. 545) NEW DELHI, TUESDAY, MARCH 4, 2014/PHALGUNA 13, 1935

TGteRuT 3R a9 AT

73 faoedt, 28 wEEH, 2014
FLA, 637().—F =M TFHD, TG (F0) AT, 1086 (1986 F1 29) F1 4RI 23 g Yo il
F AN FA FU IR AMAER F MW 5 F A @ fifed ufsa @ pem (Heon sfafrm, 1986 # AR 3 F
TY-4W (3) F AYH FEA FHR A (A U T A T AR GEIeE gaERe geeE g (R e
THF Y9 I WIS Fel T ¥) H I WHEN g S Afewia & e afEsmen @ fEw s
F T wFER0 sENfaA & wd & sAfawEv w1 2w § 9fEse wkEd #1 RO Fqqst Aifeq 9 #E a9
M WA & FF fF F49 TER vfFE F UH TEEnH 1 afdd@ w1 gEm oA 3ea afuftam & e s &
IyEd w1 WF Hada @ gEMW, 4% FIm wEr 1 7 5 A fed § UH #riae sevas e, e snfed g
sfawa & fou 399 ofers wees #1 vE e e # 3w yrdfrd w@a om amg faw 91 g fRw
TA FE FI G F FIESA FAl 2
(. SI-11013/2/2013-3 T (37¢) ]
3151 WM, W afea
MINISTRY OF ENVIRONMENTAND FORESTS '
NOTIFICATION
New Delhi. the 28th February, 2014

S.0. 637(E).—In exercise of the powers conferred by section 23 of the Environment (Protection) Act, 1986 (29 of
1986), the Central Government hereby delegates the powers vested in it under section 5 of the said Act to all the State and
Union Territory Environment Impact Assessment Authorities (Hereinafter referred to as the said Authorities) constituted
by the Central Government under sub-section (3) of section 3 of Environment (Protection) Act, 1986, to issue show cause
notice to project proponents in case of violation of the conditions of the envioronment clearances issued by the said
Authorities to projects or activities within their jurisdiction and to issue directions to the said project proponents for
keeping such environment clearances in abeyance or withdrawing them, it required, for violations, subject to the condition
that the Central Government may revoke such delegations ol powers or may itself invoke the provisions of section S of the

said Act, if in the opinion of the Central Government such a Course of action is necessary in the public interest.
[No.J-11013/2/2013-1A. ()]
AJAY TYAGI, Jt. Secy.
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LA, 638(31).— 313 TN WHAIT (frl) Al 1956 (1986 F 29) 9T 19 F EUZ (F) gR1 9T
TR 1 W FT G IA FR WA A AU o g 71 qei @ (3) F 390 3 5o # s sfeatea
STIHIRGT & 3 WM & w0 0 seerter s o sfen 1w w2

AT
W gw s QiR sife T Siferapifrn
(1 ' (2) - (3)
I T (ma{t}) AP, 1980 @1 w1 R 3UEe (3) & ’7&'71 T 7 HH T

T B GERR Z1 T30 057 9 T TS T e
HEMIG Wi g0 (U2 78,00,

2 AR S A A (VA0 ) % R WO wee e A A wemem g A
WA B RO, O GO A T G e A Wk (Ao Wi e E et
(H. F-11013/2/2013-5 T (317%) ]

NOTIFICATION
New Delhi, the 28th February, 2014
S.0. 638(E).—In exercise of the powers conferred by clause (a) of section 19 of the Environment (Protection)

Act, 1986 (29 of 1986). the Central Government hereby authorises the Authority or officer mentioned in column (2) of the

Table hereto for the purpose of the said section with the jurisdiction mentioned against each of them in column (3) of that
Table:

TABLL
S. No. 7jxillht)l'il)’/OlTlCL‘F N - Jurisdiction
(1) o G)
1. State or Union Territory level Environment Impact Whole of State or Union Territory

Assessment Authority (SEIAA) constituted by the
Central Government under sub-scection (3) of section
3 of the Environment (Protection) Act, 1986

2 Any Director, Conservator of Forests or Additional Jurisdiction of the Regional Office as
Principal Chief Conservator of Forests Posted in decided by the Ministry of
any of the Regional Offices of the Ministry of Environment and Forests

Environment and Forests (MoEF).

[No.J-11013/2/2013-TA (1))
AJAY TYAGIL, Jt. Sccy.

Printed by the Manager. Government ol India Press, Ring Road, Mayapuri, New Delhi-110064
and Publiched by the Controller of Publications, Delhi-110054
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