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BEFORE THE NATIONAL GREEN TRIBUNAL SITTING AT CHENNAI 

Application No. 182 of 2021 

Mahesh Kumar: Applicant 

Vs. 

Kerala State Pollution Control Board & others: Respondents 
 

PRELIMINARY OBJECTION FILED BY THE RESPONDENTS 9 & 10 IN 
THE ABOVE CASE 

 

I, Bismith Mohamed Alingal, aged 49 years, S/o Late Abdul Rahman, 

Director, Edayar Zinc Ltd (formerly “Binani Zinc Ltd”), having registered 

office at 37/2, Chinnar Park, New Town, Rajarhat Main Road, P.O. Hatiara, 

Kolkatta-700157, do hereby solemnly affirm and state as follows: 

1. I am the director of the 9th Respondent company and am conversant 

with the facts of the above case and specifically authorized to swear this 

affidavit on behalf of 9th Respondent company as well as the 10th respondent 

holding company. 

2. The above case has been filed by the applicant without any bona fide 

and suppressing pendency of similar matter (OA No.143/2020) filed by his 

fellow member of the NGO, in which the applicant is associated with. 

3. The above case is liable to be dismissed with exemplary cost. 

4. The above case is a “copy-paste” of the O.A No. 143/2020 filed by Mr. 

K.K. Muhammed Iqbal before this honourable Tribunal in which a joint 

committee has been constituted by this honourable Tribunal by order dated 

13/04/2021. 

5. The applicant in OA No. 143/2020 swears that he is an active 

volunteer of Janajagratha, a peoples’ initiative for environmental protection 

and social awareness working mainly focused in Eloor-Edayar industrial 

area. The applicant in the above case, Mr. Mahesh Kumar is also an active 

associate of the NGO ‘Janajagratha’. True printout of the news report titled 

“Kerala continues to see fish deaths in the Periyar as authorities pass the 

buck” appeared in The News Minute, online news portal on 08/04/2019 is 

produced herewith and marked for reference as Annexure-R9A. In the said 

news item, Mr. Mahesh Kumar, applicant in the above case, is quoted as the 

spokesperson of Janajagratha, a collective working towards protection of 

rivers. 

6. Our industrial plant is situated in 110 acres of land in 

EdayarIndustrial Development Area. Another resident of Edayar, Mr. 
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P.E.Shamsudheen, Pallimittath House, Binanipuram P.O., Edayar  much 

earlier in July 2018 Counsel for filed a public interest litigation before the 

Hon’ble High Court of Kerala vide W.P. ( C ) No. 22772/2018 through Adv. 

K.K. Ashkar, the same counsel appearing for the applicant in OA No. 

143/2020. Pollution Control Board and State Government have filed various 

status report showing the progress of removal of hazardous chemicals from 

the industrial premises of this Respondent company.  The said public 

interest Writ petition is pending under the consideration of honourable High 

Court and various orders have been passed by the High Court. The status 

report of the W.P. (C) No. 22772/2018 taken from the website of High Court 

of Kerala on 25/10/2021 is produced herewith and marked for reference as 

Annexure-R9B.  

7. The petitioner filed the writ petition before the Hight Court relying on 

the judgement of apex Court in Vaamika Island vs Union of India and others 

(2013 (8) SCC 760) holding that High Court can entertain writ petitions in 

environmental matters considering the largest public interest involved in, 

seeking the following reliefs: 

i) issue a Writ of mandamus or any other appropriate Writ 

or direction directing the Respondents 1(KSPCB), 7 (Factories 

& Boilers Directorate), 9 (MoEF) and 11 (State of Kerala) to 

constitute a multidisciplinary committee headed by a 

scientific experts from the Hazardous Substance 

Management Division (HSMD) for inspecting the factory 

premises of the 12th  Respondent company (9th Respondent 

herein) to make an inventory of hazardous and obnoxious 

substance stored therein in the presence of parties in the writ 

petition and their representatives and to prepare a time 

bound action plan for environmental is sound disposal of the 

hazardous substances and a war footing; 

ii) issue a Writ of mandamus or any other appropriate Writ 
or direction directing the multidisciplinary committee to 
conduct appropriate test and sampling for ensuring toxic 
leachate from three capped jarosite pond covering 20 acres 
the factory premises of the 12th Respondent and to prepare 
an action plan for its environmental sound and safe removal 
and disposal with a concrete action plan. 

iii) issue a Writ of mandamus or any other appropriate Writ 

or direction directing the Respondents to implement the 

action plan for removal and disposal of vast storage of 

jarosite stored in 4 huge ponds and all other hazardous  
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substances stored in the factory premises of the 12th 

Respondent and to recover the cost of such activity from 

Respondent 12 to 17. 

iv) direct the 18th Respondent (FEDO) to produce the action 

plan for removal of chemicals and other hazardous 

substances stored in the factory premises of the 12th 

Respondent, if any prepared by them and that may be 

directed to be scrutinized by the proposed multidisciplinary 

committee regarding its feasibility and adequacy. 

v) issue a Writ of mandamus or any other appropriate Writ 

or direction directing the 10th Respondent (CPCB) to produce 

the detailed project report prepared under NCEF project for 

remediation of hazardously contaminated sites of 

Edayattuchal and Chakkarachal paddy fields, before this 

Court. 

vi) issue a Writ of mandamus or any other appropriate Writ 
or direction directing the 9th Respondent Central government 
and the 11th Respondent state Government to deposit their 
respective share 40% and 60% of the total cost of remediation 
as per the final DPR produced by the 10th Respondent CPCB 
within 2 months ensuring timely and smooth implementation 
of the remediation project. 

vii) Direct the multidisciplinary committee to quantify the 
environmental damage caused by the operation of 12th 
Respondent industry in Edayar Area and river Periyar and 
its remediation cost and direct the Respondents 1, 2, 5, 7, 8, 
9, 10 and 11 to recover the same from Respondents 12 to 17; 

viii) direct the 1st and 2nd Respondent to initiate criminal 

prosecution against Respondents 12 to 16 for contravention 

of the provisions of Water (Prevention and of Pollution) Act, 

1974, Air (Prevention and of Pollution) Act, 1981 and 

Environmental Protection Act, 1986 and Rules made 

thereunder. 

ix) direct the 7th and 8th Respondent to initiate criminal 

prosecution against the Respondents 12 to 16 for 

contravention of the provisions of the Factories Act, 1948. 

x) direct the Respondents 1 and 2 to ensure that all  
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industries in Eloor- Edayar Industrial Cluster involved in 

hazardous chemicals and generating hazardous wastes, 

display online data outside the main factory gate on quantity 

and nature of hazardous chemicals being used in the plant, 

water and air emissions and solid waste generated within 

the factory premises within 3 months and direct them to 

serve show cause notice for closure against those industrial 

units failing to do so; 

xi) direct the Respondents 1 and 2 to upload on its website 

the consent conditions of all the industrial units along with 

their compliance status (updated half yearly) with respect to 

prescribed norms. 

xii) direct the Respondents 1 and 2 to comply with all the 
directions issued by CPCB vide Exhibit P7 within a fixed 
timeframe without any fail and to contact environmental 
quality monitoring as directed by the CPCB in Eloor -Edayar 
industrial cluster.” 

8. The reliefs sought by Mr. K.K. Muhammed Iqbal through his counsel 

Adv. K.K. Ashkar in OA No. 143/2020 are similar and identical to the reliefs 

sought in the pending W.P.(C) No. 22772/2018 and the subject matter of 

the 2 litigations are the same. A true copy of the order dated 11/07/2018 

issued by division bench of honourable High Court in W.P.(C) No. 

22772/2018 admitting the case and directing the respondents to swear 

affidavit statement as to the steps taken to remove hazardous substance 

stored in the premises of 12th Respondent (9th Respondent herein) and also 

the future course of action to be taken to avoid the menace posed by the 

storage of such hazardous chemicals taking into account the urgency of the 

issue, is produced herewith and marked for reference as Annexure-R9C. 

The admission of the public interest litigation by the honourable High Court 

was widely reported in all the newspapers. A true printout of the News item 

titled “Plea in High Court seeks removal of hazardous Waste from Edayar 

Factory” reporting admission of Public Interest litigation in the same subject 

matter before High Court appeared in the Hindu daily dated 9/07/2018 is 

produced herewith and marked for reference as Annexure-R9D. 

9. The subject matter and reliefs sought in W.P. (C) No. 22772/2018 and 

O.A No. 143/2025 pending before this Tribunal are same seeking 

remediation of hazardously contaminated sites in Edayar, and 

environmental sound disposal of jarosite stored in the industrial premises 

of this Respondent company. Both cases are made through the same counsel  
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Adv. K.K.Ashkar, who also represented Mr. Mahesh Kumar, applicant in the 

above case in another environment litigation pending before the High Court 

of Kerala vide W.P. (C) No. 28465/2014. True copy of the Malayala 

Manorama daily dated 31/10/2014 reporting admission of Writ Petition filed 

by Mr Mahesh Kumar, applicant in the above case through Adv. K.K. Ashkar 

challenging setting up of industries in violation of High Court order in 

Edayar industrial area along with its English translation is produced 

herewith and marked for reference as Annexure-RE.  

10. The Writ petition was filed by the writ petitioner in public interest. The 

OA No.143/2020 has also been filed by the applicant in public interest of 

the residents of Eloor-Edayar industrial cluster. The orders passed by the 

honourable High Court in W.P (C) No. 22772/2018 has been widely covered 

by the media and pendency of that writ petition was under the active notice 

and knowledge of the applicant in O.A No.143/2020. Moreover, the counsel 

for the applicant in O.A No.143/2020 on the files of this Tribunal is also 

appearing for the petitioner in W.P. (C) No.22772/2018 in High Court. But 

the applicant in OA No.143/2020, suppressed pendency of the similar 

matter in a parallel proceeding before the honourable High Court. 

11. Honourable Supreme Court in Hope Plantation Ltd vs Taluk Land 

Board (1999 (5) SCC 590) held that legal principle of estoppel and res 

judicata are equally applicable even before administrative authorities as they 

are based on public policy and justice. Even though, provisions of Civil 

Procedure Code are not applicable to this honourable Tribunal, doctrine of 

res sub judice and res judicata applicable to this honourable Tribunal. Res 

sub judice as a doctrine has the main purpose of reducing the burden of 

courts from abundance of cases and to avoids conflicting decisions and to 

minimize the waste of resources of courts. The court can exercise this power 

and put a stay on the subsequent suit. The test of applicability for res sub 

judice is whether the decision in a former given case would operate as res 

judicata (decided case) in the subsequent suit. If this happens, then the 

latter suit must be stayed. It is settled legal position that res judicata applies 

to public interest litigations by apex court in V. Purushotham Rao v. Union of 

India [(2001) 10 SCC 305], Moumita Poddar v. Indian Oil Corporation Limited 

[(2010) 9 SCC 291] etc. Since the subject matter in O.A No.143/2020 has 

been pending consideration of Honourable High Court in W.P.  (C) No. 

22772/2018, the trial of O.A No.143/2020 is to be stayed to avoid conflicting 

decisions. 

12.  The reliefs sought in O.A No.143/2020 are as follows: 

1)  Direct the Respondents 1 to 4 to ensure implementation 
of Annx-A4 DPR for remediation of hazardously contaminated 
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sites in Edayar in Kadungalloor Village, Parur Taluk, 
Ernakulam District in state of Kerala within a timeframe.  

2) Direct the 9th respondent to not remove plant and 

machineries from their industrial premises, before their 

environmental liability for Annx-A4 remediation project is 

quantified and settled by respondents 1 to 4; 

3) Direct the respondents 1 to 4 to constitute a team of 

experts to inspect the Jerrosite ponds covering 20 acres of 

land in the premises of 9th respondent whether there is toxic 

leachate from the ponds. 

4) Direct the 2nd respondent Government to deposit 40% of 

the Annx-A4 project cost to 4th respondent CPCB for 

implementation of the project in time. 

5) Direct the Respondents 1 & 2 to collect 60% of the Annx-

A4 project cost from 9th respondent and deposit the same to 

4th respondent CPCB for implementation of the project in time. 

6) Direct the 8th respondent to restore the joining portion of 

Chakala thodu to the river Periyar on upstream of Pathalam 

Regulator cum Bridge by removing the earth filled in it, 

enabling easy inflow and outflow of water through the 

channel to and from Edayattuchal paddy fields. 

7) Direct the respondents 1 to 4 to quantify the other 

environmental damages caused by the operation of 9th 

respondent industrial unit in Edayar area and river Periyar 

and its remediation cost and to recover the same from the 9th 

respondent or 10threspondent, its holding company. 

13. Reliefs (1) to (5) and (7) sought in O.A No.143/20 are the only reliefs 

sought in the above case and those reliefs are reproduced in the above case 

without any grammatical or punctuational variations. Factual pleadings, 

legal grounds and cause of action averred in the above case are “cut, copy, 

paste” of the pleadings in O.A.No.143/20. More than 95% of the pleadings 

in the above case are copy paste from the pleadings of O.A.No.143/20. The 

applicant in the above case is a fellow activist of the applicant in 

O.A.No.143/20 and both of they are associated with same NGO 

Janajagratha.  

14.  The applicant has instituted the above case solely relying on the 

pleadings of O.A No.143/2020 by copycatting its pleadings, but willfully 

suppressed the pendency of the said O.A No.143/20 before this honourable 
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Tribunal and the pendency of W.P. (C) No. 22772/2018 before the High 

Court in the same subject matter also. Applicant in the above case also 

suppressed the orders of this Honourable Tribunal in the pending O.A 

No.143/2020 constituting a team of experts to inspect the alleged 

contaminates site, for remediation which the above case is also preferred. 

He cannot plead ignorance about the pendency of the said matter, as his 

application is the xerox copy of OA No.143/2020 pending before this 

Tribunal. Moreover, the order constituting committee to inspect the alleged 

contaminated site was widely reported in the leading dailies in local language 

and English having wide circulation in Eloor- Edayar as well as in the state 

of Kerala on 24/04/2021. True printout of the News item titled “NGT panel 

to probe pollution of Edayar paddy fields” appeared in the Hindu daily dated 

22/04/2021 reporting the order dated 13/04/2021 of this Tribunal in OA 

No. 143/2020 is produced herewith and marked for reference as Annexure-

R9F.  

15. When OA No. 143/2020 came up for admission before this honourable 

Tribunal, when the applicant canvassed interim order restraining transfer 

of industrial land, plant and machineries, this Tribunal observed that if 

removal of plant and machineries and transfer of land initiated on the basis 

of orders of Debt Recovery Tribunal or any other Court of law, this Tribunal 

cannot allow the plea in a parallel proceeding and the remedy available to 

the aggrieved is to challenge such orders before the appropriate forum where 

the matter is pending.  

16. As part of Corporate Social Responsibility, this Respondent provided 

piped free drinking water to the residents of ward No. XV (New Ward No. 

XVIII) of the 6th Respondent panchayat wherein our industrial plant locates. 

One beneficiary of the drinking water scheme, namely Mr. P.E. 

Shamsudheen, Pallimittath House, Biananipuram P.O., Edayar filed a writ 

petition before the honourable High Court of Kerala through Adv. K.K. 

Ashkar, for ensuring uninterrupted supply of piped drinking water to the 

beneficiary families at the cost of this Respondent, after closure of the 

industrial plant in 2014 by W.P. (C) No. 39940/2015. The Honourable High 

Court by order dated 04/01/2016 stayed shifting of plants and machineries 

from the premises of this Respondent until disposal of the Writ petition. 

Thereafter, this Respondent replenished the deposit it made before the 

Kerala Water Authority for providing drinking water to the beneficiary 

families without fail and the writ petitioner was made convinced about the 

same in the meeting held in the chamber of Executive Engineer, Kerala 

Water Authority, Ernakulam and that his grievance in the writ petition was 

solved. A true copy of the I.A. No. 2/2020 in W.P. (C) No. 39940/2015 filed 
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by the writ petitioner before the High Court on 09/06/2020 for dismissing 

the writ petition as not pressed and the judgement dated 05/08/2020 of the 

High Court dismissing the writ petition as not pressed are produced 

herewith and marked for reference as Annexure R9G & R9H respectively.  

17. OA No. 143/2020 was filed by Mr. K.K. Muhammed Iqbal through Adv 

K.K. Ashkar on the very next day after filing of I.A No.2/2020 in W.P. (C) No. 

39940/2015 to dismiss the writ petition as not pressed. In para 7 of 

Annexure-R9G affidavit prepared by Adv. K.K Ashkar, pendency of a 

comprehensive writ petition filed by the petitioner in public interest 

regarding the issues with respect to the environmental liability of this 

Respondent is mentioned. But suppressing the pendency of the public 

interest litigation in the subject matter, the O.A. No. 143/2020 has been 

filed by the applicant through the same counsel very next day seeking order 

restraining this Respondent from removing plant and machinery from our 

industrial premises, in anticipation of the judgement of honourable High 

Court vacating its order dated 04/01/2016 which stayed removal of plants 

and machineries from our premises.  

18. In the Writ Petition filed in public interest through Adv K.K. Ashkar, 

the fact that land and plants of this Respondent has taken into possession 

by Punjab National Bank has been averred and Punjab National Bank was 

made, a party in the Writ petition as 17th Respondent and the auction notice 

published by the bank for sale of land and machineries was produced as 

Exhibit-P2 in the writ petition. A true copy of the counter affidavit filed by 

17th Respondent Punjab National Bank W.P. (C) No. 22772/2018 is 

produced herewith and marked for reference as Annexure-R9I. But the 

securitization proceedings under SARFAESI Act, 2002 initiated by the bank 

has been suppressed by the applicant in OA No. 143/2020 and canvassed 

order restraining transfer of land, plant, and machineries behind their back 

without impleading them. When applicant in OA No.143/2020 was 

unsuccessful in obtaining restraining orders against removal of plant and 

machineries at the time of admission of the above case on 07/08/2020, the 

applicant was constrained to file a petition to delete such relief from the case 

by filing I.A. No. 106/2020 on 20/10/2020, before the next posting of the 

case, to save his face from the accusation of abusing the process of this 

Tribunal. 

19. The plants and machineries are being removed from the premises of 

this Respondent as per the sale Certificate issued by the Bank pursuant to 

the order dated 07/02/2020 of honourable Debts Recovery Tribunal-1, 

Mumbai in SA No.13/2016. When the removal of plants and machineries 

from the premises were obstructed by the revenue officials and some trade 
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union members and other local residents at the behest of someone who have 

rival interest or having an eye upon the land and plants of this Respondent, 

the successful auctioneer M/s. Fine Fab Engineering and Constructions, 

who were issued sale Certificate dated 18/03/20 by the Bank, approached 

honourable High Court seeking direction to permit them to dismantle and 

remove materials sold by the Punjab National Bank to them under 

securitization proceedings and plants and machineries are being removed 

from the site as per the interim order dated 01/10/2020 of honourable High 

Court obtained by them in W.P. (C) No.19291/2020 specifically permitting 

the auctioneer to remove the goods covered under the sale Certificate issued 

by the bank from the premises of this Respondent under the supervision of 

the monitoring agency appointed by the bank.  

20. Even after the order of the High Court permitting shifting of 

machineries from the premises, people naming themselves environmental 

activists, public-spirited persons, so and so, obstructed the trucks carrying 

off scraps from the premises of this Respondent. Some people used to 

demand money for permitting the vehicle to carry away scraps from the 

industrial premises. The existing industrial units in the area and other 

agencies somehow managed to make this respondent company a scapegoat 

to bear the blunt for all the contamination of the area per incuriam to the 

enquiry reports of various agencies, since this respondent unit was closed 

during the remedial investigation conducted under NCEF project. The Local 

Area Environment Committee Constituted by the Supreme Court monitoring 

committee on hazardous waste conducted environmental audit in Edayar 

area and identified about 4 companies as major source of contamination in 

Edayar.  

21. In January 2008, one resident of Edayar, Mrs.Omana, Edaykattil 

House made a complaint before the Chief Minister seeking compensation 

from this Respondent for contaminating land in Edayar which made lose her 

livelihood. Pollution Control Board submitted a report before the District 

Collector after conducting an enquiry upon her complaint stating that 

contamination of Edayattuchal area is confirmed by study reports made by 

various agencies. It also reported that this large tract of paddy fields remains 

as a dump site, vulnerable for littering any kinds of waste by anyone, which 

is easily accessible by road. These paddy fields have become not suitable for 

cultivation by receiving pollutants from about 200 industrial units in the 

area. It also reported that Hazardous Waste (Management and Handling) 

Rules originally came into force in India in 1989 and after enforcement of 

the Rules, the company has constructed a pond to store jarosite as per the 

CPCB guidelines and same is leakproof. The old 3 ponds were constructed 



10  

before the enactment of the Rules were not in compliance of the present 

guidelines for storage ponds prescribed by CPCB under HW Rules, hence 

they were capped and not in use. PCB also admits that the contamination 

of land in Edayar was due to the historical operation of industries before the 

commencement of pollution control laws and that board is trying to secure 

assistance of national and international agencies for remediation of the soil 

and water in Edayar. A true copy of the report submitted by PCB Chief 

Environmental Engineer before the district collector dated 22/03/2008 

along with its English translation is produced herewith and marked for 

reference as Annexure-R9J 

22. The applicants in the above case and the former OA 143/2020 

pending before this Tribunal is selectively targeting this respondent alone, 

is with a malafide intention to help other industries in the area to evade from 

the liability for remediation of contaminated land in Edayar which was 

reported to be an are susceptible to receive discharge from about 200 

industrial units of various sizes. It is easy to put culpability on a dead for all 

the sins. Since this respondent’s industrial operation was closed since 

November 2014, entire burden for contaminated sites in Edayar is being put 

upon the shoulder of this Respondent without any prudent reasoning or any 

scientific basis. This Respondent has filed a detailed counter affidavit in OA 

No. 143/2020 refuting such orchestrated act by the board under the 

influence of other existing industries in Edayar Industrial Development 

Area.  

23. This Tribunal after considering the detailed counter affidavit filed by 

this Respondent and the report submitted by the State Level Monitoring 

Committee in OA No. 395/2013 mentioning about existence of more than 

hundred industrial units in the stretch which are also contributing for the 

contamination, constituted a 4 member committee to ascertain as to 

whether any of the activities of this Respondent had contributed to the 

alleged contamination of agricultural lands and whether there are any other 

factors and other sources for contamination and if so, who are responsible 

for such contribution. The order constituting a committee to probe the 

contamination of sites in Edayar was widely covered by the media as evident 

by Annexure R9F. 

24. The above case has been instituted by the applicant only on 5th June 

2021, 2 months after issuance of the aforesaid order by this Tribunal in OA 

No. 143/2020.  The entire pleading in the above case is wholesale copy paste 

of pleadings in OA No. 143/2020 and applicant in the above case associated 

with the same NGO in which the applicant in the former case is involved in. 

Therefore, he must be aware of the proceedings and orders passed by this 



11  

Tribunal in OA No. 143/2020. The orders passed in OA No.143/20 is 

accessible to the applicant in the above case from the website of this 

Tribunal. Applicant cannot plead ignorance about pendency of OA 

No.143/2020 since he filed the above case by copying the pleadings and 

documents of that case.  But suppressing the pendency of the former case 

and the order passed by this Tribunal setting up a committee for conducting 

fact-finding enquiry in the subject matter of the case, petitioner filed the 

above case afresh, despite there is no change in cause of action or he has a 

better locus standi than the applicant in the earlier case. He sought interim 

order restraining removal of plant and machineries from the premises of this 

Respondent. The applicant in the above case is also having client counsel 

relationship with Adv. K.K. Ashkar, the counsel for the applicant in OA No. 

143/2020 in a writ petition pending before the High Court with respect to 

environmental issue in Edayar area. These facts lead to an apprehension 

that all these repeated litigations on the same cause of action are made in 

collusion with each other to obtain a restraining order against this 

respondent by however means and to deter our new industrial project in the 

land.  

25. It is a fact that our zinc smelting factory at Edayar was closed in 2014 

due to financial crunches, as it became financially not viable due to the 

change of time and the changes in the national and international market 

conditions. But our company is not wound up, we were trying to settle our 

liabilities incurred during the operation of the factory, which generated 

employment opportunities and revenue to the state and in pursuit for 

molding a sustainable growth plan by utilizing the industrial land of this 

Respondent in Edayar. We have already settled 40% of our liabilities. In 

discharge of our commitment for providing piped drinking water, given to 

Edayar residents as part of our corporate social responsibility in 2005 while 

we were in operation, we have given additional deposit for increasing 

monthly limit of free drinking water supplied to the beneficiaries, even after 

closure of the factory. This Respondent may be the pioneering industry in 

Kerala who set up a storage pond as per CPCB guidelines under HW Rules 

for storing industrial wastes. 

26.  We are in active discussions with Government of Kerala/KINFRA to 

set up an industrial cum logistics park and township in the name and style 

“Edayar Eco Industrial and Logistics Township” which will house 

environment friendly industries and provide direct employment of about 

3000 above and indirect employment of 10,000. A true copy of the 

conceptual note for the new revival project Eco Industrial and Logistics 

Township is produced herewith and marked for reference as Annexure-R9K. 
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The businesspeople who are keeping an eye upon 110 acres of land of this 

Respondent in Edayar Industrial Development Area, since no more land is 

left in Edayar industrial development area for expansion of the existing 

industries or setting up of new industries, may be behind these litigations. 

This Respondents apprehends that these litigations were made with the 

malafide intention to obstruct the growth plan envisaged by us. 

27. In a recent public interest litigation filed before Hon’ble High Court of 

Delhi challenging the appointment of Delhi state Police chief, pleadings of 

the Writ petition was found to be “cut, copy, paste” of an earlier litigation 

filed by another before the Supreme Court, the Hon’ble division bench of 

Delhi High Court observed that such a practice is certainly unhealthy and 

deserves to be deprecated and the petitioner was reprimanded that heavy 

cost will be imposed on such instance in future. (Sadre Alam v Union of India, 

(2021 SCC OnLine Del 4691). 

28. The above original application is a verbatim reproduction of the 

pending OA. No.143/2020 filed earlier by Mr. K.K. Muhammed Iqbal, a 

fellow activist of the applicant in the above case. This is gross abuse of the 

process of law, and it reflects no application of mind by the applicant and 

creates serious doubts on the bonafides of the applicant. Both cases are not 

bona fide litigation but flagrant abuse of the august forum of this Tribunal 

on account of some hidden vendetta either of the applicant or someone 

whose behest attempts are being made to jeopardize and obstruct removal 

of plants and machineries from the premises of this Respondent in order to 

repay the debt owed to the Punjab National Bank and thereby defeat the 

business growth plan of this respondent. We strongly suspect that the 

present application as well as the pending one is proxy litigation made on 

behalf of some undisclosed rival interest who is keeping an eye on the land 

and other assets of this Respondent.   

29. The fact that applicant in the above case is employed as Foreman in a 

private company in Edayar Industrial Development Area, namely M/s. Indo 

German Carbon Ltd (IGCL) located near to the industrial premises of this 

Respondent, is also to be taken special note of. Nowadays environmental 

prosecutions just like public interest litigation has been brazenly mis-

utilized by persons with personal agenda as Honourable apex Court 

observed in Tahseen Poonawalia & Others v. Union of India & Others (2018(6) 

SCC 72)thus: 

“At one end of that spectrum are those cases where public 

interest petition for motivated by a desire to seek publicity. At 

the other end of the spectrum are petitions which have been 

instituted at the behest of business or political rivals to settle 
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scores behind the facade of a public interest litigation. The true 

face of the litigant behind the façade is seldom unravelled.”  

30. It also emphasized on the earlier judgement of apex court in State of 

Utharanchal vs Balwant Singh Chauhal (2010 (3) SCC 402) which held thus: 

“We think time has come when genuine and bona fide public 

interest litigation must be encouraged whereas frivolous public 

interest litigation should be discouraged. In our considered 

opinion, we must take effective steps to prevent and cure its 

abuse, on the basis of monetary and no monetary directions by 

the courts.” 

These observations are applicable in environmental litigations also. 

31. A bona fide litigant must disclose all material facts without any 

reservation even if they against him. He cannot be allowed to play hide and 

seek or pick and choose the facts he likes to disclose and to suppress or not 

to disclose other facts. Suppression or concealment of material fact is not an 

advocacy. It is a jugglery, manipulation, maneuvering or misrepresentation 

which has no place in equitable jurisdiction. If the applicant does not disclose 

all the material facts fairly and truly but states that in a distorted manner and 

mislead the Court, the Court has inherent power in order to protect itself and 

to prevent an abuse of its process to discharge the rule nisi and refuse to 

proceed further with the examination of the case on merits. If the Court does 

not protect the petition on the ground, the Court would be failing in its duty. In 

fact, such an applicant because to be dealt with for contempt of for abusing 

the process of that court. (Sharma K.D v Steel Authority of India Ltd & others 

(2008 (12) SCC 481). 

32. The pendency of a public interest litigation on the same subject matter 

before the Hon’ble High Court of Kerala and an original application pending 

before this Tribunal was under the active knowledge and notice of the 

applicant in the above case. But the applicant filed the above case 

suppressing pendency of those cases and orders passed in those cases. The 

prosecution of the above application by this Tribunal would be sheer wastage 

of its precious time and may lead to conflicting orders. Applicant has not 

served copy of the original application to the standing counsels of the official 

Respondents even at the time of admission or in the next posting, despite 

specific direction was issued by this honourable Tribunal to do so in order 

dated 16/08/2021, as revealed by daily orders dated 16/3/2021 and 

02/09/2021 the above case. It is by the submission of the standing counsel 

of the State Pollution Control Board regarding pendency of another matter 

against this Respondent company, possibility of allowing interim order in 

oblivious of the true facts about the orders issued by DRT as well as 
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honourable High Court of Kerala, which has been deliberately concealed by 

the applicant, could be averted. 

33. In Krishna Lal Chawla and Others v. State of U. P. and Another (AIR 

2021 SC 1381) Honourable Supreme Court held that it is the litigant’s 

bounden duty to make a full and true disclosure of facts and it is a matter 

of trite law that suppression of material facts before the Court amounts 

abuse of the process of the Court and shall be dealt with a heavy hand. 

Therefore, the act of the applicant by filing above case reproducing the 

pleadings of the OA No.143/2020 pending before this Tribunal, but 

suppressing pendency of such litigation before this Tribunal and various 

orders passed in that case, has to be dealt with an iron hand.  

34. The applicant in the above case misrepresented this honourable 

Tribunal in Para 14 of the application that this Respondent is dismantling 

its machinery, equipment and plant and is shifting to some other place 

outside the state of Kerala, to secure a restraining direction from this 

Tribunal against the removal of plant and machineries from the premises of 

this Respondent. The said allegation is absolutely baseless and made with 

malafide intention. The plants and machineries are removed as “scraps” 

from the premises of this Respondent as per the auction sale proceedings 

initiated by Punjab National Bank under SERFAISI Act on the basis of the 

orders of Debt Recovery Tribunal, Mumbai and Hon’ble High Court of Kerala 

by another firm whose favour sale Certificate has been issued by the bank. 

This fact is under the active or constructive knowledge of the applicant in 

the above case as this Honourable Tribunal deleted the prayer for injuncting 

removal of plant and machineries from the premises of this Respondent in 

the pending OA No. 143/20 by order dated 13/04/2021 and the same is 

accessible for the applicant from the website of this Tribunal. 

35. The above application has been preferred by the applicant seeking 

remediation of jarosite pond existing in our industrial premises and 

remediation of paddy fields located in Edayar. The applicant has no case 

that he is personally aggrieved by the alleged contamination of Paddy land 

and there is nothing in the pleadings shows how he is personally aggrieved. 

He did not claim that is having land in the alleged site or soil and water 

attached to his property is polluted by the operation of this respondent or 

its jarosite storage. He claims locus standi to prosecute the matter in public 

interest and as part of his fundamental duty to protect environment, as 

specifically averred under paragraph 16 of the application. Since a litigation 

filed by his colleague in the interest of public and environment is already 

pending on the same subject matter and cause of action, filing a repetitive 

case as above by xeroxing the pleadings and documents of the earlier one, it 
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is sheer wastage of precious time of this honourable Tribunal, and it is made 

with the dishonest intention to harass this respondent, being a stooge of 

rival business interests. 

36. By Annexure-R9J, pollution control board reported that the allegedly 

contaminated paddy land lies spreading over a vast area, susceptible to 

dumping of waste from different sources and was contaminated by the 

pollution load from about 200 various industries located in the industrial 

belt. In Annexure-A2 report produced by the applicant itself, refers to other 

four industrial units in the area as major pollution sources. The said report 

has been made in 2005 while this Respondent’s industrial unit was in 

operation. Government of Kerala is proceeding with the proposal to set up a 

common effluent treatment plant at Edayar, pursuant to the stringent 

direction of this Tribunal, since many industrial units engaged in various 

type of industrial activity were not having adequate effluent treatment 

plants. The Central Pollution Control Board conducted a detailed inspection 

of all the industries situates along the bank of Periyar pursuant to the order 

of this Tribunal in OA 409/2016.  In the Inspection report submitted by 

CPCB in February 2017, it is observed that effluent treatment plants are the 

most neglected area in many of the industries in Eloor-Edayar industrial 

area and operation and maintenance of ETP are very poor in most of the 

units. It also reports that the condition observed during the inspection 

indicates that the treatment systems are intermittently or rarely operated in 

many units. Due to unsatisfactory operation and maintenance of ETPs, 

many of the industries are not meeting the prescribed discharge standards. 

It further reports that many industries have stored effluents to maximum 

levels in delay ponds and huge heaps of waste sludge/solid wastes and other 

waste materials are stored near to the riverbank. Most of the industries 

situated on the banks of river Periyar have no compound walls, so during 

monsoon season and heavy downpours, the high possibility of effluents, 

sludge, run off from process area and other materials are likely get 

discharged to the river in the form of run off. It is pertinent to note that, this 

Respondent’s industrial unit was closed since November 2014 and was not 

in operation during the inspection made by CPCB. 

37. It is also pertinent to note that applicant in the above case is employed 
in a carbon manufacturing industry located in the Edayar industrial belt, 
namely M/s. Indo German Carbon Ltd, a large-scale red category industry. 
In summary of findings of the aforesaid inspection made by CPCB, it 
observes thus: 

“M/s. Indo German carbon has been imposed with zero effluent 
discharge as per the consent issued by KS PCB, but the unit is 
discharging treated effluent to a percolation pit on the bank of 
river Periyar. The consent conditions have not mentioned 
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anything on the file discharge of effluents and the location of 
percolation pit vicinity of the river does not appear to be 
environmentally sound disposal mode.” 

 A true copy of the relevant pages of the inspection report submitted 

by CPCB before this honourable Tribunal in application No. 409/2016 

February 2070 showing summary of findings with respect to the direction of 

this Tribunal is produced herewith and marked for reference as Annexure-

R9 L.   If the applicant is bonafidely prosecuting environmental causes, why 

he shut his eyes upon the pollution issue of the factory, where he is 

employed in a supervisory cadre, despite negative remarks were made by an 

expert body in a litigation made by the NGO in which the applicant was 

associated with.  

38. The applicant in the above case is lacking bona fide. If the applicant 

is sincere and bona fide prosecute the environmental cause by assisting this 

Tribunal, the fair and proper procedure he has resorted to is to implead in 

the pending case in the same subject matter, rather than copying and 

pasting the entire pleadings of the pending case without any qualm or 

remote remorse.  The only intention of the Applicant is to harass this 

respondent because of his or those persons’, whose behest the above 

application is made, enmity towards this respondent. The Applicant has 

misled the Court with suppression and misleading averments.  This 

preliminary objection is filed, reserving these respondents’ right to file 

detailed objection, if necessary and for the interest of Justice. 

In the above circumstances, it is most humbly prayed that this 

Honourable Court may be pleased to dismiss the above frivolous application 

with exemplary cost to deter others from venturing into such proxy 

litigations camouflaging bona fide environmental prosecution.  

All the facts stated above are true and correct 

 

Dated this 25th day of October 2021. 

Deponent: Mohamed Bismith Alingal   

Solemnly affirmed and signed by the deponent who is personally 
known to me, on this the 25th day of October at my office at Chennai. 

 
 

Adv Vidya, 
Partner, Viruksham Legal, 

Counsels for the Respondents 9 &10 
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Annexure-R9A (1) 
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Annexure-R9A (2) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This is the true computer printout of the original document marked as 
Annexure-R9A in the accompanying affidavit. 
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Annexure-R9B (1) 
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Annexure-R9B (2) 
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Annexure-R9B (3) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This is the true computer printout of the original document marked as 
Annexure-R9B in the accompanying affidavit.  
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Annexure-R9C (1) 
 
 

  



23  

 

Annexure-R9C (2) 
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Annexure-R9C (3) 
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Annexure-R9C (4) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This is the true copy of the original document marked as Annexure-R9C in 
the accompanying affidavit. 
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Annexure-R9D (1) 
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Annexure-R9D (2) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This is the true computer printout of the original document marked as 
Annexure-R9D in the accompanying affidavit. 
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Annexure-R9E (1) 
 
 
 

Malayala Manorama 31.10.2014 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 This is the true copy of the original document marked as Annexure-R9E in 
the accompanying affidavit. 
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Annexure-R9E (2) 
 

Malayala Manorama daily dated 31.10.2014 
 
Unauthorised industries again in Edayar 
Violated High Court Order: Notice to Government. 
Notice will be sent to 17 respondents including pollution control board. 
Kalamassery: High Court sought explanation of government with respect to the permission 
given for setting up chemical industries in Edayar in violation of the High Court order 
restraining new chemical industries in Eloor-Edayar Industrial Area in consideration of the 
pollution of Periyar. 
Justice Mushtaq ordered that Government shall inform its stand before the court within two 
weeks. High Court sought Government explanation in a petition filed by Mr. V.B. Mahesh 
Kumar, resident of Edayar through Advocates K.K. Ashkar and Ashira Mohamed Ashrof. 
Notice was ordered against 17 respondents including Chairman of Pollution Control Board. 
Division Bench of Kerala High Court by order dated 13th June 2012 directed that Government 
shall not permit new chemical industries in Eloor-Edayar industrial area and not to resume 
the industries which were closed down on account of pollution. 
 
There are Units, but most of them unauthorised 
Edayar Industrial Development area having an extent of 435 acres is under the control of 
District Industries Centre, Ernakulam. 
Many industries were closed down and its land were sold or given on lease with or without 
the knowledge of District Industries Centre. About one dozen resin manufacturing units are 
operating here without permission. These units are manufacturing Urea Formaldehyde resin 
required for Plywood industry. 
The units which were operating in Perumbavoor were removed pursuant to Supreme Court 
order and public anger. 
 
Other matters averred in the petition 
District Industries Centre has not allotted land for these industrial units. They are operating 
illegally. Petition also alleges that operation of these units caused health issues to 
neighbouring public.  
Petitioner points out that this violation is committed under the nose of Environmental 
Surveillance Centre set up in Eloor by Pollution Control Board for preventing pollution of 
Periyar. 
The Agriculture Officer and Police has seized 301 bags Subsidised Urea to be distributed to 
Farmers from these units on 29th September. Out of the 9 resin manufacturing units operating 
here, 6 units were not having consent and the 3 consented units are operating in violation of 
the norms, alleged in the petition. 
 
 
 
 
 
 
 
 
 
 
This is the true translation of the original document marked as Annexure-
R9E in the accompanying affidavit. 
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Annexure-R9F (1) 
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Annexure-R9F (2) 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This is the true copy of the original document marked as Annexure-R9F in 
the accompanying affidavit. 
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Annexure-R9G (1) 

 
 

 
  



33  

 
Annexure-R9G (2) 
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Annexure-R9G (3) 
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Annexure-R9G (4) 
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Annexure-R9G (5) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is the true copy of the original document marked as Annexure-R9G in 
the accompanying affidavit.  
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Annexure-R9H (1) 
 

  



38  

Annexure-R9H (2) 
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Annexure-R9H (3) 
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Annexure-R9H (4) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is the true copy of the original document marked as Annexure-R9H in 
the accompanying affidavit.  
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Annexure-R9I (1) 
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Annexure-R9I (2) 
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Annexure-R9I (3) 
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Annexure-R9I (4) 
 

  



45  

 
Annexure-R9I (5) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This is the true copy of the original document marked as Annexure-R9I in 
the accompanying affidavit. 
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Annexure-R9J (1) 
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Annexure-R9J (2) 
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Annexure-R9J (3) 
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Annexure-R9J (4) 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This is the true copy of the original document marked as Annexure-R9J in 
the accompanying affidavit. 
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Annexure-R9J (5) 
 
 
 

CEE 04842207782 
Phone: 0484220783-86 

fax: 04842207782-83 
email: ecee@keralapcb.org 

 
Emblem   KERALA STATE POLLUTION CONTROL BOARD 

REGIONAL OFFICE, GANDHINAGAR, ERNAKULAM-682020 
www.keralapcb.org 

 
 

URGENT ATTENTION 
 
PCB/RO-EKM/Binani/Gen-43/06       Dated 
22/03/2008 
 
 
From, 
 Chief Environmental Engineer 
 
 
To, 
 District Collector, 
 Ernakulam. 
 
 
Subject:- Agricultural damage due to the leakage from Binani Zinc factory-regarding. 
 
Reference:- 1. Complaint of Mrs T.P. Omana. 
  2. Letter No. M.7-12869/08 dated 03/03/2008 issued from your office. 
 
 
Sir, 
 The enquiry report made upon the complaint of Mrs. T.P. Omana, Edaykattu House, 
Edayar that paddy fields were became uncultivable being polluted from the leakage of jarosite 
from the factory of Binani Zinc Ltd. 

Binani Zinc Ltd commenced its operation in 1967. The major products of the company 
are Zinc-30,000 tone/year, Sulphuric acid-51,000 tone/year, Cadmium-65,000 tone/year. 
During the manufacturing process 9000 tone jarosite waste (mixture of iron, zinc, cadmium 
and lead) is generated annually. The pollution control laws were implemented from 1974. The 
State Pollution Control Board was established in the year 1974. Thereafter, the duty of the 
pollution control board was to implement the laws enacted by government for pollution 
control. Board has been monitoring the operations of the company and giving directions for 
controlling pollution from time to time since Board came into force. It is in 1989, the law 
relating to handling of hazardous waste, Hazardous Waste (Management & Handling) Rules 
1989 came into force. The pond (pond No. 4) now used for storing hazardous waste is 
constructed after coming into force of the Rules  and in compliance of the directions of Central 
Pollution Control Board and it is leakproof. It has a capacity of 35,000 m³. The effluent 
collected in this (excluding the sludge) is discharged into Periyar after treating it in treatment 
plant. But ponds 1 and 2 stored with jarosite waste earlier was not constructed as per the 
present CPCB guidelines for avoiding leak and therefore those 3 ponds were sealed by filling 
soil on the top. Pond No. 4 is now in use. 
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Annexure-R9J (6) 
 
 
 
When conducted an enquiry after meeting the complainant in person on 10/03/2008 

and 12/03/2008, it came to know that complainant is having 97 sent paddy fields in 
Edayattuchal area. The contamination of Edayattuchal area is confirmed by various study 
reports conducted by different agencies. Large tract of this paddy fields remains as a dumpsite 
accessible for anyone to dump any sort of waste by road. The analysis result of samples 
collected from various spots from this area which became unsuitable for cultivation at 
different time is produced herewith: 

Item Unit Minimum  Maximum Permissible Limit 
Zinc mg/l 72 1577 300 
Iron -do- 8600 93925 - 
Lead -do- 94.0 424 2.0 
Cadmium -do- 2.4 6 2.0 
Copper -do- 20.4 14.8 30 
Nickel -do- 28 64 500 
Chromium -do- 2.2 19.2 - 
Total chromium -do- 28 350 100 

 
This analysis results are capable for showing the sorry state of these vast paddy fields 

under the ownership of different title holders. These paddy fields happened to receive 
industrial waste from this industrial area wherein about 200 small and large-scale industrial 
units are operating, were the source of livelihood for many like the complainant. 

Complainant is a resident of Edayar, where groundwater contaminated due to the 
operation of Binani Zinc and a beneficiary of the free piped drinking water supplied to the 
houses by the company. In addition to this, complainant is having an open well used for her 
household needs. The analysis results produced by the complainant who earns livelihood from 
rearing of cows and sale of its milk, is not clear about the details such as where from she 
collected the milk? who collected the milk? and whether it was preserved scientifically? Even 
though a decision can be concluded by the test results of the well water. 

The groundwater resources of Edayar area have been polluted due to the pollution 
caused during years before the implementation of pollution control laws and its end results 
are reflected in the test reports received now. Board is trying to secure the assistance of 
national and international agencies for remediation of the soil and water. 

Yours truly, 
sign 

Chief Environmental Engineer 
Copy to: Member Secretary,  

Kerala State Pollution Control Board, Thiruvananthapuram 
 
 
 
 
 
 
 
This is the true English translation of the original document marked as 
Annexure-R9J in the accompanying affidavit. 
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Annexure-R9K (1) 
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Annexure-R9K (2) 
 
 
 

  



54  

Annexure-R9K (3) 
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Annexure-R9K (4) 
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Annexure-R9K (5) 
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Annexure-R9K (6) 
 

  



58  

Annexure-R9K (7) 
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Annexure-R9K (8) 
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Annexure-R9K (9) 
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Annexure-R9K (10) 
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Annexure-R9K (11) 
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Annexure-R9K (12) 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This is the true copy of the original document marked as Annecure-R9K in the 
accompanying affidavit 
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Annexure-R9L (1) 
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Annexure-R9L (2) 
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Annexure-R9L (3) 
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Annexure-R9L (4) 
 

  



68  

Annexure-R9L (5) 
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Annexure-R9L (6) 

  



70  

Annexure-R9L (7) 
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Annexure-R9L (8) 
 
 

  



72  

Annexure-R9L (9) 
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Annexure-R9L (10) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is the true copy of the original document marked as Annexure-R9L in 
the accompanying affidavit.  
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