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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL

EASTERN ZONE BENCH, KOLKATA

M.A. No. 35/2024 /EZ
In

ORIGINAL APPLICATION NO. 85/201 9/EZ

. In the matter of:
\\
SUMITRA O\ 4 Dwaipayan Sengupta
* EL:L\“A\C‘-'-?'??“:‘ 5\
¥ % ;. . \ .
City onti L \ ... Applicant
Calcuve ==
\ g iy P e Versus
Expiy bait 4
i 31.03.2021 Jerd . ‘
; Sl ¥ 2 Union of India & Ors.
NOF Wes':.”
S e ... Respondents

COMPLIANCE IN FORM OF AFFIDAVIT ON BEHALF OF THE

RESPONDENT NO. 10

I, Lovely Mukherjee, wife of Subhajyoti Mukherjee, aged about 61

years, by occupation - Service, by religion — Hindu, residing at BL-R,

Flat - 3, 40/1, Tangra Road, Government Housing Estate, Kolkata —

700 015, do hereby solemnly affirm and say as follows:

['lam at present holding the post of the Executive Officer, South

Dum Dum Municipality, I have made myself acquainted with the

facts and circumstances of the present case. [ am duly authorised to

swear and sign this affidavit on behalf of the respondent no. 10. [ am

competent to affirm this affidavit.

1.9 JUN 995




2 In filing the compliance of the order dated 27.09.2024, passed
by the Hon’ble Tribunal in Misc. Application no. 35 of 2024 /EZ in
Original Application No. 85 of 2019, I beg to state the following

material facts here below:

a) Originally  the Judgement and order was
pronounced on 10.07.2017 by the Hon’ble Tribunal in
O.A. No. 27 of 2015. A copy of the judgement and order
dated 10.07.2017 is annexed hereto and marked as
“R/1”.

b) The following directions were given upon South
Dum Dum Municipality, as it would be evident from the
judgement and order dated 10.07.2017:

............ Since there onwards the Nayanjuli is
found to exist in its pristine condition, no direction
would be necessary except that the South Dum
Dum Municipality shall get it free of all garbage,
hydrophytes and sedimentation, if not already

done.”

“The South Dum Dum Municipality shall be

responsible for the maintenance, preservation and

regular cleaning of the entire stretch of the water

\\qf 'ﬂg?// body as undertaken by them in their letters of
—

proposal  submitted to the Public  Works
Department and the Pollution Control Board in
their letters dated December 14, 2010, April 26,
2012 and June 7, 2012.”
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c) Subsequently Original Application no. 85 of 2019
was filed before this Hon’ble Tribunal for implementation
of the judgement and order pronounced on 10.07.2017
by the Hon’ble Tribunal in O.A. No. 27 of 2015. The
Hon’ble Tribunal was pleased to deliver a judgement and
order on 16.03.2022 in O.A. No. 85 of 2019. A copy of
the judgement and order dated 16.03.2022 in O.A. No.
85 of 2019 is annexed hereto and marked as “R/27.

d) It appears, inter alia, in the said judgement and
order dated 16.03.2022, the respondents are directed to
ensure that there is no dumping of garbage or

construction waste /debris in the Nayanjuli khal.

e) Subsequently a Miscellaneous application being
MA No. 17 of 2022 was filed suo moto in connection with
O.A. NO. 85 of 2019. Upon hearing, the Hon’ble Tribunal
was pleased to deliver a judgement and order dated
05.04.2022 in M.A. No. 17 of 2022 in O.A. No. 85 of
“ % 2019. A copy of the order dated 05.04.2022 is annexed

UAMITRA

ti.'"m's" ACHARVya \ ¥ "*‘hereto and marked as “R/3”.
('Irb“."_»'u.w ' \
Caleuriy ‘ i
Regn, N:» ;'\L— 7 B -{;5 As it appears from para 10 of the said judgement
: Expiry Gaim 7/
,]%;ym-i /' ./and order dated 05.04.2022 that the Public Works

e f

((5&/ Department filed an affidavit and stated therein “One
\—-"/ DPR has been prepared to clear the water body of
hydrophytes waste materials, sediments through
dredging creating of earthwork embankment, Bio
Diversity Park/Tree Avenue, Walking Path etc. including

beautification work”.
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g) As

it further appears from para

18 of the

judgement and order dated 05.04.2022 that the Public

Works Department in para 11 of their affidavit stated,

inter alia, as follows:

“That the progress of work and tentative date of

completion is as stated below in tabular form:

Direction | Authorised Progress Tentative

Department so far zic:xrfple tici;;r

Primary PWD Completed | Not

Clearing (I of applieable

order dated

6.03:2022)

Demarcation Land & Land | Completed | Not

for Refoxjms & applicable

constructing Refugee Relief

earth work | &

embankments | Rehabilitation

(i of order

dated

16.03.2022)

Creating Social | K.M.D.A. _C‘ompleted Not

awareness (i of applicable

order dated

16.03.2022

Eviction of | PWD Eviction Completed

unauthorised
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‘encroachers (i | conducted
of order dated |
16.03.2022)

Creation of | PWD & South | Work
Biodiversity Dum Dum | order

park (i of order Municipality | issued

dated

16.03.2022)
- . - SPOTS

h) In furtherance a miscellaneous application being

MA NO. 35 OF 2024 was filed suo moto in connection
with original application no. 85 of 2019 and upon
hearing of the same, the Hon’ble Tribunal was pleased to
pass an order on 27.09.2024. A copy of the order dated
27.09.2024 is annexed hereto and marked as “R/4”. The

operative part of the order, inter alia, is as follows:

“4. We, therefore, direct the Public Works
Department (PWD) and the South Dum Dum
Municipality to file affidavit of compliance within
four weeks. Let the affidavit be filed within four

weeks.”

“6.  Issue notice to the Respondent no. 10, South

Dum Dum Municipality, returnable within four
weeks. The said respondent shall file affidavit of
compliance with regard to creation of Biodiversity
Park as per Para 18 of the order of the Tribunal
dated 05.04.2023.”




3. With regard to creation of Bio Diversity Park by PWD and

South Dum Dum Municipality, [ say as follows:

a)
b)
c)
=
SUMITRA
EHATTACHARY 14 .* d
City Civil Count )
o) Caleutta ——
o Regn. No. 065 of 2022/ (1Y |
o d Expiry Date >/
-~

It is clear from the work order that PWD was
responsible for execution of the work of creation of
Bio Diversity park in the stretch from Bangur to
Dum Dum Park. Bio diversity Park has already
been created in the stretch of Bangur to Dum Dum

Park.

On the other hand, there is an existing Bio
Diversity Park/ Nayanjuli in the stretch from
Bangur to Lake Town. Copies of the photographs
arc annexed hereto and marked collectively as

“R/S”

Moreover, the lands pertaining to Nayanjuli in the
stretch from Bangur to Lake town belongs to
Public Works Department and therefore, naturally
the authorities of South Dum Dum Municipality
having no authority in the eye of law to create such

Bio-Diversity park.

In the affidavit, Public Works Department
inadvertently stated that the authority of South
Dum Dum Municipality was to create Bio Diversity
Park in the Nayanjuly stretching from Bangur to
Lake Town. Moreover, the authorities of South
Dum Dum Municipality intimated the Public
Works Department that the Municipality had no

adequate fund to create such Bio Diversity Park
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without taking into consideration that there is an
existing Bio Diversity Park in the stretch of Bangur
to Lake Town. Biological diversity is being
maintained in the Nayanjuli stretching from

Bangur to Laketown.
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4. However, in compliance with the judgements and orders

passed by the Hon’ble Tribunal aforesaid, the authorities of South

Dum Dum Municipality have been maintaining, preserving and

regularly cleaning Nayanjuli in the stretch from Dum Dum Park to

Ultadanga. Photographs are annexed hereto and marked as “R/6”.

5. The statements made in paragraphs 1, 2, 3 and 4 true to my

knowledge.

Prepared in my office

o—v\,burw'o %NM

Advocate Identified by me
| WWOWLDW‘QVL
' Advocate
Date: 4+ 6-AF

Place: }(g&\d@% :

®)
e SUMITRA

0. 065 of 202
Exoity Date
32007

Solema}:; Affrmed and
Declared befous me U/S 139
CPC, (C)

RYYA ‘
arjl«;ﬂ ég:"éo o Sumitra Bhrattacharyya
Ui YCa\CU“a : Notary, Gavt. of WA

Regd No. Of‘r} af Z.E;'g-,_;;r!
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BEFORE THE NATIONAL GREEN TRIBUNAL
EASTERN ZONE BENCH, KOLKATA

-----------

ORIGINAL APPL!CATION No. 27/2015/EZ

IN THE MATTER OF:

DWAIPAYAN SENGUPTA

S/o Prem Ranjan Sengupta,

Aged about 49 years,

By occupation-advocate, having
Address of service of all notices at
1/10A, Adarsha Pally, Kolkata,

Pin code-700 092

...... Applicant

Versus

Union of india through the
Secretary, Ministry of Environment,
Forestand Climate change,

Indira Paryavaran Bhawan,

Jor Bagh Road, New Delhi-110 003

The State of West Bengal through the il
Chief Secretary, Govt. of West Bengal, :"-.f F;C;;*;«PY:A
Nabanna, 325, Sarat Chatterjee Road, ‘ :;,;J”';OU' g
Shibpur, Howrah-711102

Urban Development Department through
The Principal Secretary, Govt. of West Bengal,
Nagaryan Bhawan, Sector-1,

Salt Lake, Block-DF-8,

Bidhan Nagar, Kolkata -700 064

The State of West Bengal,

: Through the Principal Secretary,

Department of Environment,
Government of West Bengal,

415/A Pouro Bhawan, 104, Block-FD Block,
4 Floor, Salt Lake, Kolkata 700 106




10.

11.

The West Bengal Pollution Control Board,
Through its Member Secretary,
Department of Environment,
Government of West Bengal,

Paribesh Bhawan, 104, Block-LA,
Sector-lll, Bidhannagar, :
Kolkata, PIN CODE: 700.098.

The Chairman, Department of Environment,
Government of West Bengal, Paribesh Bhawan,
10A Block-LA, Sector-lll, Bidhannagar,
Kolkata-700 038.

The State of West Bengal through

The Principal Secretary, Public Works deptt.
Govt. of West Bengal,

Nabanna, 325, Sarat Chatterjee Road (3" Floor)
Howrah-711102

The Executive Engineer, Public Works Deptt.
Govt. of West Bengal,\fith Cross Road,
DF Block, Sector-1, Salt Lake City, A T

Kolkata 700 064, P =

5, S i

e o :
The Executive Engineer, Barasat Highway Division No. 1 SIS
PW (Roads), Directorate, / */a TEEFRHE e 1

5" Cross Road, DF Block, Sector-I, Salt Lake City,
Kolkata 700 064. :

South Dum Dum Municipality,
Through its Chairperson, Nager Bazar,
Dum Dum Road, Kolkata -700 074

The Chairperson, South Dum Dum Municipality.
Nager Bazar. Dum Dum Road,
Kolkata-700074.

The Commissioner of Police,
Bidhannagar Police Commissionerate,
Broadway Road, JB Block, Sector-HiI

= &
Salt Lake City, Kolkata, West Bengal-700 098 2.9
N a8
The Chairman/Managing director, = i %43%;%:;’ 2 3
Kolkata Metropolitan Development Authority, \»h\'- f’_?g:e' _
A - e T
LR

LT,
N n Z
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12,

13.

14.

15,

16.

“prashasan Bhavan”, Block-BB-1
Sector-l, Salt Lake,
Kolkata-700 064

The Principal Secretary,
Irrigation & Waterways Deptt.
Govt. of West Bengal,

9, Golf Street, Kolkata, 700 003

The Executive Engineer, Canal Division,
Irrigation & Waterways Deptt.

Govt. of West Bengal,

9, Golf Street, Kolkata, 700 003

CESC, Victoria House, Kolkata

National Ganga River Basin Authority
Ministry of Water rescurces, River
Development and Ganga Rejuvenation,
Rear Wing, Third Floor, MDSS Building,
9, CGO Complex, Lodhi Road,

New Delhi-110 003

Ministry of Water Resources,

River Development and Ganga Rejuvenation,
Rear Wing, Third Floor, MDSS Building,

9, CGO Complex, Lodhi Road, New Delhi-110003

WITH
ORIGINAL APPLICATION NO. 46/2015/EZ \ ¢
\ 7\ L
PASCHIVI BANGA VIGYAN MANCHA NN ey
Represented through its Secretary, SN WY

1628, AJC Bose Road, 4" Floor,
Flat No. 401 & 402,
Kolkata-700 014

MR. SOURAV CHAKRABORTY,
ASSISTANT SECRETARY,

PASCHIM BANGA VIGYAN MANCH,
162B, AJC BOSE ROAD, 4" FLOOR,

FLAT NO. 401 & 402, KOLKATA — 700014

~gaa

..... App‘l}\&l‘n@ e

N
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VS

Union of India through the
Secretary, Ministry of Environment,
Forest and Climate Change,

Indira Paryavaran Bhawan,

Jor Bagh Road, New Delhi-110 003

Secretary, Ministry of Environment,
Forest and Climate Change,

Indira Paryavaran Bhawan,

Jor Bagh Road, New Delhi-110 003

The State of West Bengal,

Through the Principal Secretary,
Department of Environment,

Government of West Bengal,

415/A Pouro Bhawan, 10A, Block-FD Block,
4™ Floor, Salt Lake, Kolkata 700106

The Secretary,

Department of Environment,

Government of West Bengal,

415/A, Pouro Bhawan, 104, Block-FD Block,
4" Floor, Salt Lake, Kolkata 700 106

The West Bengal Pollution Control Board,
Through its Member Secretary,
Department of Environment,
Government of West Bengal,

Paribesh Bhawan, 104, Block-LA,
Sector-lll, Bidhannagar,

Kolkata, PIN CODE: 700 028,

The Chairman, West Bengal Pollution
Control Board, Paribesh Bhavan,
10A, Black LA, Sector-lll,

Salt Lake City, Kolkata 700 098

The State of West Bengal through >
The Principal Secretary, Public Works Deptt e c
Govt. of West Bengal, T

Howrah- 711102 .,*1?._ ‘ ‘._' ‘
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10.

ET

The Executive Engineer, Public Works Deptt.
Govt. of West Bengal, 5 Cross Road,

DF Block, Sector-1, Salt Lake City,

Kolkata 700 064,

South Dum Dum Municipality,
Through its Chairperson, Nager Bazar,
Dum Dum Road, Kolkata -700 074

The Commissioner of Police,

Bidhannagar Police Commissionerate,
Broadway Road, JB Block, Sector-liI

Salt Lake City, Kolkata, West Bengal-700 098

Kolkata Metropolitan Development Authority,
“Prashasan Bhavan”, Block-BB-1

Sector-l, Salt Lake, Kolkata-700 064
.. Respondents

WITH

IN ORIGINAL APPLICATION NO. 27/2015/EZ

DWAIPAYAN SENGUPTA

S/o Prem Ranjan Sengupta,

Aged about 49 years,

By occupation-advocate, having
Address of service of all notices at
1/10A, Adarsha Pally, Kolkata,
Pin code-700 092

......Applicant
VS
1. Sri Sanjay Mitra, 5

The Chief Secretary, e :_‘
Govt. of West Bengal, £ "?‘ %, %
Nabanna, 325, Sarat Chatterjee Road, ",1' ) c:.{:' .t,; ‘;:‘,
Shibpur, Howrah- 711102 _" = e, Qj"b}(_‘ﬁ-
Presently posted as B %;‘f_ag’fé Yy
Secretary, Ministry of Road Transport, : ’53,. ,"';;f:"w

Highways, Transport Bhawan, Sansad Marg, ™, ?{4{, e
New Delhi-110 001 Vs
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2. Mr. Indevar Pandey,

o

Principal Secretary, Govt. of West Bengal,
Public Works Department, '
Nabanna, 8" floor,

325, Sarat Chatterjee Road,

Shibpur, Howrah-711102

Satyabrata Basu,

S/o Ashutosh Basu,
Executive Engineer, Barasat
Highway Division No. 1,

PWD (Roads), MBL House,

5" Floor, DD-18/8, Sector-|,
Salt Lake City, Kolkata-700064

. Debasish Pal,

Assistant engineer, Baguihati Highway
Sub-division, PWD (Roads),

Kazi Nazrul Islam Sarani,

Kolkata-700 048

. Ashok Biswas,

Executive Officer-in-Charge,
Finance Officer, South Dum Dum Municipality -
Nager Bazar, Kolkata 700 074

Sujit Bose,

Councillor, Ward No. 34 and

Vice-chairman, South Dum Dum Municipality,
Kolkata-74

Residing at 52, Canal street, Kolkata- 700 048

Sri Javed Shamim,

The Commissioner of Police,
Bidhannagar Police Commissionerate,
Broadway Road, JB Block, Sector-ll|
Sait Lake City, Kolkata- 7000 98

. Partha Mukherjee, -

Proprietor of M/s Mukherjee & Associates,
19, Ghosh Bagan, Badra,
Kolkata-700 079

Alleged Con tén"moré
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COUNSEL FOR APPLICANT (OA 27/2015/EZ):

Mr. Anindya Lahiri, Advocate
Ms. Poushali Banerjee, Advocate
Mr. Mainak Ganguly, advocate

COUNSEL FOR RESPONDENTS :

Mr. Sanjay Kumar Ghosh, Advocate
for Respondent No.1

Mr. Amitesh Banerjee, Sr. Advocate

Mr. Bikas Kargupta, Advocate

Mr. Srijan Nayak, Advocate

Ms. Rituparna Maitra, Advocate

for Respondents No.1A, 1B, 2, 4, 10, 12&13

Mr. Amitesh Banerjee, Sr. Advocate

Mr. Srijan Nayak, Advocate <
Ms. Rituparna Maitra, Advocate = A
For Respondents No. 5,6 & 7 BHA?%:I‘(E ';‘f:\ N 4
CHARYY B

s N

Mr. Sibojyoti Chraborti,, Advocate for Respondent No CllyCC:v;: Courl —\

alcuiiz !

K

v,
>

egn. No. 265 of 207/ ¢p 4
Expiy Late /O

’:JJr

Mr. Amalesh Roy, Advocate
ZMr. Ajay Dutta, Advocate
Mr. Deborshi Dhar, Advocate
Mr. P.K.Majumdar, Advocate

For respondents No. 8 &9

Mr. Sanjib Kumar Mukhopadhyay, Advocate for respondent No. 11
Mrs. Arpita Chowdhury, Advocate for respondent No. 14

Mr. Ashok Prasad, Advocate for respondents No. 15 & 16

gl

il i
Mr. Somnath Ghosal, Advocate for Respondent No/é:ﬁ_':’__\{‘
/ 7~ Gy S, ﬁ <3
Fi 3, 4 e {5\“‘; }
X b kT

COUNSEL FOR APPLICANT (OA 46/2015/EZ):

Mr. Somnath Roy Chowdhury, Advocate

Mr. Gora Chand Roy Chowdhury, Advocate
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Ms. S. Roy, Advocate for the respondents No. 1 & 2
Mr. Bikas Kargupta, Advocate for the respondents No. 3,4,7,8 & 10
Ms. Arpita Chowdhury, Advocate for the respondent No. 5
Mr. Ajay Dutta, Advocate -
Mr. Deborshi Dhar, Advocate i
Mr. P.K.Majumdar, Advocate for the respondent No. 9

COUNSEL FOR APPLICANT (CA No. 03/2015/EZ):

Mr. Anindya Lahiri, Advocate
Ms. Poushali Banerjee, Advocate
Mr. Mainak Ganguly, advocate

Mr. Amitesh Banerjee, Sr. Advocate

Mr. Bikas Kargupta, Advocate

Mr. Srijan Nayak, Advocate (Contemnor No. 4)
Ms. Rituparna Maitra, Advocate

for Contemnors No.1to3 & 4

_#Mr. Ajay Dutta, Advocate
+7  Mr. P.K.Majumdar, Advocate
2 Mr. Deborshi Dhar, Advocate for contemnor No. 5
- Mr. Soumya Ray, Advocate for the contemnor No. 6
Mr. Meghnad Dutta, Advocate for the contemnor No. 8

suﬂ.'nTRA“
BHATTACHARY YA
JUDGMENT City Civil Couit

cutie
PRESENT: Regn rg}a'l U;“‘Gq 2022/ O
Hon’ble Mr. Justice S.P.Wangdi, Judicial Member O Expiry Date C:“
Hon’ble Prof. (Dr.) P..C. Mishra, Expert Member ‘.’,r 31.032027 /7 @)

—— = Of West

Reserved On: 16™ May, 2017
Pronounced On : 10th July, 2017

1. Whether the Judgment is allowed to be pubhshed
on the net? Yes T

Ee e




Per Justice S.P.Wangdi, Judicial Member :

The two Original Applications have been taken up together for
disposal by this common judgement as the subject matter and the issues

raised therein are identical.

2. For the sake of convenience OA 27/2015/EZ is taken up for

consideration.

3 In this application concern has been expressed by the applicant on
the encroachment and filling up of a waterbody commonly known as
Nayanjuli which extends from Ultadanga to Lake Town crossing on the
southern side of VIP Road covering four wards under the South Dum Dum
Municipality viz. Ward Nos. 29,30,34 and 35. It is stated that it is one of the
oidest water _bOdlES and caters to the requirement of the entire population
S
in the area, a phenomenon which is said to be increasing. Notwithstanding
its immense éignificance, the Nayanjuli, as per the applicant, is being
rapidly filled up and depleted due to illegal encroachments for housing
projects, other urban expansion and uncontrolled and indiscriminate
dumping of garbage and debris. That negligence on the part of the
authorities in protecting and preserving the water body has been taken
adva'\tage of by those indulging in such activities critically endangenng the

very existence of the Nayanjuli. It is further contended thatu‘;},,jaeal tion'»

52,5,

therSouth. Dum Dum Munm:pwl"’t’# ?}

TR k4
Q}w N %

St MITRs, \ ‘\,“f*xf"'
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project was propose
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03. 250
o S

vf':

?? ‘.
; ‘ ?’;'E*’ %‘7’,’ "‘!‘ ‘

157



158

embankment of the Nayanjuli to save it from being encroached and
covered up and vide letter dated 28.7.2010, the Executive Engineer, PWD,
Barasat Highway Division No. 1, PW (Roads) Directorate, was requested to
undertake execution of the broject. But even after a schematic diagram
and brief description of development project had been submitted as
desired by the said Executive Engineer, no action was taken. This led to the

Municipality in addressing a letter dt. 26.4.2012 to the Minister-in-Charge,

PWD, pointing out the lack of concern of the Department to the critical
condition of the Nayanjuli and sought for ‘no objection’ in carrying out the
work of its restoration, development and maintenance_. In that letter, the
Municipality had conveyed the expanding settlements and pollution of the
water body and the possibility of its stretch between Lake Town and Dum
Dum Park being filled up by ambitious real estate developers. This was
followed up by a communication dt. 9.6.2013 by the Municiba[ity to the
Chairman, PCB conveying the apprehension expressed in their letter dated
26.4.2012 that was addressed to the Minister—in-Chargé, PWD further

observing that the stretch of Nayanjuli from Ultadanga to Lake Town had

already been covered by the unscrupulous real estate developers and that /’.—,5:\
TARY

the remaining portion of the water body had zlso become vulnerable.

C'L}’ Cl:t-;i '\..‘Udu
Calcuiiw
Regn. No. 535 ¢ 12

4. Apart from this, it has been stated that as the water body w

also being used as dumping ground for waste materials, th@pﬁ!rt
ﬂ- M \*"@

as a first step towards its protection, submitted a_t’\p(ojec,f’?‘f‘éggnt%far \, ¢
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~ 1%

restoration, development and maintenance of the stretch of the Nanyanjuli
between Lake Town and Dum Dum park to be taken up on an urgent basis
completely at the cost of the Municipality without placing any financial
burden on the State Government. The letter of the Municipality dated
7.6.2012 containing such proposal was forwarded by the PCB to the
Principal Secretary, PWD, vide its letter dt. 18.6.2012, conveying the

Board’s assent, at the same time seeking permission of the Department for

commencement of the work.

5 It is stated that a joint research on the status of the Nayanjuli
carried out by the State Environment Department and South Asian Forum
for Environment (SAFE) revealed that 42% of the water body had been
covered up by garbage, 36% of it illegally occupied and encroached upon
and observed poisonous methane gas being emitted therefrom due to
heavy pollution. That between the years 2004 and 2014 substantial portion
of the Nayanjuli had been covered up and that such illegal activities had
been given a fillip because of the apathy and inaction on the part of the
authorities thereby endangering its very existence. It is alleged that the

authorities had failed to take steps against those responsible for covering

up the Nayanjuli which they were bound to protect anqi Imamtmn‘

Pag !_':~'_\_.

considering its environmental and social significance. That as, such -act
/7 = ;
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Rules, 2010, penal action ought to have been initiated against those
committing such illegalities.
6. The applicant has thus prayed as under :-

a) Mandatory order do issue commanding the respondents each
one of them and their men, agents, assigns and subordinates to
certify and transmit to this Hon'ble Tribunal all records forming
the basis of their inaction regarding illegal filling up,
encroachment and depletion of the Nayanjuli so that
conscionable justice may be rendered by setting aside and
guashing the same.

b) Mandatory order do issue comrpanding the respondents each
one of them and their men, agents, assigns and subordinates to
take adequate measures for protecting the said Nayanjuli from
Ultadanga to Lake Town crossing on VIP road from being filled up
and depleted in any manner whatsoever;

c) Mandatory order do issue commanding the respondents each
one of them and their men, agents, assigns and subordinates to
restore the said Nayanjuli to its or‘iginai form and area;

d) Mandatory order do issue commanding the respondents each

one of them and thei igns and su/bo.pd aj eS‘ta.
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take adequate measures for purifying the water of the said
Nayanjuli;

e) Mandatary order do issue commanding the respondents each
one of them and their men, agents, assigns and subordinates to
take adequate measures for preventing the said Nayanjuli from
being polluted any further in any manner whatsoever;

f) Any other appropriate direction/directions and/or order/orders
as this Hon’ble Tribunal may deem fit and proper;

g) Costof and/or incidental to the instant application.

7. On 21.4.2015 when the matter first came up for hearing, the
Be:_'n:h, taking note of the anxiety expressed by the applicant, directed the
Chief Secretary, Govt. of West Bengal and other authorities includihg the
Pollution Control Board to file status report on the encroachments of the
water body giving details of the construction activities being undertaken
and on the pollution thereto caused by dumping of solid waste, plastic, etc.

Eor convenience the relevant portions of the order is extracted below :-

“ The Chief Secretary, Govt. of West Bengal, the Principal
Secretary, Department of Environment and Principal Secretary,
Urban Development Department are directed to file respective
status report with reference to the encroachment of Nayanjuli by

detailing the construction activities undertak n":?ed other
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The State Pollution Control Board is directed to submit the
status report by making physical inspection on solid waste disposal
by their scientists and also analysing water samples collected at 5
different places in the stretch from Uitadanga to Dum Dum Park.
Their water analysis report shall also indicate the status of the
water body according to CPCB classification of “designated best
use” for surface water. The other respondents viz. South Dum Dum
Municipality and the Public Works Department are also directed to
submit their report on the issue and the reply, if any. All the
respondents are at liberty to file the reply of the original

application.

The Respondent No. § viz. South Dum Dum Municipality is
directed to submit the report detailing the encroachment of the
embankment of Nayanjuli and its' water body and the constructions
thereof, if any. They will also identify the respective buildings and
other particulars thereof indicating whether such constructions
were made with valid permission or illegally. Let such report in the

form of affidavit be filed by all concerned as directed within four

weeks.”
8. Further, in consideration of the documents, different reports
including the satellite pictures filed with the original application, it was
directed in the interim, that the respondents viz., concerned Municipality,
the police Administration, district Administration, State Govt. including
State Pollution Control Board, should take'stcps and measures to protect

the ‘Nayanjuli’ from being polluted and encroached upon further and to

file action taken report on the next date.
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the Principal Secretary, Urban Development Department, Respondent
No.2, the Principal Secretary, Environment Department, Respondent No. 5,
the Principal Secretary, Public Works Department, Government of West

Bengal, the Respondent No. 3, West Pollution Control Board, the

Respondent No. 7, the Executive Engineer, Barasat Highway Division No.1
(Roads) Directorate, Respondent No. 8, the South Dumdum
Municipality and others filed affidavits setting out status reports on the

various aspects indicated in the order. Since the affidavit filed by the Chief

Secretary contained summary of the reports filed by the other
Respondents, it will be sufficient if the relevant portions of it are

reproduced below for the sake of brevity and convenience: -

“ 2) That the Hon'ble National Green Tribunal (hereinafter referred to
as the "Hon'ble Tribunal’) by order dated 21.04.2015 has directed to file
a status report with regard to encroachment of Nayanjuli by detailing
construction activities undertaken and other particulars namely
pollution of water body by dumping solid wastes, plastics, etc.

3) That the Environment department upon receiving the letter
from Dr. Dipayan De, Chairman, South Asian Forum for Environment
(SAFE) dated 23.05.2011, regarding the critically endangered Nayanjuli
waterbocy beside the VIP road, opposite side of Kestopur Khal from
Ultadanga to Dum Dum Park, the officials of the Department made an
inspection on 21.10.2011, and a letter dated 07.03.2012 was issued by
the Principal Secretary, Department of Environment to the Principal
Secretary, Public Works Department, the Secretary, lIrrigation &
Waterways Department and the Chairman, South Dum Dum
Municipaiity for taking necessary corrective action for restoration of
Nayanjuli. The report of Environment Department is annexed herewith

and marked as Annexure-1.

4}  The West Bengal Pollution Control Board cn 13.05.2015 and
11.05.2015, had ‘nspected the waterbodies bet‘é:e—{\ kﬁ:at;anﬂa to

Bangur Avenue and has reported that the watef quam?"anq ge gep‘_ml

appearance of the water body has relatively” :m?rove&‘qﬁ";hgsﬁﬁkﬁc?'
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10.

done. The water quality of the rest of the water body was found to be

poor. The report of WBPCB is annexed herewith and marked as

Annexure-2,

5)  The Urban Development Department reported that the land
does not belong to the KMDA and is no way related with the allegation
raised in connection with the “nayanjuli” extending from Ultadanga to
Lake Town crossing, VIP Road. The report of Urban Development
Department is annexed herewith and marked as Annexure-3.

6) The report of Public Works Department stated that South
Dum Dum Municipality had corresponded with the Public Works
Department, Government of West Bengal for the beautification of the
“Nayanjuli” and surrcunding PWD land and, accordingly, the PWD
invited e-tender for execution of such work for the stretch from Bangur
Avenue to Dum Dum Park (west side) and the successful bidder has
been declared. That the PWD accorded approval to the work of
“landscaping and beautification of land along VIP Road from Ultadanga
flyover to Lake Town More” for the maintenance of hygienic condition
of the locality and prevention of mosquito breeding and nuisance to
the said area and work order has been issued and the concerned
agency has commenced the said work. Such work has resulted in
temporary deposition of sludge and garbage at different places. This
sludge which is temporarily kept for disposal and which has been
generated in course of the reclamation work sometimes gives the
incorrect impression of filling up the water body, which is not the
correct presumption.

That the PWD has earlier issued notice for removal of
encroachment of the Govt. Land and a case is already subjudice in the
Hon’ble High Court, Calcutta in connection with illegal encroachment
by a private enterprise on the western flank of VIP road stretching from
Lake Town to Golsghata. The report of Public Works Department is
annexed herewith and marked as Annexure-4.

7) The Bidhznnagar Police Commissionerate, West Bengal in their
affidavit stated that as per office record of the Lake Town Police Station
no  complaint  fcases was registered in  the matter of
encroachment/iliegal filling of Nayanjuli/waterbodies within the
stretches from Golaghata to Dum Dum Park till date. The report of
Bidhannagar- Police Commissionerate is annexed herewith and marked

as Annexure-5."

From amongst the reports of the various Respondents referred

to in his affidavit by the Chief Secretary, the ones filed by the Respondent
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behalf and on behalf of the Respondent No. 5, the Principal Secretary,
Public Works Department and the Respondent No. 8, South Dumdum

Municipality, shall be referred to later being quite revealing and significant.

113 On 10" August, 2015, upon hearing the learned Counsel for the
parties and examination of the records, the Tribunal took note of the

affidavit filed by the Principal Secretary, Environment, and recorded as
follows : -

“  The Principal Secretary, Deptt. Environment, Govt. of West Bengal
has filed an affidavit affirmed on 28.5.15. In tha said affidavit, 2 note

sheet has been annexed under file No. E/N/PG/KOL-58/2011 dealing

with a complaint, which reads as follows :-

“ Letter No. KGD/MP/1979/10-11/KOL dt. 27.09.11

The p.u.d. is the letter dated 27.09.2011 from Dr. Kzkoli Ghosh
Dastidar, MP (Lok Sabha} forwarding the letter of the South Asizn
Forum for Environment (SAFE) dated 29.05.2011 regarding the
distortion/filling up of Nayanjali (water body) besides the westarn side
of VIP road, opposite side of Kistopur Kha! from Ultadanga to Dum Dum

Park.

The undersigned along with Smt. Amrita Chatterjee, research &
Liaison*Officer of SAFE visted the area on 21% October 2011 and the
detail photograph on the encroachment of Nayanjali besides the VIP
road by various housing development projects and roads is enclosed.

The revivable of this Nayanjali between Bangur Avenue road
connector between VI? road and connected to the Kaistopur Khal at
the Ultadanga end would be major project that would save the flooding
of Lake Town area and Bangur Avenue area and water logging of the
area. The revivakle of the water bodies would also work as rain water

catchment/harvesting ponds.

The Secretary level letters may be issued along with photographs
to (i} PWD (i} frrigation Department and (iii} South Dum Dum

Municipa!iwr for nz?mn\\vith a request for =
augmentation of th QQGTA f{’c w water, caf pa% \
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(P.K.Roy)
Senior Environment Officer ”

Supporting photographs are also annexed along with this affidavit.

A letter from Princips] Secretary, Govt. of West Bengal, Environment
Deptt. dt. 7.3.2012 (No. EN/S53/PG/Kol-58/2011) reads thus :-

From: RPS Kahlon,
Principal Secretary to the Government of West Bengal.

To:

1.The Principal Secretary,
Public Works Department,
Writers' Buildings’,
Kolkata- 7C0001.

2. The Principal Secretary,

Irrigation & Waterways Department,
Jalasampad Bhavan, Bidhannagar,
Salt Lake, Kolkata-700091.

3.The Chairman,
South Dum Dum Municipality,
Nager Bazar, Kolkata- 700074,

Sir,

This is to inform.you that the Department has received the letter
from Dr. Dipayan De, Chairman, South Asian Forum for Environment
regarding the critically endanger nayanjully beside the VIP road opposite
to Kestopur Khal from Ultadanga to Dum Dum Park, was duly endorsed
by Mrs. Kakoli Ghosh, Dastidar, M.P.

The said Nayanjui was jointly inspected by Smt. Amrita
Chatterjee, Research & Liason Officer, South Asian Forum for
Environment (SAFE) and Mr. P.K. Roy, Sr. Environment Officer,
Department of Environment On 21" October, 2011. The detail
photograph of Nayanjuly is attached. The Nayanjuly needs to be revived
with water flow to the Kestopur khal. This will take care of water logging
problem of Lake Town and Bangur Avenue.

Yours faithfully,
Sd/-
(RPS Kahlon}”

Cne inspection was conducted by Dr. Rajarshi Chakraborty,

Environment Officer, Deplt. of Environment, Govt. of West Bengal

based on the latter from Jt. Secretary-cum-Comeni ﬁ? gﬂk?&‘ .B.
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the heading “Ficld observation”, there are two parts — one is from
Ultadanga to Kestopur and another from Kestopur to Baguihati relating
to Nayanjuli water body. The importance of Nayanjali has been
specified in Part Il of the report which reads as follows :-

ii) Importance of the Nayanjali :

;o It is now a known fact that many parts of Kolkata are suffering from
Urban Heat Island effact {An urban island is a metropolitan area which
is significantly warmer than its surrounds rural areas). Since presence
of wetlands prevents the formation of urban heat islands, the vast
Nayanjuli aleng with plantation on its sides may serve to ameliorate
the environment in its vicinity,

2. The water body with its fish and other aquatic organisms, plantations
on its sides, birds etc. can become a reservoir of biodiversity.

3. Other environmental benefits may include nutrient re-cycling, ground
water recharge, functioning as a natural carbon sink etc.

4. The anthropocentric benefits of the Nayanjuli may be -

a} Source of water during fire hazards in the vicinity.
b) Reduction of water-logging during monsoon in the adjacent area.
¢} Source of food, water, fish etc.

5. The Nayanjuli after proper maintenance and beautification can have

high aesthetic value and source of recreation.

Proposed measure to restore the water body and its management has
been highlighted in part iii of the said report. Supporting photographs have
been annexed depicting the situation at the material point of time.

Having regard to such affidavit of the Environment Department through
its Principal Secretary, it is sbundantly clear that the Nayanjuli or Water body,
in whatever name it may be called, was existing for a long time and that it
required to be preserved to arrest the urban heat in metropolitan area for the
benefit of environment of the vicinity, for survival of aquatic organisms,
plantation and also for the benefits of the people. That apart, it is also
beneficizl being a source of water during fire hazards, reduction of water
logging and source of food, water and fish etc.

Since it is a repert of the Govt. itself and having regard to the report of the

at e2long the entire st'rngJ_o.Lt\he
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pathways or road connector either by PWD or by private parties to make a
connection of the locality of the west bank of the said Nayanjuli with VIP road.

In terms of the affidavit filed by the Environment Deptt. depicting the
existing condition as it was there in 2011, Mr. Amlesh Roy and Mr. Ajay Dutta,
Id. Advocates appearing for South Du;n Dum Municipality, submit that solid
waste and debris are deposited by the PWD in Golaghata area and PWD has
admitted in their affidavit and have also stated that they will lift these debris.
Be that as it may, under the law, the Municipality is responsible to remove it. If
the PWD is agreeable to do it, it is belter, But in any event, the solid waste has
to be removed immediately by the Municipality either by themselves or
through PWD. :

So far as obstruction of flow of water in the Nayanjuli is concerned, Mr
Kar Gupta, Id. Adv. for the State submits that there are three points ~ viz,
Golaghata, Lake Town and Bangur where the Nayanjuli has been blocked and
connecting road has been constructed for egress and ingress of the local people
long time back and as a result, water flow is completely blocked in these three
points.

Principal Secretary, PWD is directed to take immediate steps and
measures either to construct over bridge or fixing big hume pipes in these three
points under the existing pathways in order to restore easy flow of water in the
Nayanjuli throughout the entire stretch from Ultadanga to Kestopur bridge.
The said Principal Secretary, PWD will consult with his Enginzers and find out
ways and means in what manner the flow of water can be restored throughout
the entire stretch and at the same time the access point to the areas of three
points may also be k'ept apen for the local people. A scheme in this regard may
be prepared with a time frame to complete the work, within three weeks and
be produced before us positively for our consideration.

We further direct that except construction work relating to the making

- way for the free flow of water of the Nayanjuli or water body in the aforesaid
siretch in terms of our direction as given above, no construction in terms of
tender notice for develepment, beautification or any other construction work
shall be undertaken encroaching the Nayanjuli  till final disposal of this
application.

The Chief Secretary, Govt. of West Bengal is directed to take all steps and

measures for compliance of this order as passed today by thi ﬁgurﬂiop‘;ﬁe
e . X

low of water in Nayanjuli by directing appropriate officérs £on tt :
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Mr. Roy Chowdhury, Id. Adv. appears for MoEF & CC and submits that his
Ministry is not a necessary party in this case. However, Id.adv. for the applicant
and other respondents have opposed this submission. We keep this point open
and will consider the issue on the next date of hearing.

It is submitted by Id. Adv. for the applicant that s many path ways have
been constructed by b!qtking the water course of Nayanjuli by individual
parties who are residents of western portion of the Nayanjuli in order to make
their entrance from VIP road as a short cut. Mr. Roy, Id. Adv. for the South Dum
Dum Municipality also submit that the Municipality have inspected the area in
question and found that so many. path ways have been constructed
encroaching the Nayanjuli By which the free flow of water is obstructed.

The Chief Secretary, Govt. of West Bengal is directed to take all measures
through respective department viz. PWD, Municipality and Urban Development
and Police Administration for demolishing all those illegal pathways and
construction after identifying them in order to restore free flow of water in the
entire stretch of Nayanjuli as indicated earlier. The Executive Officer of South
Dum Dum Municipality is directed to identify that illegal construction and
submit a report to the Chief Secretary within a week and on that basis

demolition work will be undertaken and a compliance report will be submitted

within four weeks. "

12 From the above, it will be evident that there are two parts in
the order. The first being removal of all manner of obstructions in the
entire stretch of the Nayanjuli and the second, laying of hume pipes at
three points in Golaghata, Lake Town and Bangur to enable its free flow

where it was said to have been blocked a long time back by construction of

connecting roads for movement of local people.
13. In his affidavit, filed on dated 31.08.2015, the Executive Engineer,

Barasat Highway, Division No. 1, stated as follows : -
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i South Zone, P.W (Roads)Dte. Superintending Engineer, Eastern Highway
i : Circle, P.W (Roads) Dte., Superintending Engineer, Southern Highway
Circle, P.W. [Roads) Dte., Executive Engineer-1, Kolkata North Division,
PWD, Executive Engineer, Barasat nghway‘Dlwsmn I, P.W. (Roads) Dte.,
Assistant Engineer, Baguihati Sub-Division, P.W (Roads) Dte., and
Technical Secretary, PWD, for preparation of a scheme to find out ways
and means for restoration of flow of water at the three points, viz.,
Golaghata, Lake Town and Bangur as well as the entire stretch, as
directed by the Hon’ble Tribunal in the order dtd. 10.08.2015.

Ao vt e s s s

The observations made during the meeting have been duly
recorded in the minutes, a copy of which is annexed herewith, marked as

“"Annexure-A/1”
S. That the debris near Golaghata area has already been removed.
6. So far as obstruction of flow of water in the nayanjuli at the

three points, viz., Golaghata, Lake Town and Bangur are concerned, it is
stated that at Golaghata, there already exists connectivity for flow of

B T —

water through hume pipe.

i Photographs and plan sketch showing existence of such hume
i pipes are annexed herewith, marked collectively as Annexure-A/2.

Z That for restoring connectivity to the Nayanjuli at Lake town and

Bangur necessary planning, design and estimate has already been ‘
initiated. In this regard South Dum Dum Municipality is being consulted

for laying Hume pipe through the park and other structures belonging to

the municipality.

Copy of cost estimate including sketch for the construction of the
pipe culvert for connectivity at Lake town and Bangur is annexed
herewith, marked as Annexure-A-3.

8. That regarding restoration of flow of water through the entire
stretch, Irrigation Department and KMDA has been requested to provide

their valuable opinion regarding feasibility and scheme for the said
purpose considering the hydraulic parameters, as they are the experts in

this field.

Copy of the relevant letter, being memo No. 1867-3/22 dtd.
18.08.2015 issued by Executive Engineer Barasat Highway Division-I
addressed to the Executive Engineer, Canals Division, Irrigation and
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14, As would appear from the above, it is the case of the

Respondents that in so as far as laying hume pipes at the three points in
Golaghata, Lake Town and Bangur crossing is concernad, such arrangement
already existed only at Golaghata and for Lake Town and Bangur, planning
design and estimate has been initiated . Regarding restoration of flow of
water on the entire stretch of the Nayanjuli, it is stated that an expert
committee consisting of senior engineers constituted by the Public Works
Department for the purpose, had prepared a scheme after carrying out

phase wise inspection of the area. For better appreciation and convenience

the report of the Committee is reproduced below :-

“SCHEME IN CONNECTION WITH RESTORATION OF FLOW OF WATER
REPORT
Refn: Original application N 0. 27/2015/EZ & M.A.120/2015/EZ:
Dwaipayan Sengupta Vs. Union of India and Ors.

Solemn Order passad by the Hon'ble National Green Tribunzl (Eastern 8ench),
Kolkata dated 10.08.2015 is reproduced herein below: (Refn: page-5.para-3 of
the order dated 10.08.2015 of the Hon'ble National Green Tribunal (Eastern

Zone Bench)

“Principal Secretary, PWO is dirccted to toke immediate steps ond
measures either to construct over bridge or fixing big hume pipes in these three
points under the existing pathiways in order to restore easy flow of water in the
Nayanjuli throughout the entire stretch from Ultadanga to Kestopur Bridge. The
said Principal Secretary, PWD will consult with his Engineers and find out ways
and means in what manner the flow of water can be restored throughout the
entire stretch and at the sume time the access point to the areas of three points
may also be kept open for the lccal people. A scheme in this regard may be
prepared with a time frame to complete the work, within three weeks and be

produced before us positively for our consideration.
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(Headquarter)/PWD, Superintending Engineer (Eastern Highway Circle)/PW(R) D
and Executive Engineer (Barasat Highway Division No.l)/PW(R) D was formed on
03.09.2015. Accordingly committee engineers inspected the site on 05.09.2015
and following are the observations:-

1. Water body near Ultadanga end of VIP Road (Mikd.l) and water body
named Debighat (Mkd.2) is interconnected by a water channel in the
form of Hume Pipe which has been there for flow of water.

2. There is a water body at Sreebhumi (Mkd.3) between Debighat
(MKd.2) and Lake Town. This water body would be connected to
water body at Debighat through existing box drain. Within this
stretch only there is Golaghata connector to VIP Road below which a
box culvert already exists. The continuity between Debighat and
Sreebhumi would ensure flow of water in this stretch.

3. The water body at Sreebhumi {(Mkd.3) would be connected to the
existing water body between Lake Town and Bangur (Mkd-4) through
the existing box drain. To ensure flow of water below Lake Town
Road construction of a Hume Pipe culvert is being taken up as per
direction of Hon'ble National Green Tribunal, Eastern Zone Bench,
Kolkata.

4. To connect water body between Lake Town and Bangur {Mkd.4)-and
water body between Bangur to Dum Dum Park (Mkd.5), construction
of a Hume Pipe culvert is being taken up under Bangur connector of
VIP Road to ensure flow of water between these two water bodies.

5. Considering the observations as noted against SI. No. 1 to SI. No. 4, it
can be stated that water channel which has already been exists and
after laying of Hume pipe at the stated locations, connectivity of
water bodies can be established and it could carry flow of water
throughout the entire stretch as indicated in the stated order.

6. Water channel as mentioned against SI.No.1 to Sl. No. 4 are blocked
at different locations by siltation, debris etc. Free flow of water can
be established by removing /lifting/cleaning all these obstructions.

7. Time will be required for implementation of the scheme will he
nearly 150 Days and estimated cost will be in the tune of Rs.75
lakhs.”

15 Although the Respondents, as noted above, had claimed that
hume pipes had already been laid at Golaghata and in other two points i.e

Lake Town and Bangur, steps had been initiated to lay hume pipes, it later

transpired that execution of such work in these two sites was said to be
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Golaghata, there were serious impediments in undertaking the work at

Lake Town and Bangur as will be evident from the following portions of the

report :

“On site inspection it revealed that:,

a.

Golaghata site

Hume pipe has already been placed at the crossing of
Golaghata near VIP Road. However, since no major break
down has been reported since then we at present are not
dealing with the szid site.

Crossing of Lake Town

There are-
(i) 2 nos. of 132 KV circuits with connected OF cables

(i) 2 nos. 33 kv circuits;
(iii) 1 no. 11 kv circuit; and
(iv)  Other LT cables.

The entire power supply system of considerable portion of
Northern Kolkata solely depend upon the underground
network. A set of three drawing indicating the existing
position of the underground cables are placed for kind
perusal.

This EHV/HV/L&MV cables have crossed the canal and some
of such cables have also crossed the VIP Road.

All such underground cables are located at a different depth
from 0.6 mts. To 1.5 mts. From the road surface.

It is understood that PWD is.contemplating to lay two big dia
hume pipes at the site to ensure continuance of flow of water
through the canal is directed by the Hon’ble National Green
Tribunal. !t is further understood that such hume pipes are
contemplating to be laid around 2 mts. So that the upper
surface of such hume pipes will be around 0.6 mts. From the
road surface.

In that event the entire underground cable network need be
shifted and relzid. This exercise is not only heavy time
consuming but also involves huge cost, running to few crores
of rupees. Besides, there is, at present no suitable way leave
since the entire area is full of various constructions—-_

refhainn s eriginal p
L LS ]_‘\‘
*/
f
'

i -E"E_‘hr \
b i ‘?} \
e
iy
o, . 05 o 80017 5

-\ Lap

i by Mot S
Ay Ay e
N ,




-

exchequer from huge. costs but also this will ensure speedy
execution of the job.

This will enable to execute the job, as directed by the Hon’ble
National Green Tribunal without disturbing the major
underground electrical network system.

If this proposition is accepted, we may, if informed, depute
our personnel to oversee that there is no infringement in the
underground electrical network.

. Bangur Road

At this site no major EHV/HV cable is found. But there are
number of LV & MV cables which serves huge number of

consumers-at the locale..

At this location diversion of such LV & MV cables may be
made within the fixed time period and at a comparatively
lower cost; but suitable alternative space for laying of such Lv
& MV cables will be difficult to find out.

In this site also the least possible course of action will be to

lay the hume pipes a little deeper so that our underground LV
& MV network may remain at its existing place.”

16. Subsequent affidavits filed on 1% December, 2015 and 1%
February, 2016 by the Executive Engineer,‘ Barasat Highway Division No.1
and the Chief Engineer-in-Charge, Water Supply Sector of Kolkata
Metropolitan Development Agency (KMDA) respectively, highlighted
further impediment in the work in the form of an existing two decade old
Tallah-Palta dedicated SWMS main water pipeline of 1200 mm diameter
(ID) connecting Salt Lake and Lake Town underground reservoirs that
interspersed the area in question, The pipeline was said to cross the
Kestopur Canal over a bridge and then unaerground across the VIP Road

with an invert of 1.2m to 1.3m and thereafter the clock tower. Besides this,
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the service road at an invert of 1.00 meter from the top existed. Both these
pipelines had been laid in consultation with the South Dumdum
Municipality. These were still uﬁder the supervision and maintenance of
the KMDA although it was required to be taken over by the Municipality
after it was commissioned. The KMDA had no objections to the shifting of
the pipelines by the PWD from the proposed alignment o_f their pipe

conduit but, at their own risk and cost.

1974 In his affidavit filed on 11% March, 2016 in compliance of orders
dated 1% December, 2015 and 1% February, 2016, the Chief Secretary,
while dealing with the aspect of restoration of water body and its flow
continuity in its original form by way of open excavation, stated that
excepting in those places where hume pipes were to be laid, it had been
deéidcd to first ascertain the original character of the land situated along
the VIP road as per the land record. The RS record obtained by the PWD
officials from the DL & LRO (North 24 Parganas) which was placed in a
meeting convened by him on 9" March, 2016 did not show existence of
continuous waterbody along the alignment of the VIP road prior to its
construction but rather found that some of the land were recorded being

characterised as bastu, danga, shali, bandh, path, bagan, etc. It was urged

that in the light of the land reccrds, the order of this Tribunal be-clagifi
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18, It may be relevant to note that considering the varied and
conflicting nature of information conveyed to us by the parties and the
incomplete, inconclusive and rather cryptic nature of report of the Court
Commissioner, this Bench visited the area in question on 16™ July, 2016 in
order to get a first-hand knowledge and to appreciate the actual state of
affairs prevaziling there. The visit proved to be fruitful as we were able to
acquire a clear picture of what existed at the ground level at the time of
the visit and the possible condition that may have existed earlier, On 18™

July, 2016, we deemed expedient to pass the following order:

“ It may be noted that on 16.7.2016, this Bench had made a spot
visit in order to appreciate the actual state of affairs existing there. The
visit was felt essential as there were conflicting information provided by
the parties. Even the reports of the Commissioners appointed by us
were not to our satisfaction.

it may also be noted that during the visit we were assisted by the
ADM & DL & LRO, North 24 Parganas, officers of State PCB, PWD and
the lacal Municipality.

Alfter.the visit we have acquired a clear picture of what now exists
at the ground level and the possible conditions that existed earlier. We
have been also apprised of the various aspects of the issue with which
we shall deal in the final order to be passed in due course.

However, we have noticed that certain urgent steps are required
to be taken, particularly at the Bangur crossing. The road connecting
the VIP road to the other side of the water body (Nayanjuli) i.e., Bangur
township, would require to be femoved and replaced by an over bridge
as a permanent measure to maintain free flow of water. In the
meanwhile, at least four Hume pipes of not less than 3 ft diameter are
required to be placed across at the middle o’j’the‘ pl;{}se.rj_(‘ c%sing in

order to ensure unobstructed flow of water t’c;wz;gﬂ D%R,qm‘i’qm as
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place and growth of hydrophytes and other aquatic plants. The earlier
direction iss.ued by us to lay hume pipes has been done in a casual and
careless manner by laying only two such hume pipes at a far corner of
the road towards Bangur township. :

The concerned autherities of the Govt. of West Bengal require to

take up this work on an urgent basis.
In the meanwhilz they shall undertake the following works on
priority :-

i) To prepare a topo map of the existing water body
commencing from Ultadanga to the end i.e., Dum Dum Park.

ii) To prepare a DPR for the over bridge to be constructed from
VIP road connecting Bangur township in place of the existing
road.

iii) Lay at least 4 humes across the road connecting VIP road and
Bangur township of the dimension referred to above to
restore free flow of water as a temporary measure until the
bridge at (i} is completed.

iv) DPR for construction of outlet at Dum Dum park to connect

Nayanjuli with Kestopur canal that falis into main Bagjola

canal.

v) South Dum Dum Municipality shall ensure that the Nayanjuli

commencing from Sribhumi park to Dum Dum park is made
free and cleared cf all aquatic plants at both the banks and
de-silting work carried out throughout the stretch.

vi) They shall also measure the flocd line of the water body and

put up a proposal for beautification of the entire stretch

leaving a set back of 3 meters from the flood line on either
side and undertake massive plantation programme of fast
growing local species for its conversian into an Eco Park.
vii) All building debris and garbage dumped in the water body
at various places all along the surviving Nayanjuli,

<

particularly at Bangur area, shall be removed immediately.

We direct the Public Works Deptt., Govt. of West Bengal to

viii)

assist the South Dum Dum Municipality in carrying out the
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We would direct that the above interim actions be carried out
within a pericd of six weeks.

In so far as laying of hume pipes at Bangur as directed above is
concerned, we grant liberty to the authorities to either enzage the
present Agency or execute it departmentally, whichever is more
economical. This direction is being issued in the interest of expeditious
complction of the task and also to ensure that the State Govt. is not
burdened with additional expenditure on tender process for such work
and against escalation of cost.

Action taken report shall be filed by the State respondents on or
before the next date.

We make it abundantly clear that in the process of beautification,
no portion of the existing water body in the entire stretch shall be filled
up and if there is any such proposal, that shall be dropped.

We have observed with grave concern that Kestopur canal and
Bagjola canal are virtually sewerage canals heavily loaded with
pollutants emitting obnoxious odour. We heard complaints from the
local people of the difficulties being faced by them on account of this.
We have noticed that the -areas near these canals are heavily
populated. If the canals are not cleansed, the people residing there
shall continue to remain exposed to the severe pollution and
vulnerable to illness and diseases.

We have been- informed that huge volumes of untreated
effluents and sewage are discharged in these canals which, quite
significantly, flow into the river Ganga without treatment. This, in our
view, runs contrary to the Ganga Action Plan, now known as ‘Namami
Ganga’ project. The State Govt. shall consider as to whether cleansing
of these canals by setting up Effluent Treatment Plants and Sewage
Treatment Plants along the éanals, wherever required, could be linked
with the Ganga Action Plan/Namami Ganga project for which the
Central Govt. is providing considerable fund.

We direct the MOEF, Respondent No. 1, to consider as to
whether additional fund can be provided to thc State Govt. for this
purpose on submission of a detailed project report.

None is present for the MOEF today. S:nccd‘é@\
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A copy of this order be also transmitted to the Secretary, MOEF.
In order to facilitate the State Govt. in seeking additional fund for
the purpose, the concerned State Authority shall prepare the DPR

urgently and submit it for our consideration on or before the next

date.”

19. Directions at SI. No. (iii) & (iv) were subsequently modified
by order dated 2™ September, 2016 on the prayer of the State

respondents. The relevant portion of the order reads as follows :-

” Reverting back to the two aspects pointed out by Mr. Banerjee, it is
stated that the direction contained in para (iii) to lay four humes across the
road connecting VIP road and Bangur township, would hinder the work of
constructing over bridge connecting VIP road and Bangur Township under
direction at para {ii}. Mr. Banerjee submits that since the over bridge is
expected to be_ completed within the time frame stipulated by the Govt.,
after which free flow of water of the water body would be restored which
sgain was the object of direction {iii), this direction may not be insisted
upon.

We have considered the matter and find that the points raised by Mr.
Banerjee are reascnzble and, sccordingly direct that the direction at para
(iii} may not be strictly adhered to subject to completion of the over-bridge
within the stipulated time as assured on behalf of the State Government.

As regards direction at para (iv), Mr. Baneerjee has expressed certain
technical difficulties confronted by the concerned authorities. He has
referred to a rough sketch map to indicate that the Nayanijuli is at a lower
level than the Kestopur and the Baghjola Khals. He submits that it has been
found that if the Nayanjuli is connccted with the Kestopur or Bagiola khal
directly, there would be possibility of back flow of water from these Khals to
Nayanjuli. He, therefore, prays for further time to examine the matter and
explore for an aiternative method of achieving the object for which the
direction had been issued.

In view of the technical difficuities expressed by Mr. Banerjee, we

accept his prayer for time and leave it upon the concerned authorities to
hat“{ﬁ'%;ﬁre

flow of water from the Nayanjuli to either of the Khals.” /\ 9‘*’.‘" o
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20. We may not delay ourselves further on the narration of the
events thereafter on the above aspect except to note that the concerned
authorities have been adhering to the directions and the timeline
stipulated for completion of the works. We_ may, however, harken that the
directions issued vide order dated 18" July, 2016 was aimed at addressing
the urgent and imperative nature of circumstances that were noticed
during our visit. We may, therefore, proceed with the other two issues
which were under our consideration one of .which has been partially
addressed i.e., construction of an over bridge at the Bangur crossing and
other cognate matters referred to in the order, leaving the ones pertaining
to Golaghata and Lake Town crossings, tﬁe other being the removal of

encroachments between Ultadanga and Lake Town.

21. In order to deal with these two aspects, more particularly
removal of encroachments on the Nayanjuli directions towards which we
have held to be peremptory vide our order dated 1* February, 2017, it may
be recalled that the principal concern of the applicant was the
indiscriminate and uncontrolled illegal filling up of the Nayanjuli and its
encroachment in the stretch from Ultadanga to Lake Town and the alleged
failure on the part of the authorities to take action against the

encroachers, their indifference to the reports of experts pointing out the

criticality of the waterbody and their inaction on the representatjors ofithes™
Vs Rlal -
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applicant calling upon them to restore the waterbody. 7 ';f’gz.:nm:tmu':‘r'vr‘:
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22. The foregoing is a brief narration of facts of the case shorn of the
details to avoid prolixity and also limited to the salient features of the
events unfolding during the course of the proceedings which in our view

would be germane for cur consideration in the case.

PR Mr. Anindya Lahiri, Learned Counsel for the Applicant, would most
passionately argue that there was utter callousness on the part of the
authorities in dealing with the waterbody' and were grossly negligent in
preserving and protecting it. It was submitted that the fact that Nayanjuli
existed in the entire stretch from Ultadanga to Lake Town and onwards, as
per him, is borne out by various records. Amongst the documents referred
to by him, the Learned Counsel drew our attention to letter dated 7
March, 2012 of RPS Kahlon, Principal Secretary, Department of
Environment addressed to the Principal Secretary, Public Works
Department, the Secretary, Irrigation and Waterways, Department and the
Chairman, South Dum Dum Municipality, conveying receipt of a letter from
Dr. Dipayan De, Chairman, South Asian Forum for Environment regarding
the critically endangered Nayanjuli and the need to revive the water flow
to the Kestopur Khal. The next was a report dated 04.06.2013 submitted by

Dr. Rajarshri Chakraborty, Environment Officer, Department of

Environment, to substantiate that the water body existed in the entire




entered into between two parties in respect of a holding situated in the

vicinity of the water body and the site appended thereto in support of such

contention.

24. The Learned Counsel further went on to submit that the threat to
the water body had been a cause of concern even for the authorities since
the year 2010. In support of this submission, our attention was invited tlo
various correspondences exchanged between different authorities, first of
which was a letter dated 28.07.2010 written by the Chairman-in-Council
(PWD), South Dumdum Municipality, to the Executive Engineer, PWD,
seeking permission for taking up beautification project of the Nayanjuli
urgently for its protectiqn and maintenance followed by letter dated
09.09.2010 of the Executive Engineer requiring the Municipality to submit
detailed drawing of the beautification proposal and other correspondences
exchanged thereafter on the subject. Next was a letter of the Municipality
dated December 14, 2010 addressed to the Executive Engineer, Barasat
Highway Division No.l1 forwarding a ~ schematic diagram of the
Municipality’s beautification of Nayanjuli for its proper maintenance. The
Learned Counsel would then refer to letter of CIC (PWD) of the

Municipality dated 26.04. 2012 addressed to the Minister-in-charge,

’I
Department of PWD, reiterating the need to prevent the Nayanjuli from /.\':\/
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body existed only between Lake Town to Dum Dum park, the report of Dr.
Rajarshri which is based on an inspection carried out on 03.06.2013 and,

therefore, later in point of time clearly indicated that it was existing along

the entire stretch.

725 Endeavour of the learned counsel in referring to such documents
was to demonstrate that the water body was under constant threat of
being filled up and that it had indeed been filled up and encroached upon

which, as per him, would be apparent from its present condition.

26.. Apart from these, several other correspondences of the years
2011, 2012 and 2013 were also referred to in support of such contention
with which we may deal later but, at this stage, suffice it to observe that it
was the contention of the learned counsel that in the garb of execution of
the beautification project taken up by them, albeit rapidly as per him, after
administrative approval for it was accorded on 02.12.2014, the authorities
had filled up even the existing water bodies. That apart, the Kolkata
Metropolitan Development Authority, as per him, had also concealed its
existence while undertaking a project under JNNURM for laying storm

drainage system. It was submitted that the malafides on the part of the

authorities was further evident from the fact that the E-tender issued by

7

the PWD for beautification envisaged creation of an island in t’r;g,mxzidle;&f

the water body.
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ZT Relying upon People United for Better Living in Calcutta — Public
and Another Versus vState of West Bengal and Others : AIR 1993 Calcutta
215, Mr Lahiri would strongly urge thz;t the Respondents shouid be
directed to maintain the nature and character of the water body
considering the immense significance of waterbodies as an eco-system
highlighted in the decision. He would further exhort us to intervene in the
present case as the ecological balance was a certain casualty if the
encroachments and filling up of the Nayanjuli continued to persist in the
quest of the State for development. It was urged that, as held in the case
(supra), since benefit to the society ought to be the prime consideration of
the Law Courts and, ecological imbalance being a social problem, it ought
to be decided by this Bench being a Court of Law vested with special

powers to deal with matters pertaining to environment.

28. Lastly, Mr. Lahiri pointed out that the activities being carried out
by the authorities were also in violation of Section 17A of the West Bengal
Inland Fisheries Act, 1984 sub-section (1) (a) of which expressly bars
conversion of water area including embankment measuring 5 cottahs or
0.035 hectares or more which is capable of being used as fishery, or any

naturally or artificially depressed land holding measuring 5 cottahs or 0.035
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37
29 Mr. Somnath Roy Chowdhury, Learned Advocate, representing the

Applicant in OA No 46 of 2015/EZ on his part while adopting the arguments
placed by Mr. Anindya Lahiri, additionally submitted that the action of the
authorities in permitting development in the area amounted to infraction
of various provisions of the West Bengal Town and Country (Planning and
Development) Act, 1979. Our attention was drawn to the preamble of the
Act, definition of the term "“Development Authority” under Section 2 (8),

non-compliance of Sections 31 and 46 and consequence thereof under

Section 52 of the Act.

30. Appearing for the Respondents, Mr. Amitesh Banerjee, Learned
Senior Government Counsel, submitted that the application suffered from
various incurable infirmities for it to be maintainable. First of all, it was
contended that it called for dismissal at the thresh-hold as being barred by
Iim_itation in view of the specific bar under Section 14 (3) of the National
Green Tribunals Act, 2010 and proviso thereto in entertaining belated
applications as the case of the applicant is that the encroachments to the
water body had been made many years back, the last having commenced
from the year 2010 but, the Applican£ had chosen to present the
application only on 16.04.2015 after the beautification project of the

waterbody and its precincts had almost been completed. It was ne

P e
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Ultadanga to Lake Town and onwards was incorrect when the documents
filed by the applicant indicated otherwise. In any case, the Nayanjuli was
not a natural waterbody but a burrow pit created by the excavation of

earth for construction of the VIP road not so long ago.

31: As per the Learned Senior Counsel, the area was in a continuous
process of development since long resulting in rapid growth of population
and consequently, the fragmented water bodies which had appeared in the
area in question had turned into receptacles of sewage, domestic waste
water, waste materials of all hues, garbage, etc., that emitted foul smell
and had become a breeding ground for mosquitoes causing serious health
hazards for the inhabitants. In response to the persistent public demand,
mitigation measures were conceived and undertaken by the State
authorities in the form a comprehensive beautification project for the
entire stretch. In the process remnants of a few of such waterbodies found
in critical conditions were filled up as a part of the project in larger public

interest while others were cleaned up and restored and are still in

_existence in its pristine condition. As per Mr. Banerjee, the project, a well

thought out plan made after taking into consideration all relevant factors,

consists of multifarious public utilities which has already come up at a huge /O’T%\
S0TAR;
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the way it has been projected by the Applicant and secondly, the change in
the user of the land during the several decades had now been rendered
irreversible. It was emphasised that if not better, ecologically the area is

not worse off than it was.

37 Relying upon the very decision of People United for Better Living
in Calcutta ( supra) referred to on behalf of the Applicant, it was
submitted that although it is the duty of the Law Courts; to exercise its
judicial power to see that there is no degradation of the society by
indiscriminate exploitation of the environment for the sake of
development, it certainly did not mean and imply that every
developmental programme ought to be prohibited. It was submitted that
as held in the case, “there has to be balance between the development

and the environment so that both can co-exist without affecting the

other”.

33 Reference was also made to Concern for Calcutta & Ors Versus
State of West Bengal: 1995 SCC Online Cal 397: (1996) 1 CHN 123 wherein
construction of a multi-storeyed complex by encroaching upon and filling

up major portion of a two hundred years old historical waterbody situated/

in the campus of the Indian Museum on the Jawaharlal Nehru Roa

‘ N 3 AR,
Calcutta High Court. . _‘:‘__flf‘-”f* \EY A\ (aiiy Y8 ;-/
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34. We have given thoughtful consideration to the submissions of
the Learned Counsel for the parties and carefully examined the pleadings
and the documents on record. Since questions raised in both the Original
Applications are identical and the Learned Counsel for the Applicant in OA
No. 46 of 1015/EZ has adopted the arguments of the one placed by Mr.
Anindya Lahiri, the Learned Counsel for the Applicant in OA No. 27 of 2015
of 2015/€Z, we shall deal with the facts and circumstances obtaining in the

latter Application for the purpose of disposal of both the cases.

35: In the Original Application it is asserted by the Applicant that the
Nayanjuli that extends from Ultadanga to Lake Town Crossing on the VIP
road situated at the northern side of Wards No. 29, 30, 34 and 35 of South
Dumdum Municipality in Kolkata is one of the oldest waterbodies upon
which the entire area heavily depends for its daily requirement of water.
That this water body is rapidly getting depleted being filled up due to
encroachments by uncontrolled housing projects, urban expansion and
indiscriminate dumping of garbage and waste encouraged by sheer neglect
and the lack of efforts on the part of the authorities for’its protection and
preservation. Directions have, therefore, been sought, inter alig, for its

protection and restoration to its original state.

36. Al this stage, it may also be observed that vide orcie;:‘dfaked%?
e § T
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the case were to be determined had been narrowed down and confined to
wards No 34 and 35 of South Dum Dum Municipality and that nothing
much was left to be determined in respect of ward 35 except for certain
directions that may be required to be issuéd for restoration, cleaning and
preservation of the water body appearing in the map filed by the Scuth

Dum Dum Municipality (Respondent No. 9 in OA 46 of 2015 and the

Respondent NO.8 in OA No.27 of 2015).

37. Proceeding with our discussions thus, the first question that arises
is what is a ‘Nayanjuli’”? None of the parties including the Applicant has
come forward with an explanation on this except for the Executive
Engineer, Barasat Highway Division No.1, Respondent No.6, who in his

affidavit filed on 01.07.2015 had the following to state :-

“5.  Borrow pits were excavated during construction of higher
elevated embankment of VIP road. Borrow pits are commonly
called as “Nayanjuly”. According to Samsad Bengali-English
Dictionary, 2nd Edition (reprinted, 1995) “Nayanjuly” means “a
trench especially for carrying out filthy water, a gutter”. Hence,
“Nayanjuly” is not a natural water body.

6. Whatever the stretch of “Nayanjuly” has been shown in
the satellite picture annexed to the original application, there is
no wide array of fresh water wetland in the stretch from
Ultadanga to Dum Dum Park. However, the channel of borrow
pits besides the service road on the western flank of VIP road was
one of the source for outfall of the drainage water of the Ward
Nos. 29, 30, 34 and 35 respectively of South Dum Duf

Municipality.”

189




38. Since the positions averred in paragraph 5 and the second part of
paragraph 6 have not been disputed by any of the parties, we shall
proceed under the premises that it is correct and that the waterbody
which is the subject in the present proceedings would fall within such
meanings, i.e., it is not a natural water body and is a burrow pit. We find
this position substantiated also by the revenue records the position of
which has been set out in paragraph 5 (a) of the affidavit filed on behalf of

the Dum Dum Municipalty on 29.05.2015, the relevant portion of which

reads as follows : -

“S(a). As per records, there was and/or is no Nayanjuly within
the stretch from Ultadanga to Golaghata, parallel to VIP road.
However, there is a water body in Dag No. 25 measuring an area
of 0.9812 decimals and Dag No. 10/29, measuring about 0.015
decimals respectively under Khatian No. 50 Mouza — Golaghata,
J.L. No. 27 under South Dum Dum Municipality, District — North
24 Parganas besides the service road which runs parallel to VIP
Road. .......".

39. It cannot be denied that revenue records are prepared based
upon the actual physical position of land found at the time of survey and,
except for the trite position that the ownership recorded therein can be
challenged as being a rebuttal proof of title, there is a presumption of
correctness as regards the rest of the entries. The Applicant in his affidavit-
in-reply, has no doubt denied this based upon a map prepared by the

Municipality through Geographical Information System (Gy is said

A £~
B4
to be a process by which satellite images of an area |sftake. g bgse-b_m,
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admittedly that was prepared in the year 2013 which, therefore, would not
discount a possibility that the water body may have come into existence
after the general survey and attestation. That is what appears to be so.
Several maps and topo sheets of the area were referred to by the Learned
Counsel to substantiate that the Nayanjuli extended as a continuous water
body from Ultadanga to Lake Town and onwards but we find from those
documents that there were fragmented waterbaodies of varying sizes up to
Lake Town and appreciably large one thereafter that had a continuous flow

towards Bangur and onwards to Dum Dum Park before merging with the

Kestopur canal.

40. However, whatever may have been the extent, the maps and the
documents on record do indicate that fragmented waterbodies did'fexist in
wards no. 34 and 35. If so, were those encroached up and filled up? If so,
can those now ordered to be restored in the original form as is being
sought for by the Applicant? These are the crucial questic_»ns that require to

be answered in the light of the documents available on record, rhetoric

discounted.

41. Letter of the CIC (PWD), Dum Dum Municipality, dated 28" July,

Public Work Departm

2010 addressed to the Executive Engineer,
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sought for. This was followed by another letter by him dated December 14,
2010 forwarding a schematic diagram of the proposed beautification as
requisitioned by the Executive Engineer in his letter dated 09.09.2010. Not
much appear' to have progressed on the proposal as would be apparent
from letter of the CIC (PWD)- dated 26.04.2012 addressed to the Minister-
in-charge, Department of P.W.b. and another dated 07.06.2012 to the

Chairman, West Bengal Pollution Control Board beseeching upon them to

clear the beautification project.

42. On a careful examination of the aforesaid correspondences, we
find that the water bodies from Ultadanga to Lake Town were in a
continuous process of being filled up since long culminating in area
assuming the present position in the year 2010. The letters referred to
above clearly indicate that the Municipality intended to take up a
beautification programme to prevent encroachment and covering of the
N;‘ayan]uli which was still intact between Lake Town and Bangur apart
from providing a scenic look to the area. These will be revealed by the

excerpts of the following correspondences: -

(a)letter dated 28" July, 2010 written by CIC (PWD)
Dum Dum Municipality to the Executive Engineer,

Barasat Highway Division No.1

Beautification project will not only save NG_VMGU]G
being covered up but will also give the ar}ea ‘d‘se
{ B YRS AL

laole Tity
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beautification project was to protect the existing water- ‘nom}J tp;a
,__\

lying intact between Lake Town and Dum Dum park. ‘ it }

(b) Letter of CIC (PWD) Dum Dum Municipality dated
December 14, 2012 addressed to the Minister-in-

charge, Department of P.W.D.:

“ _..If vou see the stretch between Ultadanga and Leke
Town it will be seen that Nayajali has been covered up
by the big real estate developers ........ Fortunately
enough the stretch of Nayajuli between Lake Town and
Dum Dum park is still intact in its natural form, though
there is immense probability of being covered up by the
ambitions of big real estate developers. However, in
many cases, the economic values of wetlands like
Nayanjali, environmental services may significantly
exceed the value from alternative use. On the other
hand, the reduction in economic value of their
environmental services due to pollution, as well as the
health costs of the pollution itself are not token into
account while using them as a waste dump.

Hence a holistic view of Nayajali is necessary which
looks at Nayajali in terms of its causal linkages with
other natural entities, human needs, and its attributes.
As a first step forward, restoration, beautification and
maintenance of the stretch of Nayanjali between Lake
Town and Dum Dum park needs to be token on an

»

uraent basis. .........

(Underlining supplied)

It will thus appear from the above that the waterbodies between

Ultadanga and Lake Town which is the exact area where questions have

&
.’ Pl
":
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the field observation report submitted by Dr. Rajarshri Chakraborty,
Environment Officer, Department of Environment, dated 04.06.2013, filed

e Principal Secretary, Environment, states  that

=

by t
“the Nayanjuli is existing along the entire stretch, although with varying
width” (i.e., from Ultadanga to Kestopur) V\.Ihich has also been noted in our
order dated 10" August, 2015. The report obviously had culminated as a
consequence of a letter dated 27.09.2011 from Dr. Kakoli Ghosh Dastidar,
MF; (Lok Sabha)forwarding letter of South Asian Forum for EnviAronment
(SAFE) dated 29.05.2011 regarding filling up of Nayanjuli besides the
western side of VIP road, opposite the Kestopur Khal from Ultadanga to
Dum Dum park as recorded in the note of the Senior Environment Officer
of the Department of Environment. It had been noted that on an
inspection of the area on 21* October, 2011 conducted along with the
Research & Liaison Officer that there were encroachments of the water
body beside the VIP road by various housing development projects and
that its revival between Bangur Avenue road connector between VIP road
and connector to the Kestopur khal at the Ultadanga end would be a major

project. The next is a letter from the Principal Secretary, Department of

Environment, to various Principal Secretaries as already observed earlier.

44. Indeed, we did find an apparent conflict between the report

Dr. Rajarshri Chakraborty and the version of the CIC (PWD); =S%‘EH‘~DU G,\ =
s A \FE L oy DAL c
oy /p,’*\\ PO N ST LD /
Dum Municipality in as much as while the former states Eﬁa N%yapjul_ P L (b
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exists in the entire stretch, the latter’s version is that stretch between

Ultadanga and Lake Town have been filled up. A closer examination of the

note of the Senior Environment Officer, however, indisputably appear to

support the version of the CIC (PWD) where it is recorded that various

housing projects have encroached upon the waterbody and that its revival

between Bangur connector and the connector at the Ultadanga end would

be a major project. Significantly, even in the “Proposed Management

Intervention” of Dr. Rajarshri Chakraborty in his report after inter alia

recommending reclamation of the area and its demarcation, which would

have been the ideal steps, it has been suggested as follows: -

“ 5 Continuity of the Nayanjali must be restored. All roads across
Nayanjali should provide for adequate passage of water

underneath.

6.The Nayaniali is truly a large water body much of which still

extists and can be restored. Through proper management, it has

the potential to become an environmental asset.

{Underiining supplied)

45. Thus, it is guite chvious that even Dr. Rajarshri Chakraborty

undoubtedly appear to have accepted the position unequivocally

expressed by the CIC (PWD) in his letters of the years 2010 and 2012

alluded to by us carlier. The necessity of taking 2 holistic view at
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48

addressed to the Chairman, West Bengal Pollution Control Board, could
only have been prompted by the reality of the situation faced by the
Municipality. This, in our view, also explains the cautiously worded
statement of the Executive Engineer, Bafasat Highway Division No.1 in
paragraph (n) of his affidavit filed on 01.07.2015 that “the department is

ready to undertake any possible work for restoration of the existing water

body in the stretch from Dum Dum Park to Ultadanga flyover on the

western flank of VIP road, if any appropriate and/or order may kindly be

passed by the Hon'ble Green Tribunal.” (Emphasis supplied)

46. It may also be recalled that in order to deal with the second part
of the order of the Tribunal dated 10" August 2015 which required the
Respondents to restore free flow of water in the entire stretch of the
Nayanjuli, an expert committee had been constituted which would
indicate the complexity of the task. Since we have reproduced the
Report of the Committee earlier, we need not detain ourselves further on
this. As regards the first part of the order also by which hume pipes were

directed to be laid at the crossings in Golaghata, Lake Town and Bangur, it

has already been noted that except for the Bangur crossing, the other two (\TA Q
- ® ' L}
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47. Notwithstanding the above position, we find a more realistic
position projected in the report of the West Bengal Pollution Control Board
on-its inspection carried out on 13.05.2015 and 11.06.2015 as would be

revealed by the observations in the report relevant portions of which read

a under

# The observations made at different locations, znd the results of
water analysis and the inferences are presented below :-

1. At the southern end near Ultadanga at Debi Ghat next toa park
named “Butterfly” and in front of a housing compiex named
“Natural Residency™ there is @ water body with boundary wall on
the road side. Some wastes like dry flowers were seen dumped at
one corner just within the wall on the southern side. Water
sampling was performed on the days and the findings are
provided below.

Status of the water qUality & v

2. Further north, beside the office of the Assistant Engineer of
Baguiati Highway Sub Division, PWD at Golaghata, some marshy
arca was seen. Immediately north of the place, work of laying of

sewer line was also observed

3. On 13™ May, 2015 at Sreebhumi, in front of Gokul Banquets 2
water body was found filled with water hyacinth and water
sampling was conducted. it was learnt from the workers that this
work was for park and rejuvenation of water body. ..o

4 A continuous long water body along VIP Road beside Lake Town
entrance to the entrance of Bangur appeared like the “Nayanjuli”.
This portion of the water body has been beautified. .....

5. A long water body was found stretching from the entry point of
Bangur to the entry paint of Dum Dum Park. This portion of the

"

water body is not cleaned. ...

48. The observations thus reveal that at the l;lta\djanfa;élh

v umITRA

Sreebhumi there was one water body each and, at- Golaghatdird
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marshy area existed. There was existence of a continuous water body that
resembled the “Nayanjuli” along the VIP road from the Lake Town
entrance to the entrance of Bangur which was found to have been

beautified and thereafter the Nayanjuli was uninterrupted but required to

be cleaned.

49. This explains the submission made by Mr. Bikash Kargupta, the
Learned Government Advocate, on 10 August, 2015 that there were three
points, viz., Golaghata, Lake Town and Bangur, where the Nayanjuli had
been blocked by connecting roads constructed across for movement of the
local people and, for the Tribunal to direct the Respondents either to
construct over bridge or to lay large hume pipes at those points under the
pathways to reséore flow of water. We find support on this aspect also in
the affidavit of the Executive Engineer, Barasat Highway Division No.1
where in paragraph (1) it has been stated that “there are low swampy land
and water body scatteredly(sic) located in between Golaghata to(sic)
Ultadanga flyover. There are no such borrow pits, excavated by the
department in the stretch from Golaghata to Ultadanga flyover. Because,
there is a vast water body commonly called as “Devi Ghat” which is under

the reclamation project of South Dum Dum Municipality”.

S ‘ LA

50. On an analysis of the above, it is indisputable fthat o Sivil Court
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and Sreebhumi, the one at Ultadanga being the Devi Ghat which is a fairly

large isolated water body.

51 In the facts and circumstances, what emerges is as follows: -

(a) The Nayanjuli in question is not a natural water body and,
therefore, is not found recorded in the revenue records;

(b) The Nayanjuli is a burrow pit excavated while constructing
the higher elevated VIP road and came into existence in or
about the year 1960 ( minutes of the first meeting of the
Expert Committee for identification of illegal construction
and encroachment on Nayanjuli between Ultadanga and
Dum Dum Park held on 27" November,2015);

(c) The waterbodies in wards no. 34 and 35 were not
uninterrupted and continuous joining the point at
Sreebhumi and beyond but was scattered and fragmented

and of varying sizes.

(d) Encroachment of the waterbodies in these wards had been
continuing for many years culminating in the position in the
year 2010. Even going by the contention of the Applicant,
filling and covering by encroachment for various housing
projects had commenced in the year 2004;

(e)In order to prevent further encroachment and to save
substantial part of the Nayanjuli that was still in existence,
the South Dum Dum Municipality conceived project for
beautification, restoration and maintenance of the water
body in the year 2010 for which clearance was sought fo
from the Public Works Department, the custodian of
VIP Road for the construction of which the Nayanjuli

excavated.

(f} After much deliberation, the project c-:me'{nrqum only\

December, 2014 and the work on the pro;ect ?omence
TTACHARYYA ™
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in March, 2015 after following the tender process which is
borne out by the statement of the Executive Engineer,
Barasat Highway Division No.l in paragraph 5(b) of his
affidavit filed on 29.05.2015 to the effect that “the Public
works Department, Government of West Bengal has
already undertaken to execute the work of beautification
and greenery within the stretch from Sreebhumi to Lake
Town” and that the said work was in progress.

(g) The Original Application came to be filed on 15.04.2015
after the work on the project had started.

52. Before we embark upon giving our decision, we may address
on the assertion of Mr. Lahiri on the guestion of violation of Section 17A
of West Bengal Inland Fisheries Act, 1984 inserted by the West Bengal
Inland Fisheries (Amendment) Act, 1997. Having considered the
submissions, we are of the view that the contention does not appear to
be sound in view of the decision of the Hon’ble Calcutta High Court in the
case of Concern for Calcutta & Ors (supra) which squarely deals with this

question as follows : -

“91, Regarding the provisions of the West Bengal Inland Fisheries Act,
1984 and the provisions of Section 17A thereof, it must be borne in mind
that the said Act was enacted to provide for conservation, development,
propagation, protection, exploitation and disposal of Infand fish and
fisheries in West Bengal. It is nobody’s case that the Museum tank s
being used for the purpese of pisciculture so as to bring it within the
ambit of the aforesaid Act. Even s. 174, which imposed bar to filling up of
any water area with a view to converting it into solid land for the

purposeof construction of a building thereon or for any other purpose,
makes it clear that the water bodies intended to be included-within its
ambit are such water bodies which were being used. as flshnlﬁbsngause

(e} of Sub-s. {1) of s. 17A indicates the nalure of the . w:ger;crea and.

provides that the same should, be not put to anyiuse Arhichiiay: resuh‘ in
{ Citz Risit Cavrt :
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1)

abolition of the fishery, which again clearly indicates that the water area
as fishery. The provisions of clauses (b} and (¢} of sub-s.

was being used
ngs of the nature indicated in

(1) of 5. 17A of the said Act refers to holdi
clause {a), namely, water areas used for purposes of fishery.
w, the provisions of the aforesaid Act would have no

92. In my vie
e used for

application the museum tank which does not appear to b

pisciculture.”

53. We are persuaded to accept the above finding as the facts in the

case giving rise to the decision are pari materia to the ones before us in

this case. Accordingly, the contention stands rejected.

54. The decision of People United for Better Living in Calcutta

(supra) referred to by Mr. Lahiri is also clearly distinguishable from the

facts of the present case as, unlike in the present case where the question

is threat to the Nayanjuli, a man-made waterbody, by constructions that

have already come up or are <aid to be ongoing, in that case it was the

proposed construction of a World Trade Centre in the East Kolkata

Wetlands that was under consideration of the Court. The East Kolkata

Wetlands that lies in the east of the city of Kolkata, is a vast natural water-

body that naturally treats the city’s sewage and, in consideration of this

and its rich bio-diversity, it is now d recognised site under the Ramsar

SUMITRA
SHATTAC HARYYA

d included in t
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Convention, an International Treaty on Wetlands, an

schedule to the Wetlands (Conservation and Management) Rules, 2 (t) Aca‘?\‘f."jfm 20
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55, Mr. Somnath Roy Chowdhury, Learned Counse! for the Applicant
in OA 46 of 2015, in his argvuments pressed into service the West Bengal
Town and Country (Planning and Development) Act, 1979 to contend that
the Act had been violated on several accounts. Without going into the
details of his submissions, in our considered opinion, the contentions not
only appear to be an afterthought but also alien to the case of the
Applicant set out in the Original Application. None of the State
Respondents including the Kolkata Metropolitan Development Authority
arrayed as Respondent No. 11 has raised any question on this.
Furthermore, apart from the fact that the subject matter would not fall
within the jurisdiction of the Tribunal, section 52 of the Act admittedly
provides for penalty for the violations alleged by him and, therefore,
remedy of filing a complaint before the appropriate Authority is available

to the Applicant. We, therefore, unhesitatingly reject the contention as

untenable.

56. Apart from the above, the Applicant has cited instances of illegal

£ 2022
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question apparently lies in Lake Town which is beyond the area of dispute
presently under consideration as would be evident from site plan
appended to the affidavit-in-reply filed by the Applicant on 31.03.2015 to

the affidavit of South Dum Dum Municipality.

57. In the light of the above facts, we find that the character of the
water bodies has been significantly altered resulting from activities
undertaken over several years and is nowW largely irreversible. Although, the
Nayanjuli is not a natural waterbody, it admittedly had come into existence
at least fifty years ago and, during that period ecology has undoubtedly
evolved in it forming an integral component of the environment.
Admittedly, remnants of some of the water bodies have been covered up
as a part of the beautification project as those had become marshy,
stagnant and shallow, 3 breeding ground for mosquitoes and receptacle of
garbage, filth and sewage thereby rendering it a serious health hazard for
the locality. As already noted earlier, as 3 result of complaints of the local
inhabitants and requisitions of the local municipal councillors, the Public

Works Department thus accorded approval to the work * Landscaping and

beautification of Land along VIP Road from Ultadanga flyover to Lake

Town” proposed by the South Dum Dum Municipality.

58. Mercifully, much of the Nayanjuli is still in existence_nedrl
e
~ b

its pristine condition from Lake Town onwards to Dum Dmﬁx,ﬁﬁ{ :
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further find from the report of the Expert Committee and the drawing
appended thereto filed as Annexure A to the affidavit of the Principal
Secretary, Public Works Department, filed on 09.09.2015 that 3 channel

still exists connecting the water bodies at the Ultadanga end, Golaghata,

Lake Town and onwards.

59. Under sub-section (3) of section 14 of the National Green
Tribunals Act, 2010, we are mandated not to entertain application for
adjudication of disputes arising under sub-section (1) of the said section
unless it is made within a period of six months from the date on which the
cause of action for such dispute first arose and, in any case, not after a
further period not exceeding sixty days of such period as per proviso
appended thereto, if the lTribunaI is satisfied that the applicant was
prevented by sufficient cause from filing the application within such
period. Considering the fact that the cause of action was a continuing one,
we have gone ahead in entertaining the application in view of the grave
environmental concern raised in the Applications and that although the
Nayanjuli in question is not a natural water body, “anvironment” defined

under clause (a) of section 2 of the Environment Protection Act, 1986,

amongst others, also includes water.

60. Further, while passing any order or decision or_award, it is
/—T\“
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the Tribunal to follow the principles of sustainable development, the

precautionary principle and the polluter pays principle.

61. Keeping in view the parameters for exercise of our jurisdiction
laid down under the Act and the facts and circumstances earlier alluded to
in extensio, we are inclined to take a pragmatic view by adopting the

principles of sustainable development and precautionary principle.

62. We, therefore, direct the Respondents:-

(1) »ﬁTo restore the existing fragmented. water bodies of
Nayanjuh between Go[aghata and S?;_ebhun‘ﬁ as
- Zindicated in the report of the West Bengal Pollution...
‘%‘Control Board. wh;ch finds corroboration in the
saffidavit of the Executive Engineer, Barasat Highway
i 'Division No. 1 in his affidavit referred to above.
:'Smce it is the stated case of the Respondents that
work on beautification project had been stopped
after the order of prohibition dated 21 April, 2015,
-there should be no impediment in implementing

-this order. .

(2) While carrying out the above task, the “scheme for
restoration of flow of water” shall be |mp!emented
as per the drawing pre;mred by the Expert
Committee in its report 07 09.2015 ‘being Annexure
A to the affidavit of the Principal SecretatyssRublie
Works Department filed on 09.09.2015, as there

appear to exist water channel ¢onnecting water
bodies marked'as MKD.1, 2 and 3 at the Ultadanga
end, Golghata and Lake Town respectively, The
water channel shall be cleared of all garbage,
hyurophvtes and sediments. Since the}re‘fog@ar\d ¢
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3)

(5)

that the South Dum Dum Municipality shall get it
free of all garbage, hydrophytes and sedimentation,

if not alread\} done.

To construct permanent over bridges of sufficient
heights at the Golaghata and Lake Town crossings
for ensuring free flow of water as being done at the

Bangur crossing instead of laying hume pipes which, ;

in any case, can only be a temporary measure. In
carrying out this task, the CESC and the Department
of Water Supply shall extend their co-operation and
provide necessary assistance.

If necessary, to modify the work on the
beautification project of the Nayanjuli that has been
withheld pursuant to our order, by incorporating
within its scope the above directions.

To expedite the ongoing beautification works at the
stretch from Lake Town and beyond making it clear
that if there is any proposal for creating islands on
any stretch of the Nayanjuli, it shall be scrapped and
ensure that there is no such encroachment on the

water body.

The South Dum Dum Municipality shall be
responsible for the maintenance, preservation and
regular cleaning of the entire stretch of the water
body as undertaken by them in their letters of

~ proposal submitted to the Public Works Deﬁartment

and the Pollution Control Board in their letters

daféd December 14, 2010, April 26, 2012 and June’

7,2012.

While directions (1) and (2) ab'd—yle"?sb‘aﬂr be

e e L1 %
completed within three months, - the 3@5\0}
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(8) ompleted within three months, the period being
computed from the date of receipt of this order.

(9) A compliance report shall be filed positively in the
first week of the fourth month.
63. In the result, both the applications stand allowed in part.
64, In the facts and circumstance of the case, there is no order as
to cost.

CONTEMPT PETITIONS NO. 03/2015/EZ & 120/2015/EZ (IN OA
27/2015/EZ) :

In view of the detailed facts and circumstances alluded to in the
judgements in OA 27/2015/€Z and OA 46/2015/EZ, nothing survives for

consideration in this contempt petitions and is accordingly disposed of in

terms thereof.

...........................................

Mr. Justice 5.P.Wangdi, IM

sesrasensneres

shra, EM

Prof.(Dr.) P.C. Mi

Kolkata,
Dated, 10th July, 2017.
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« X - ANNEXULE - R/Q/

BEFORE THE NATIONAL GREEN TRIBUNAL
EASTERN ZONE BENCH,
KOLKATA

------------

ORIGINAL APPLICATION No.85/2019/EZ

IN THE MATTER OF:

Dwaipayan Sengupta,
S/o late Prem Ranjan Sengupta,
Having address of service of all notices
At 155F, Swinhoe Lane,
2"¢ Floor, Kolkata-700042
...Applicant(s)

Versus

1. The Union of India

Through the Secretary,

Ministry of Environment, Forests and Climate Change
Indira Paryavaran Bhawan, Jorbag Road,

New Delhi-110003

2. The State of West Bengal,

Through the Chief Secretary, Govt. of West Bengal
Nabanna, 325, Sarat Chatterjee Road,

Shibpur, Howrah-711102

3. The Principal Secretary,

Urban Development Department, Govt. of West Bengal
Nagarayan Bhawan, Sector-I,

Salt Lake City, Block DF-8,

Bidhannagar, Kolkata-700064

4. The State of West Bengal
Through the Principal Secretary,

Department of Environment, Govt. of West Bengal,
Prani Sampad Bhavan, 5" Floor, V\ u?{\
Qi BT
* / -

*
LB-2, Sector-1II, Salt Lake, L ATTA HRW\
i 6 \nl \)UU”
Kolkata-700098 ’

5. The West Bengal Pollution Control Board,




- R

Through the Chairman,

Department of Environment, Govt. of West Bengal,
Paribesh Bhawan, 10A, Block-LA, Sector-III,
Bidhannagar, Kolkata-700097

6. The Chairman, Department of Environment, Govt. of West
Bengal

Prani Sampad Bhavan, 5 Floor,

LB-2, Sector-III, Salt Lake, Kolkata-700098

7. The State of West Bengal,

Through the Principal Secretary,

Public Works Department, Govt. of West Bengal
325, Sarat Chatterjee Road, (8" Floor),
Shibpur, Howrah-711102

8. The Executive Engineer,

Public Works Department, Govt. of West Bengal
5" Cross Road, DF Block,

Sector-I, Salt Lake City, Kolkata-700064

9. The Executive Engineer,

Barasat Highway Division No.1, P.W. (Roads) Directorate,
5" Cross Road, DF Block, Sector-Salt Lake City,
Kolkata-700064

10. South Dum-Dum Municipality,
Through the Chairperson, Nagerbazar,
Dum-Dum Road, Kolkata-700074

11. The Commissioner of Police,
Bidhannagar Police Commissionerate,
Broadway Road, JB-Block, Sector-III,
Salt Lake City, Kolkata-700098
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12. The Chairman/Managing Director,

Kolkata Metropolitan Development Authority
(Prashasan Bhawan), Block-BB-1, Salt Lake City,
Sector-I, Kolkata-700064

13. The Principal Secretary,

Irrigation and Waterways Department,
Govt. of West Bengal, Jalasampad Bhawan,
1** Floor Bidhannagar, Salt Lake,
Kolkata-700091

14. District Magistrate,
24 Parganas (North), New Administrative Building,
North 24 Parganas, Barasat, Pin-700124
....Respondent(s)
COUNSEL FOR APPLICANT:

Mr. Anindya Lahiri, Advocate a/w
Mr. Samrat Dey Paul, Advocate

COUNSEL FOR RESPONDENTS:

Mr. Gora Chand Roy Choudhury, Advocate for R-1,
Mr. Srijan Nayak, Advocate a/w

Ms. Rituparna Moitra, Advocate for R-8 & 9,

Ms. Paushali Banerjee, Advocate for R-12,

JUDGMENT

PRESENT:

HON’BLE MR. JUSTICE B. AMIT STHALEKAR (JUDICIAL MEMBER)
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JUSTICE B. AMIT STHALEKAR (JUDICIAL MEMBER)

Heard the learned Counsel for the Applicants as well as the
learned Counsel for the Respondents and perused the documents

on record.

2. This Original Application has been filed by the Applicant
seeking execution of the direction contained in paragraph 62 (1)
and (2) of the judgment of this Tribunal dated 10.07.2017 passed in
Original Application No.27/2015/EZ, Dwaipayan Sengupta Versus

Union of India & Ors.

3. The aforesaid original application was filed by the Applicant
alleging encroachment and filling up of a water body known as
Nayanjuli which extends from Ultadanga to Lake Town crossing on
the Southern side of VIP Road covering four wards. It was also
alleged therein that the water body was being used as a dumping
ground for waste material. The said original application was
disposed of by the Tribunal with several directions but for purposes
of the present application, we are only concerned with the
directions in paragraph 62 (1) and (2) of the judgment dated
10.07.2017 which read as under:-

“(1) To restore the existing fragmented water bodies of
Nayanjuli between Golaghata and Sreebhumi as indicated in

the report of the West Bengal Pollution Control Board which

finds corroboration in the affidavit of the Executive Engine O‘Y AR P"\
Barasat Highway Division No.l in his affidavit referp tt\-to 5

above. Since it is the stated case of the Respondents th t;x:u 7
on beautification project had been stopped after the order
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prohibition dated 21st April, 2015, there should be no
impediment in implementing this order.

(2) While carrying out the above task, the “scheme for
restoration of flow of water” shall be implemented as per the
drawing prepared by the Expert Committee in its report
07.09.2015 being Annexure A to the affidavit of the Principal
Secretary, Public Works Department filed on 09.09.2015, as
there appear to exist water channel connecting water bodies
marked as MKD.1, 2 and 3 at the Ultadanga end, Golghata
and Lake Town respectively. The water channel shall be
cleared of all garbage, hydrophytes and sediments. Since there
onwards the Nayanjuli is found to exist in its pristine condition,
no direction would be necessary except that the South Dum
Dum Municipality shall get it free of all garbage, hydrophytes

and sedimentation, if not already done.”
4. The original application was entertained on the allegation of
the learned Counsel of the Applicant that interim orders are
required, since the respondents have taken up the work of
expansion of the VIP Road in the process of which water body is

being encroached upon.

5. An affidavit has been filed by Respondent No.7 & 9, the
Principal Secretary (now designated as Additional Chief Secretary),
P.W.D. and the Executive Engineer Barasat Highway Division No.1,
PW (Roads) Directorate respectively. The averments of paragraph
3(a) of the affidavit have been reproduced by the Tribunal in its

order dated 29.06.2020 which are also reproduced herein under:- T S —

SATARY

<
“There is no ongoing construction work for wideningﬁ

4

Road at present nor even envisaged to be done in nea

So there is no question of any disturbance/hindrdnce




existing water bodies in anyway.” However, an underpass by
Jack push technique is stated to be under construction at the
Lake Town Crossing of K.N.I. Avenue (V.I.P. Road) under
Barasat Highway Division No.1, North 24 Parganas in terms
of the directions passed by the Hon’ble Supreme Court for
improvement of Road Safety Measures. Tender in respect of
this work is stated to have been floated on 18.12.2019.
6. An additional affidavit has been filed by the Applicant placing
on record five tracing papers depicting the before and after
condition of the water body of Nayanjuli along with several
photographs to illustrate that the respondents have been
undertaking construction works which would result in the filling up
of the Nayanjuli water body. The Nayanjuli water body is still in
existence in its pristine condition, as noted by the Tribunal in the
judgment dated 10.07.2017 passed in Original Application
No.27/2015/EZ, from Lake Town towards Dum-Dum Park.

Originally it was stated that the Nayanjuli water body existed in

fragmented water bodies between Golaghata and Sribhumi.

7. The learned Counsel for the Applicant referred to the order of
the Tribunal dated 21.04.2015 passed in Original Application
No.27/2015/EZ wherein interim directions were issued by the

Tribunal. The operative portion of the said order reads as under:-

“Having regard to the documents annexed in the original
application and on consideration of different reports includi
the satellite pictures, we are of the view that a directionfb¥

way of interim measures upon all the respondents ’uiz

administration, State Gout. including State Pollution Con‘im’!-
N

concerned municipality, the police administration, dzs‘t%\

«
A
-
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Board should be passed directing to take all steps and
measures to protect the ‘Nayanjuli’ from being polluted further
and is encroached further by way of illegal construction. We
pass the order accordingly. Action taken report be filed on the
next date by the respective respondents.”
8. It is also stated that subsequently the Tribunal in that original
application also invoked powers conferred by the National Green
Tribunal Act, 2010 under Section 28 of the Act thereof for failure to
comply with the orders of the Tribunal and issued notices to the
respondents directing them to file counter-affidavits. It is stated
that the Tribunal also by its order dated 29.05.2015 appointed an

Advocate Commissioner and directed him to inspect the spot and

file its report.

9. It is stated that the affidavit was filed by the Executive
Engineer, Barasat Highway Division No.l, PW (Roads) wherein it
was admitted that administrative approval had been granted for
landscaping and beautification of the land along the VIP Road from
Ultadanga Flyover to Lake Town More and an e-tender had also
been floated in respect of execution of beautification work of 2
standing water bodies along with surrounding land located at 3km
of the VIP Road from Bangur Avenue to Dum-Dum Park. Reference
has also been made to the report of the Advocate Commissioner

dated 02.07.2015 along with which several photographs have bee

filed. We find that all the matters and all subsequent affidavits;, a\?

already been considered by the Tribunal in its judgmentf da

10.07.2017. The question as of today therefore only is whet E\ ]
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directions given in paragraph 62 (1) and (2) of the judgment have

been complied with or not.

10. The learned Counsel for the Applicant has referred to
document filed as Annexure N-1 which is a rr.lap to suggest that the
boundaries in blue colour represent the Nayanjuli Khal. These
maps which are running in several sheets show the Nayanjuli Khal
as covering from existing ward no. 35, 34, 30 and 29. The blue lines
do not show as such any encroachment by the respondents. The
photographs which have been filed at page no.309 to 311 however
do show certain earth works being carried out and there are
dumpers unloading mud and earth but there is also a wooden
barricade showing enclosed water body and the earth work is
outside this wooden barricade and does not show any

encroachment in the water body as such.

11. The affidavit dated 26.06.2020 of the Principal Secretary (now
designated at Additional Chief Secretary) and Executive Engineer,
Barasat Highway Division-1, states that a pedestrian underpass is
proposed for construction by adopting Box jacking/Jack Push
technique at Lake Town Crossing of K.N.I. Avenue (VIP Road) and
the construction of the subway would be similar to those which
already exist in Lake Town or are proposed in the Lake Town
subway for benefit of the people but without disturbing the water

body.

12. Another affidavit dated 30.07.2020 has been filed b
Executive Engineer making the same averments and it is s

8
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that the ongoing construction of underpass at Lake Town crossing
is not touching the water body and/or adjacent VIP Road in any
manner. The photographs at page no. 346 show the proposed
underpass and end of the water body and Danga Land is marked
therein. No doubt the photographs depicts that the water body in
question has been allowed to be severely over grown with weeds and

shrubs.

13. The Additional District Magistrate, North 24 Parganas has also
filed an affidavit dated 14.09.2020 stating that there was a small
park with amusement articles for children which have been
temporarily dismantled for the construction work. It is also stated
that the construction of the underpass site falls within a part of plot
no.282, admeasuring about 25.25 decimal (11,000 squalle feet
approx) in Mouza-Kankuri, J.L. No.28, classification-Shali. The part
of plot no.282 was acquired under due provisions of ELand
Acquisition Act, 1894 for construction of VIP Road and the present
construction site falls within the area of acquisition. It is further
stated that the construction work of the underpass is going on in
the middle portion of the confined area of the map (page no.367 of

the paper book) and marked as A, B1, C1 and D.

14. It is also stated that the Nayanjuli Khal (water body) exists
beyond the said land denoted in the sketch map as B1, B, C and

and is also demarcated in the map. It is further stated that

[P |

f ‘: R T T
in the sketch map on the verge of the waterline of the Na‘y‘c#ijuli :
l\ - 3 N
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are big trees on the north-east border line of the land mass[sho?fvn ity G
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Khal. The photographs of the Nayanjuli Khal has been filed at page
no. 372 of the paper book, which confirms what we have noted
earlier that the Khal is in a very poor state of maintenance and is
shown to be over grown with weeds and shrubs which if not cleaned
would soon become extinct. The earth embankments are at places

narrowing the Nayanjuli Khal.

15. The applicant has filed an affidavit in opposition dated
30.11.2020 stating therein that the natural flow of water in the
Nayanjuli water body has almost come to a standstill making it a
stagnant polluted water body due to lack of cleaning activities by
the respondent authorities. The flow of water in the Khal has been
arrested due to dumping of garbage, hydrophytes and settlements
of sediments. The allegation of the original application has been
repeated that fresh construction activities are going on which are
filling up the stretch of the Nayanjuli water body from Lake Town
Bangur More to Dum-Dum Park. Certain photographs have been
filed with this affidavit and it is argued by the learned Counsel for
the Applicant that the photographs at page no. 389 to 391 show the
filling up of the Nayanjuli Khal with earth work but these
photographs do not show the plot no. or even its location though it
is mentioned that it is an illegal slum settlement illegally filling up

the Nayanjuli Khal. The photograph at page no. 394 near the Kali

with shrub, hydrophytes etc.

r
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16. The Applicant has filed another affidavit in opposition dated

30.11.2020 with the same allegation.

17. Considering all the averments made in the preceding
paragraphs there is nothing to show that Nayanjuli water body from
Lake Town Bangur More to Dum-Dum Park has been encroached
upon as alleged in the original application although the Khal is
existing in an unhealthy environment with over growth of water
hyacinth and stagnant water resulting in a breeding ground for
mosquitoes and receptacle of garbage, filth and sewage thereby

causing a serious health hazards for the locality.

18. Since, the character of water body has been significantly
altered resultantly from activities undertaken over several years
which is now largely irreversible, it is but natural for the State
Government to ensure that the remaining part of the Nayanjuli Khal

be maintained as a pristine water body.

19. Considering these facts which are supported by the
photographic evidence on record, we dispose of this Original

Application No.85/2019/EZ with the following directions:-

(i) The State Government is directed to clear the water body of
all hydrophytes, shrubbery, waste material, sediments

through dredging and create an earth work embankme
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water line of the Nayanjuli Khal as a beautification project
so as to ensure clean and clear flow of water therein.

(i) We also direct the respondents to ensure regular dredging
of the Nayanjuli Khal restoring its original embankment and
to ensure that there is no dumping of garbage or
construction waste/debris in the Nayanjuli Khal. These
directions will be carried out in the entire stretch of the
Nayanjuli Khal as shown in the ward no.35, 34, 30 and 29
in the maps.

(iiii We also direct that they shall be no encroachment and
other construction on the existing water body of Nayanjuli
water body in future and if any such encroachment
happens it may be dealt with immediately in accordance
with law by the concerned authorities so as to keep the
Nayanjuli water body free from encroachment and as a
clean ecologically sound water body.

(iv) The West Bengal Pollution Control Board is also directed to
periodically monitor the water quality of the Nayanjuli water
body to test for TDS, BOD, COD, pH, Fecal Coliform (FC)

- and Total Coliform (TC) and to ensure that the water quality
of the Nayanjuli water body is maintained as per

ecologically sound standard.

04.07.2022.
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21. The urgency in the execution of our orders also arises from the
fact that in a couple of months monsoons will break over West
Bengal particularly in the City of Kolkata by early June, 2022 and
therefore, the execution of our directions must be completed by

30.05.2022.

22. We also direct that our directions regarding cleaning of the
Nayanjuli water body, also known as Nayanjuli Khal, shall also
cover the existing Nayanjuli Khal from Ultadanga More to Lake
Town More and Devighat and from Lake Town Bangur More to

Dum-Dum Park in the existing Nayanjuli water body.

23. There shall be no order as to costs.

---------------------------------

SAIBAL DASGUPTA, EM

Kolkata

March 16, 2022

Original Application No. 85/2019/EZ
MN
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Item No.11 Court No.1
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7. The State of West Bengal,
Through the Principal Secretary,
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ORDER

The M.A. No. 17/2022/EZ filed in Original Application No.
85/2019/EZ is being taken up.

The Original Application No. 85/2019/EZ (Dwaipayan Sengupta Vs.
The Union of India & Ors.) was filed by the Applicant, seeking
execution of the direction contained in paragraph 62 (1) and (2) of
the judgment of this Tribunal dated 10.07.2017 passed in Original
Application No.27/2015/EZ, (Dwaipayan Sengupta Versus Union of
India & Ors).

The aforesaid Original Application was filed by the Applicant
alleging encroachment and filling-up of a water body known as
‘Nayanjuli’ which extends from Ultadanga to Lake Town crossing on
the Southern side of VIP Road covering four wards. It was also
alleged therein that the water body was being used as a dumping
ground for waste material. The said Original Application was
disposed of by the Tribunal with several directions but for purposes
of the present application, we are only concerned with the
directions in paragraph 62 (1) and (2) of -the judgment dated

10.07.2017 which read as under:-

“(1) To restore the existing fragmented water bodies of Nayanjuli
between Golaghata and Sreebhumi as indicated in the report of
the West Bengal Pollution Control Board which finds
corroboration in the affidavit of the Executive Engineer, Barasat
Highway Division No.1 in his affidavit referred to above. Since it
is the stated case of the Respondents that work on
beautification project had been stopped after the order of
prohibition dated 21st April, 2015, there should be no

impediment in implementing this order.
\_,.

(2} While carrying out the above task, the “scheme fi
T ,Af‘mHHVYF\
restoration of flow of water” shall be implemented as per :

Civii Court
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drawing prepared by the Expert Committee in its report
07.09.2015 being Annexure A to the affidavit of the Principal
Secretary, Public Works Department filed on 09.09.2015, as
there appear to exist water channel connecting water bodies
marked as MKD.1, 2 and 3 at the Ultadanga end, Golghata and
Lake Town respectively. The water channel shall be cleared of
all garbage, hydrophytes and sediments. Since there onwards
the Nayanjuli is found to exist in its pristine condition, no
direction would be necessary except that the South Dum Dum
Municipality shall get it free of all garbage, hydrophytes and

sedimentation, if not already done.”

The Original Application No. 85/2019/EZ was disposed of by the
Tribunal vide its judgment and order dated 16.03.2022 with the

following directions :-

“19. Considering these facts which are supported by the
photographic evidence on record, we dispose of this Original
Application No.85/2019/EZ with the following directions:-

(i) The State Government is directed to clear the water body
of all hydrophytes, shrubbery, waste material,
sediments through dredging and create an earth work
embankments on both sides of the Khal with Biodiversity
Park/Tree avenue and a walking path all along with
boundary of the water line of the Nayanjuli Khal as a
beautification project so as to ensure clean and clear
flow of water therein.

(ii) We also direct the respondents to ensure regular
dredging of the Nayanjuli Khal restoring its original
embankment and to ensure that there is no dumping of
garbage or construction waste/debris in the Nayanjuli
Khal. These directions will be carried out in the entire
stretch of the Nayanjuli Khal as shown in the ward
no.35, 34, 30 and 29 in the maps.

(iii) We also direct that there shall be no encroachment and
other construction on the existing water body of
Nayanjuli water body in future and if any such
encroachment happens it may be dealt with immediately
in accordance with law by the concerned authorities s

as to keep the Nayanjuli water body free fron‘
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encroachment and as a clean ecologically sound water
body.

(ivj  The West Bengal Pollution Control Board is also directed
to periodically monitor the water quality of the Nayanjuli
water body to test for TDS, BOD, COD, pH, Fecal
Coliform (FC} and Total Coliform (TC) and to ensure that
the water quality of the Nayanjuli water body is

maintained as per ecologically sound standard.”

An Action Taken Report dated 08.09.2022 has been filed by the
Executive Engineer, Barasat Highway Division No.1, P.W. (Roads)
Directorate, wherein it is stated that the PWD Department has kept
strict vigil over Nayanjuli regarding further encroachment and it is
confirmed that no further encroachment has taken place. It is also
stated that clearing work of water bodies has to be carried out and
monitored by the concerned Municipality/Departments regularly. It
is further stated that the Executive Engineer, Barasat Highway
Division No.l1 has assigned the work for cleaning and removal of
water hyacinth including weeds from the water body in question to
M/s Dulta Construction, Garfa Main Road, Kolkata, by floating
tender against an amount of Rs. 4,74,647/- (Rupees Four Lakhs
Seventy Four Thousand Six Hundred Forty Seven only) with a
request to complete the job within twenty days.

The Additional District Magistrate and District Land & Land
Reforms Officer, North 24 Parganas, Barasat, has filed affidavit
dated 05.11.2022 and particularly with regard to construction of

underpass, it is stated that a letter dated 29.09.2022 has been

issued by the District Magistrate & Collector, North 24 Parganas to
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(ii), (iii) & (iv) given in the Tribunal’s order dated 12.09.2022,
already reproduced herein above. |
Affidavit dated 04.11.2022 has been filed by the West Bengal
Pollution Control Board, stating therein that it has collected water
samples from the Nayanjuli water body on different dates i.e., on
27.04.2022, 24.05.2022 and 13.06.2022 till the onset of monsoon,
copies of the reports have been filed at page nos. 50 to 52 of the
paper book, which show high level concentration of Feacal Coliform
and Total Coliform. This shows that untreated municipal waste is
flowing into the Nayanjuli Khal.
The Department of Environment, Government of West Bengal, has
filed Status Report on affidavit dated 16.01.2023, wherein it is
stated that a Joint Inspection was conducted on the surrounding
area of Nayanjuli Khal lying mostly to Mouza-Kankuri, J.L. No. 28,
Golaghata, J.L. No. 27 and Ultadanga, J.L. No. 26 under
Barrackpore-II Block and stretched out as intermittent water
bodies, four in numbers from Dum Dum Park to Dakshindari Bus
Stop, on 29.12.2022 by a team of Officials from the Public Works
Department, Urban Development and Municipal Affairs
Department, Environment Department, South Dum Dum
Municipality and District Administration. The findings of the said
Inspecting Team quoted in para 3 of the affidavit are reproduced
herein below:-
i) There is a closed canal started from Dum Dum Park to
Bangur. There appears four hutments across the water e
body over a dyke whichjgs clear encroachment caused by/\/o Y A f?
unauthorised filling on the narrow strip of the said wate,
body. There is also found encroachment along the west

bank of the canal and garbage is found dumped there |

beside the embankment, and it needs demarcation tG-\_: S

T £
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ensure the same whether the encroachment or dumping is
made within the government land. At the time of enguiry, it
appears that a pedestrian plaza, known to be a part of
Biodiversity Park to be constructed under supervision of
PWD along the embankment of the canal, is being
constructed by the PWD. The water of the canal is being
cleaned by a couple of labourer engaged by the PWD.

ii) From Bangur to Lake Town crossing, there is another canal
where no encroachment is found. Beautification has been
done alongside the said water body, however, it needs to
be cleaned periodically.

iiij) A clear pond is existing known as Debighat between Lake
Town crossing and Golaghata. There is cemented ‘ghat’
constructed on the pond. No visible encroachment is found
therein though the water adjacent to the ‘ghat’ and entry
point of Debighat is filled with garbages and plastic which

needs to be cleaned immediately.

There is another pond existing near Dakshindari Bus Stop. No
visible encroachment is found therein though the water adjacent
to the ‘ghat’ and entry point of Debighat is filled with garbages

and plastic which needs to be cleaned immediately.”

In the affidavit, it is further stated that the Public Works
Department (PWD) has intimated that a Detailed Project Report
(DPR’ for short) for refurbishment of the Nayanjuli Khal has
already been submitted before the Finance Department for
approval. It is stated that after inquiry, following actions have been

decided:-

A. For point (i) a team would be formed by the ADM & DL&LRO,
North 24 Parganas, comprising BL&LRO, Barrackpore-I and
other officials of Land Department. This team would demarcate
the encroached area occupied with four hutments, on
31.12.2022 and submit report to the PWD who would
subsequently take ﬁecessary action for eviction. Consequently,, . ",’..—-‘{ ,L‘; .’?‘
PWD in association with the South Dum Dum Municipc:li/ty’

would build up proper fencing/wall as per demarcatiory to
§

protect the water body permanently. The water of the dan /

f s :,-. 7
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would be cleaned periodically by South Dum Dum Municipality
and the embankment would never be used as ‘Dumping zone’.
The Municipality would keep strict vigil on this issue. The
project for construction of Bio-diversity Park shall be completed
as early as possible and all the means for beautification of the
area should be adopted. A plan for diversion of water outlet is
known to be prepared by the KMDA with the help of South Dum
Dum Municipality.

B. The said team, formed with the officials of Land Department,
would demarcate all the four waterbodies and surrounding
area coming under PWD and put up report within 08.01.2023
who shall subsequently take necessary measures for protection

of the water bodies on permanent basis.

C. For point (ii), the water should be cleaned periodically by the
Municipality and surrounding area of embankment needs to be

cleaned on regular basis.

D. For point (iii) and (iv), the ponds should be kept protected by
wall/fencing. No garbage should be dumped in or beside the
said ponds. The entry points of the said ponds should be
reconstructed and to be kept under strict vigil. An exhaustive
planning to execute the same needs lo be devised. The
municipality is directed to prepare such plan and submit the
concerned Department while copy of the same may be sent to
the end of the ADM & DL&LRO, North 24 Parganas.”

In the affidavit, it is further stated that the Public Works
Department has reported that temporary cleaning of Nayanjuli and
adjacent area, temporary barricading by bamboo fencing,
development of Katcha footpath has been undertaken by P.W.
(Roads) Directorate along VIP Road from Dum Dum Park to Bangur
and further cleaning and maintenance work has also been taken

up. It is also stated that once the tender is finalized, work is likely

"‘-'.’

to be completed in 270 days. Para 4 of the affidavit is extrac}eﬂfj
N

Rp

herein below:-
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“4_ Public Works Department has reported that temporary
cleaning of Nayanjuli and adjacent area, temporary barricading
by bamboo fencing, development of katcha footpath has been
undertaken by P.W. (Roads) Directorate along VIP Road from
Dum Dum Park to Bangur on receipt of the Order of Hon’ble
National  Green  Tribunal, Eastern  Bench  against
0.A.85/2019/EZ dated 16.03.2022, and further cleaning and
maintenance work has also been taken up. PWD (Roads) will
work under its jurisdiction from Dum Dum Park to Bangur and
other part from Bangur to Ultadanga shall be taken up by South
Dum Dum Municipality/ KMDA/ BMC. One DPR has been
prepared to clear the water body of hydrophytes waste
materials, sediments through dredging, creating of earthwork
embankment, Bio Diversity Park/Tree Avenue, Walking Path etc.

including beautification work.

The project amounting to Rs.9.167 Crore (including electrical
works) has been sanctioned vide Memo No.GO22230L1543PD
dt.03/0L/2023 of JS(P&C), PWD, Gout. of West Bengal and
accordingly NIT has been floated. Once tender is finalized, work
is most likely to be completed in 270 days. Meanwhile, steps
has been taken for prevention of further encroachment and
dumping of garbage falling under the jurisdiction of P.W.(Roads)
Directorate. Work of demarcation of Nayanjuli (ROW of VIP Road)
is in progress and accordingly action will be taken in compliance

of the directions of Hon’ble NGT.”

We accordingly direct the Stakeholder Respondents to complete the
said work positively by 31.01.2024.

In the affidavit, it is further stated that some portions of the Canal
in question have been encroached as reported by the Additional
District Magistrate & District Land & Land Reforms Officer,
(‘ADM&DL&LRO’ for short), North 24 Pargans, Barasat. Para 5 of
the affidavit is extracted herein below:-

“S. That additional District Magistrate& District Land & Land
Reforms Officer, North 24 Parganas, Barasat has reported that a
team was formed comprising the officers of BL&LRO,BKP-1 and

other officers of the Department to demarcate the encroache
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area located on the canal in question as well as demarcation of
all the four water bodies ie. i) the one from Dum Dum Park to
Bangur, ii} the next one from Bangur to Lake Town Crossing, iii)
the one known as DebiGhat and located between Lake Town
Crossing and Golaghata and iv)] The pond existing near
Dakshindari Bus Stop. It is found during the said demarcation
work that there is an encroachment of approximately 1600 sq.ft.
with some small temporaryhuts over the said Nayanjuli, more
specifically over its stretch between Dum Dum Park and Bangur,
ie. water body mentioned above. The matter has been intimated
to Public Works Department for taking necessary action for

eviction.

The demarcation work of other three water bodies (one from
the end of Dum Dum Park to Lake Town, second at Debi Ghat
and third was identified at the end point of the map at

Ultadanga) has also been done and the said water bodies have

been identified in the maps.”

Once the encroachments have been identified and others may also
be identified during survey, we direct the Stakeholder Respondents
to take appropriate steps in accordance with law to remove such
encroachments and submits Status Report by 31.01.2024.

It is further stated that the Urban Development & Municipal Affairs
Department (‘UD&MA Department’ for short), has reported that
cleaning of hydrophytes, shrubbery, waste materials etc. from
water bodies or Nayanjuli Khal (portion from Ultadanga Flyover to
Bangur Avenue) will be taken up by South Dum Dum Municipality.
The Kolkata Metropolitan Development Authority (‘KMDA’ for
short)/State Urban Development Agency (‘SUDA’ for short), shall

provide IEC activities in the form of poster/banner in order to

prevent solid waste disposal to water body/Nayanjuli Khal and - —
}OT AR }\

supply 200 bins for collection of solid wastes. Para 6 of the :%&

is extracted herein below:- y VLT ‘
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“6. The Urban Development & Municipal Affairs Department has
reported that cleaning of hydrophytes, shrubbery, waste
materials etc. from water bodies or Nayanjult Khal (a portion
from Ultadanga Flyover to Bangur Avenue) will be taken up by
South Dum Dum Municipality. Kolkata Metropolitan
Development Authority / State Urban Development Agency shall
provide IEC Activities in the form of poster/banner in order to
prevent solid waste disposal to water body/Nayanjuli Khal and
supply 200 numbers of bins for collection of solid wastes and
South Dum Dum Municipality shall install them on either side of

the water bodies of Nayanjuli.”

Along with this affidavit, a Spot Verification Report has also been
filed as Annexure-R/1, contents of which have already been
extracted herein above.

Affidavit dated 30.03.2023 has been filed by the ADM&DL&LRO,
North 24 Parganas, Barasat, stating therein that after following the
demarcation and identification procedure, different segments of
P.W.D. Road, eviction notices were issued against the existing
encroachments and tender process has already been initiated for
carrying out the works as per the directions of the Tribunal
following the allotment of funds for the work and the said
encroachments have been eradicated and the site has been restored
to its original nature.

It is also stated that the tender process being No. 40 of 2022-23
has been concluded and letter of acceptance and consequent work

order amounting to Rs. 6,57,30,469.00/- (Rupees Six Crore Fifty

been passed by the Superintending Engineer, Eastern Hi Way

w/
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stipulated as 270 days with effect from the date of commencement

of 09.03.2023.

In para 11 of the affidavit, a chart has been given showing progress

of work and tentative date of completion which is extracted herein

below:-

“That the progress of work and tentative date of completion is

as stated below in tabular form:-

Direction

Authorised

Department

Progress so

far

Tentative time for

completion

Primary Clearing
(I of order dated
6.03.2022)

PWD

Completed

Not applicable

Demarcation for
constructing
earth work
embankments (i
of order dated
16.03.2022)

Land & Land
Reforms &
Refugee Relief &
Rehabilitation

Completed

Not applicable

Creating Social
awareness (i of
order dated
16.03.2022)

KM.D.A

Completed

Not applicable

Eviction of
unauthorised
encroachers (i of
order dated
16.03.2022)

PWD

Eviction

conducted

Completed

Creation of
Biodiversity park
(i of order dated
16.03.2022)

PWD & South
Dumdum

municipality

Work order

issued

Stipulated to be
completed within
270 days with
effect from
09.03.2023. Work
has got started.

1z
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19. We, therefore, direct the concerned Stakeholder Respondents to
complete the said works and file compliance affidavit by
31.01.2024.

20. With the aforesaid directions, the M.A. No. 17/2022/EZ is
accordingly disposed of.

21. ILA. No.22/2023/EZ:- This L.LA. has been filed by Ms. Shama

Parveen, ADM & DL & LRO, North 24 Parganas, Barasat, seeking
modification of the order dated 09.12.2022 wherein certain remarks
have been made in paras 2 & 3 against her. It is stated that the
directions given by the Tribunal were communicated to her only
15.09.2022 by the State Counsel and she has immediately
thereafter written letter dated 29.09.2022 communicating the order
of the Tribunal to the Principal Secretary, UD&MA Department,
Government of West Bengal.

22. Considering these facts, we expunge the observations made by the
Tribunal in para 2 & 3 of the order dated 09.12.2022.

23. The LA. No. 22/2023/EZ is accordingly disposed of.

24. There shall be no order as to costs.

Prof. A. Senthil Vel, EM
April 5th, 2023,
M.A. No.17/2022/EZ
(I.A. No.22/2023/EZ)
In
Original Application No.85/2019/EZ
AK
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Item No.04 Court No.1

BEFORE THE NATIONAL GREEN TRIBUNAL

EASTERN ZONE BENCH, KOLKATA
(THROUGH PHYSICAL HEARING WITH HYBRID MODE)

Miscellaneous Application No.35/2024 /EZ
In
Original Application No.85/2019/EZ

Dwaipayan Sengupta Applicant(s)
Versus

Union of India & Ors. Respondent(s)

Date of hearing: 27.09.2024

CORAM: HON’BLE MR. JUSTICE B. AMIT STHALEKAR, JUDICIAL MEMBER
HON’BLE DR. ARUN KUMAR VERMA, EXPERT MEMBER

For Applicant(s} : None

ORDER

i Case called out. No one is present for the Applicant.

25 The Original Application No.27/2015/EZ (Dwaipayan Sengupta
Versus Union of India & Ors.) was filed by the Applicant alleging
encroachment and filling of the water body known as Nayanjuli
which extends from Ultadanga to Lake Town crossing on the
Southern side of VIP Road covering four wards. The said Original
Application was disposed of by the Tribunal by order dated
10.07.2017. Thereafter an application M.A. No.17/2022/EZ was
filed which was disposed of by the Tribunal by order dated
05.04.2023 with a direction to the State Respondents to complete
the work of cleaning of Nayanjuli and adjacent area and also to
remove encroachments by 31.01.2024 and file a status report. No
status report/compliance affidavit has been filed till date.

=N
3: Para 10, 11, 12, 13 and 18 of the order dated 05.04.2023 rea @gﬁ { '_\'!:&} }/ .
/ : SUMITRA
o2 TTACHARYYA
" Givit Court
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“10. In the affidavit, it is further stated that the Public Works
Department has reported that temporary cleaning of Nayanjuli and
adjacent area, temporary barricading by bamboo fencing,
development of Katcha footpath has been undertaken by P.W.
(Roads) Directorate along VIP Road from Dum Dum Park to Bangur
and further cleaning and maintenance work has also been taken
up. It is also stated that once the tender is finalized, work is likely
to be completed in 270 days. Para 4 of the affidavit is extracted
herein below:-

“4. Public Works Department has reported that temporary cleaning
of Nayanjuli and adjacent area, temporary barricading by bamboo
fencing, development of katcha footpath has been undertaken by
P.W. (Roads] Directorate along VIP Road from Dum Dum Park to
Bangur on receipt of the Order of Hon’ble National Green Tribunal,
Eastern Bench against 0.A.85/2019/EZ dated 16.03.2022, and
further cleaning and maintenance work has also been taken up.
PWD (Roads) will work under its jurisdiction from Dum Dum Park
to Bangur and other part from Bangur to Ultadanga shall be taken
up by South Dum Dum Municipality/ KMDA/ BMC. One DPR has
been prepared to clear the water body of hydrophytes waste
materials, sediments through dredging, creating of earthwork
embankment, Bio Diversity Park/Tree Avenue,Walking Path etc.
including beautification work. The project amounting to Rs.9.167
Crore (including electrical works} has been sanctioned vide Memo
No.GO22230L1543PD dt.03/0L/2023 of JS(P&C), PWD; Gout. of
West Bengal and accordingly NIT has been floated. Once tender is
finalized, work is most likely to be completed in 270 days.

Meanwhile, steps has been taken for prevention of further

encroachment and dumping of garbage falling under
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Nayanjuli (ROW of VIP Road) is in progress and accerdingly action
will be taken in compliance of the directions of Hon’ble NGT.”

11. We accordingly direct the Stakeholder Respondents to complete
the sdid work positively by 31.01.2024.

12. In the affidavit, it is further stated that some portions of the
Canal in question have been encroached as reported by the
Additional District Magistrate & District Land & Land Reforms
Officer, (‘ADM&DL&LRO’ for short), North 24 Pargans, Barasat.
Para 5 of the affidavit is extracted herein below:-

“5. That additional District Magistrate& District Land & Land
Reforms Officer, North 24 Parganas, Barasat has reported that a
team was formed comprising the officers of BL&LRO,BKP-1 and
other officers of the Department to demarcate the encroached 10
area located on the canal in question as well as demarcation of all
the four water bodies i.e. i) the one from Dum Dum Park to Bangur,
ii) the next one from Bangur to Lake Town Crossing, ii) the one
known as DebiGhat and located between Lake Town Crossing and
Golaghata and ivj The pond existing near Dakshindari Bus Stop. It
is found during the said demarcation work that there is an
encroachment of approximately 1600 sq.ft. with some small
temporaryhuts over the said Nayanjuli, more specifically over its
stretch between Dum Dum Park and Bangur, ie. water body
mentioned above. The matter has been intimated to Public Works
Department for taking necessary action for eviction.

The demarcation work of other three water bodies (one from the
end of Dum Dum Park to Lake Town, second at Debi Ghat and

third was identified at the end point of the map at Ultadanga) has

also been done and the said water bodies have been identified in

the maps.”

J
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13. Once the encroachments have been identified and others

also be identified during survey, we direct the Stakeh
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Respondents to take appropriate steps in accordance with law to

remove such encroachments and submits Status Report by

31.01.2024.

18. In para 11 of the affidavit, a chart has been given showing

progress of work and tentative date of completion which is

extracted herein below:-

“That the progress of work and tentative date of completion is as

stated below in tabular form:-

Direction Authorised Progress Tentative
Department so far time for

completion

Primary PWD Completed Not

Cleaning (I of applicable

order dated

6.03.2022)

Demarcation Land & Land Completed Not

for Reforms & applicable

constructing Refugee

earth work Relief &

embankments Rehabilitation

(i of order

dated

16.03.2022)

Creating K.M.D.A. Completed Not

Social applicable

awareness (i

of order dated

16.03.2022)

Eviction of PWD Completed

237
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unauthorised applicable

encroachers (i

of order dated

16.03.2022)

Creation  of PWD & South Work Stipulated

Biodiversity Dumdum order to be

park (i of municipality issued completed

order dated within 270

16.03.2022) days with
effect from
09.03.2023.
Work  has
not started.

We, therefore, direct the Public Works Department (PWD) and the
South Dum-Dum Municipality to file affidavit of compliance within
four weeks. Let the affidavit be filed within four weeks.

Mr. Sibojyoti Chakrabarti, learned Counsel who is present in Court
accepts notice on behalf of the State Respondents.

Issue notice to the Respondent No.10, South Dumdum
Municipality, returnable within four weeks. The said respondent
shall file affidavit of compliance with regard to creation of
Biodiversity Park as per Para 18 of the order of the Tribunal dated
05.04.2023.

The said Respondents shall file their compliance affidavits within
four weeks.

The Office of the Tribunal shall provide copy of the Original _ =,

& TA
N A
N

Application along with complaint and its Annexures to Mr. Si

Chakrabarti within 24 hours.

Daie P

‘!j_‘ \‘. . ALY
-.-._'_ £ "',._‘\\3} 03.2027 Q';'-
.\: O_l- ""‘TF/X;“_ /
o 3;“_,3_ g



239

9. List on 26.11.2024.

Dr. Arun Kumar Verma, EM

September 27, 2024,

Miscellaneous Application No.35/2024/EZ
In

Original Application No.85/2019/EZ
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KOLKATA

M.A. No. 35/2024/EZ
In

ORIGINAL APPLICATION NO. 85/2019/EZ

In the matter of:
Dwaipayan Sengupta
... Applicant
Versus
Union of India & Ors.

... Respondents

AFFIDAVIT ON BEHALYKF OF THE
RESPONDENT NO. 10

Advocate-on-Record:
Ms. Mousumi Bhowal, Advocate
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