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M.C.Mehta Vs. Union of India and
Others)

Copy of the judgment pronounced
by the Hon’ble Delhi High Court in
W,P. (C) 4439/2017 (Re. Court on
its own motion Vs. Govt. of NCT of

Delhi and Others)

R-3

45— 5}

Copy of the Order pronounced by
the Hon’ble National Green
Tribunal, Principal Bench, New
Delhi in Original Application No.
OA/64/2016 (Re. Gopeshwar Nath
Chaturvedi VS. U.P. Pollution
Control Board and Others):

gn —S5
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In the National Green Tribunal
Eastern Zone Bench
Kolkata

O.A. No. 75 of 2025 (EZ)

In thé matter of

Dipankar Bakshi, son of
Pradyot Kumar Bakshi,
residing at 5/4 Mukherjee Para
Road, Post Office and Police
Station — Barasat, District -
North 24  Parganas, Pin
700124,

The Applicant above named is
represented by —
Sagarmay Ghosh,
Advocate,

Bar Association, Room No. 6,
The High Court at Calcutta,
Kolkata — 700001,

Email -

sagarmayadv@gmail.com
Applicants
Versus

1. The State of West Bengal
represented by the Additional




Chief Secretary, The
Department  of  Environment,
Government of West Bengal,
having, Office at Pranisampad
Bhavan, 5% Floor, LB-2, Sector
-~ 11, Salt Lake, Kolkata -
700098,

Email - psecy.env-whagov.in

The Principal Secretary,
Department of Urban
Development and Municipal
Affairs, Government of West
Bengal, “Nagarayan”, DF - 8,
Sector — I, Salt Lake, Kolkata :
700064,

Email - secy|[dot]ma-

whb[at]gov|[dot]in

The District Magistrate, North
24 Parganas, having Office at
Office of the District Magistrate
and Collector, North 24
Parganas, Post Office and
Police Station - Barasat,
District — North 24 PArganas,
Pin — 700124,

Email — dm-bar-wb@nic.in
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The Barasat  Municipality,
represented by its Executive
Officer, having Office at Rishi
Bankim Chandra Road,
Milanpally, Gupta  Colony,
Barasat, Kolkata - 700124,
West Bengal |

Email -

info@barasatmunicipality.org

The Chairman, The Barasat
Municipality, having Office at
Rishi Bankim Chandra Road,
Milanpally, Gupta Colony,
Barasat, Kolkata - 700124,
West Bengal

Email -
info@barasatmunicipality.org
(Deleted)

The Executive Officer, The
Barasat Municipality, having
Office at Rishi Bankim
Chandra Road, Milanpally,
Gupta Colony, Barasat,
Kolkata - 700124, West Bengal
Email -
info@barasatmunicipality.org
(Deleted)
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10.

The Councillor, Ward No. 28,
Barasat Municipality, having
Office at Rishi  Bankim
Chandra Road, Milanpally,

Gupta Colony, Barasat,
Kolkata - 700124, West
Bengal,

Email -

info@barasatmunicipality.org
(Deleted)

The Officer In Charge, Barasat
Police Station, K.N.C. Road,
near Barasat Stadium, District
- North 24 Parganas, Pin -
700124,

Email -
barasatpolicestation@gmail.com

The Central Pollution Control
Board, represented by its
Member Secretary, having
Office at Parivesh Bhawan,
East Arjun Nagar, Delhi, Pin
110032,

Email - mscb.cpcb@nic.in

The West Bengal Pollution
Control Board, represented by
its Member Secretary, having

Office at Paribesh Bhavan,
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12.

10A, Block -~ LA, Sector -~ III,
Bidhannagar, Kolkata -

700106, West Bengal,
Email - net.whpch-

wb@bangla.gov.in

Subrata Dutta, son of Late
Ashoke Dutta, Proprietor of
M/S Biswakarma Associates,
5/1, Mukherjee Para Road,
Post Office and Police Station —
Barasat, North 24 Parganas,
Pin - 700124,

Ramesh Shaw, proprietor M/S
Ramesh Enterprise, 5/B,
Mukherjee Para Road, Post
Office and Police Station -
Barasat, North 24 Parganas,
Pin - 700124,

..... Respondents

Exception on Affidavit to the Fact finding Report of the Committee
submitted on behalf of the Respondent No. (3) being the District

Magistrate and Collector, North 24 Parganas, Barasat

I Dipankar Bakshi, aged about years, son of Pradyot

Kumar Bakshi, by Nationality — Indian, by faith - Hindu, by

occupation - Business, residing at 5/4 Mukherjee Para Road, Post
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Ofice and Police tiation « Harasnt, District = North 24 Parganas,

Pin 7001249 do heveby solemnly affirm and declare as follows ~

I That 1 am the Applicant to this Orlginal Application heing,
OA/7H/2025 (I87) (Re. Dipankar Baleshl Ve, The State of West
Bengal and Others) and an such well conversant with the facts and
cireumutancen ont ol which (his petition arises and sui juris to
altivm this affidavit,

2. That i copy ol the sald Fact Finding Report of the Committee
alficmed on 140 July, 2025 nlong with all annexures uploaded in
the nite of thin Hon'ble ‘I'ribunanl by the said Respondent No, (03)
being the District. Magistrate and Collector, North 24 Parganas,
Barasnt (herein after referred (o an the said Report) and the
Applicants above named received n copy through email on 15t
July, 2025 and aflter going through the said copy the Applicants

able to understood the (rue spirits and purports thereof,

3. In order to avoid prolixities, I have been advised to traverse
only those statements and/or allegations which are material for the
purpose of disposal of the instant maller. Save and except those
statements what are maltters of record and those are specifically
admitted herein below, | deny and dispute all other contrary

statements as contained in the said report.,

4. With reference to Paragraph Nos. 1 to 3 of the said Report on
Affidavit, the Applicant herein denies and disputes all contrary
statements except those that are matters of record and demanding

strict proof of the records upon which the said Respondent No. (03)

puts his reliance,
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5 With reference to Paragraph Nos, 4, 6 and 6 of the said
Report on Affidavit, the applicant herein deny and dispute all
contrary statements except those that are matters of record and
demanding strict proof of the records upon which the said

Respondent No. (03) puts his relinnce,

Regarding the statement made herein the Applicant humbly
submits that earlier in the year 2024 the West Bengal Pollution
Control Board being the Respondent No. (10) was pleased to initiate
a proceeding over a complaint redressal monitoring cell at the Office
of the Hon'ble Chief Minister of West Bengal on 15t April, 2024

against the Respondent Nos. (11) and (12) herein.

The said Respondent No. (10) also pleased to record that
earlier similar nature of complaint dealt by the said Respondent No.
(10) on 7t July, 2022 and appropriate order has been passed upon

hearing the parties.

In the said Record of Proceeding dated 7t July, 2022
[Annexure “A-5”, Page 51 to the instant Original Application| the
Respondent No. (10) was pleased to direct the Respondent No. (11)
to avoid nuisance cause by noise by taking adequate noise control
measures which may include but not limited to measures like
installation of acqustic insulation panels, use of rubber pads,
shifting of noise producing equipment etc., sound does not travel
outside the respondent unit beyond the permissible limit.
Manufacturing / repairing activities shall not under any

circumstances be undertaken cither in the open or Municipal

roadway.
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I the another subasequent Pecord of Proceeding dated 6/
June, 2024 |\Annescare “AS7T, Vo 54 4o the dnstant Originsd
Application] the Respondent Ho, (10} wnes plesescd 0 digect the
Respondent No, (V1) Ao avold nulsance a6 caused by generating,
noise taldng adequante noise control messares which masy include
but not limited (o measures like installation of soqustic insulation
panels, use of rubber pods, shifting of nolse producing equipment
e, cutting machine so that sound does not travel outside the
respondent unit beyond the permissible limit, Alwsys the door of
the unit should remain closed during hesvy hammering and 1%
Bar cutting activities and no activity of the unit should be carried
out in the open or on the Municipal Road, Limit their
Manufacturing activities from 9,00 AM to 7 P, only with 2 proper

recess time in between,

Subsequently, in the instant fact finding Report of the
committee in the form of Affidavit, the Commitiee was pleased to
direct that the unit being the Respondent No, (11) herein should
closc the sliding door during the noise generating activity and also
directs to take measures for reduction of noise level using sound
absorbing material on wall and thick rubber mat on the working

floor ctc.,

In the said Record of Proceeding dated 7' July, 2022
[Anncxure “A-57, Page 51 to the instant Original Application| the
Respondent No. (10) was pleased to direct the Respondent No. (12)
to operate only after obtaining valid trade license of the local
Authority., Also directed to take cffective measures for controlling

the dispersion of dust in the neighborhood. The said Respondent
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No. (10) also pleased to request the Executive Officer of the Barasat
Municipality to advise his good office to look into the matter of
nuisance from the said Respondent No. (12) herein and consider
resolving the issue as per relevant Municipal Acts and Rules
(Section 350 of the West Bengal Municipal Act, 1993) so that the

people living in the neighborhood are not inconvenienced due to

operation of the old gunny bags repair shop.

In the another subsequent Record of Proceeding dated 6t
June, 2024 [Annexure “A-7”, Page 54 to the instant Original

Application] the Respondent No. (10) was pleased to direct the
Respondent No. (12) to put their effort at the time of handling the

loading and unloading of gunny bags, so that dust arising out of it

may not cause inconvenience to the neighboring resident.

Subsequently, in the instant fact finding Report of the
committee in the form of Affidavit, the Committee was pleased to
direct that the unit being the Respondent No. (12) herein that the

loading and unloading of bags should be done inside the unit

premises only.

The Applicant submits that the Respondent No. (12) herein
continuously violating all the orders and/directions given several
times by the Respondent No. (10) earlier operating his said
Business and business activities till date. Some Photographs of

such activities is annexed hereto and collectively marked with “R-

17.

6. With reference to Paragraph No. 7, 8 and 9 of the said Report
on Affidavit, the applicant herein deny and dispute all contrary
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statements except those that are matters of record and demanding

strict proof of the records upon which the said Respondent No. (03)

puts his reliance.

The Applicant submits that the observations of the said
Committee and the observation made by the Respondent Nos. (10)
carlier in the year 2022 and 2024 disclosing more or less the same
facts and figures, the Respondent Nos. (11) and (12) in spite of the
all the said observations and advise and/or direction given by the
Respondent No.(10) did not bother to comply the said observation
and consequently violated the order and/or directions so passes by

the said Respondent No. (10).

[ That the statement made in Paragraph Nos. 1,2, 3, 4, 5 and 6
above are true to my knowledge and rests are my humble

submission before this Hon’ble Tribunal.

8. The Applicant submits that regarding closure of those units
causing pollution in the said locality and the Applicant like all other
residents of the said locality are the worst sufferer due to such
pollution and polluting activities of those pollutors and as such the
Right to live in a pollution free environment of the Applicants is
being infringed everyday, and therefore, these two unit being the
Respondent Nos. (11) and (12) should be shut down and/or shifted

from the such highly densed predominantly residential area for

protection of environment.

i) The Applicant begs to submit the copy of the judgment
reported in the AIR 2004 SC 4618 (Re. M.C.Mehta Vs.
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Union of Indin and Others) and marked with the letter

"R-2",

The Applicant begs to submit the copy of the judgment

pronounced by the Hon'ble Delhi High Court in W,P. (C)

ii)

4439/2017 (Re. Court on its own motion Vs. Govt. of

NCT of Delhi and Others) and marked with the letter
“R-3"

iii) The Applicant begs to submit the copy of the Order
pronounced by the Hon’ble National Green Tribunal,
Principal Bench, New Delhi in Original Application No.
OA/64/2016 (Re. Gopeshwar Nath Chaturvedi VS. U.P.
Pollution Control Board and Others) and marked with

the letter “R-4”

8. The Applicant craves leave to submit verbally at the time of

final hearing of the case and substantiate his prayer before this

Hon’ble Tribunal.

'DiPW BW/

Prepared in my office / ' Deponent

Sagarmay Ghosh

Advocate

Enrolment No. WB/921/2009
Mob : 9433746410 / 9051010095
Email ID sagarmayadv@gmail.com
Bar Association, Room NO. 6,

The High Court Calcutta

D AND DECLARE'

- AHLY ATFIRME

%EFORE ME ON IL‘\;NHHUA\'ION
: L HASSAM
NQTARY

2 3 JuL 202
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AIR 2004 SUPREME
COURT 46018 :: 2004 AIR
SCW 4173
Supreme Court Of Indin
HON'BLE JUDGES): Yo K,
SABHARWAL, B, N, AGRAWAL, W

MG MERTA VL UNION OF INDIAAND OTHERS

laterlocutory Appln, No, 22 ete, in Writ Petn, (Civil) No,

4077 of 1085, decided on 07/05/2004

(A) Delhi Development Authority Act (61 of
1957) , S.14— Tllegal industrial activities in
residential/non-conforming 20108 in
National Capital, Delhi - Dirvection by
Supreme Court to close/shift industries - 1t
was responsibility of State to shift industry -
Application by State Govt. secking extension
of time and modification of order of
Supreme Court - Not maintainable -
Morcover, there can be no cequity in favour
of such industries, violators of law - Their
regularisation would also result in making
concept of National Capital Region, non-
functional and inoperative - Thus further
directions issued by Supreme Court that All
Industrial Units that have come up in
Residential/non-conforming areas in Delhi
on or after I1st August, 1990 shall close down

and stop operating as per given schedule.
(Para 26, 27, 53, 56, 58, 60, 68, 69)

(B) Delhi Development Authority Act (61 of
1957) , S.14— Industrial activities in

residential/non-conforming zones in Delhi -
SC4619Fact that Govt. issued ad hoc

licences and collected taxes from
Industrial Units - Cannot be ground to say
that industries were working with consent of
Govt. - It can be said that use by industries

such

D hu

v non=conforming = Hoegality would not
become n logality on inaction or connivance
of Govt, nnthorities = Law=hreakers, nnmely,
the  Industreles  cnnnot be  absolved  of
iNegatities only on ground of innction by

nuthovities,
(Para 35)

() Delhd Munleipal Corporation Act (66 of
1987) , Sdt6— Powers of  Municipal
Authovities = Industrinl  activities  in
vestdentin/non-conforming zones in Delhi -
Divection for closure/shifting by Supreme
Court = In view of powers conferred on
Municipal Corporation under Act, it cannot
plend  helplessness  in o taking  action on
apprehension of  breakdown of law and

order in areas.
(Para 40)

(D) Delhi Development Authority Act (61 of
1957) , S.14— Master Plan - Contravention -
Industrial  activities in  residential/non-
conforming zones - Direction by Supreme
Court to close/shift the same - Non-taking of
action by Govt. amounts to indirectly
permitting unauthorised use which amounts

to amendment of Master Plan  without
following due procedure.
(Para 47)

(E) Dclhi Development Authority Act (61 of
1957) , S.14— Master Plan - Enforcement of
- Is function and responsibility of Delhi
Govt.

(Para 60)

Case Referred @ Chronological

Paras

V. M. Kurian v. State of Kerala : AIR 2001 SC 1409 : 2001
AIR SCW 1363 : (2001) 4 SCC 215

Para No.(46)
Administrator, Nagar Palika v. Bharat : (2001) 9 SCC 232

Para No.(43)
M. L. Builders Pvt, Ltd, v. Radhey Shyam Sahu : AIR 1999
SC 2408 : 1999 AIR SCW 2619 : 1999 AL LY 1802 :
(1999) 6 SCC 464

M.1. Builders Pvt,
SCC 532 1999/

Dr. K. Madan v{p
1997 AIR SCW
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Nime of Advoentes

Mukul lohtagl, Raju Ramachandran, Addl,
Sollehtor Cleneraly, (NP), Kailash  Vasdey,
fanfit Kommr (AC), I €, Jain (NP), Sr,
Advoentes, M, €, Mchta, K, 1., Mehia,
fakesh K, Khanoa, Mis, Rashmi Khanna,
ftectesh  Singh,  Shashank  Shekhar, Surya
Kant, Mohd, Arif, M, A, Chinnasamy, K. K,
o, Prveen Jain, Gopal Juin, Ms, Bina
Chupti, Ma, Nina Gupta, M#, Vanita Bhargava,
Kirpnl Singh, Debasis Mighra, 5, Sukumaran,
M, Divyn Nair, K. Rajeey, Manoj Swarup,
Antbhay Kumar, Mrs, Manik Karanjawala,
Sushil Kumar Jain, Naresh Khanna, P, N,
Puri, Harpreet Singh, P, Venugopal, P, S,
Sudheer, Vijuy Kumar, Atul Sharma, B, K.
Sharmn,  Vishwajit Singh, Vijuy Panwani,
Mis, Indrs Sawhney, V. 13, Suaharya, D. N,
Cloburdhan, 1t €, Verma, Manish Shanker,
Mis. Pinky Anand, Ms, Geeta Luthra, K. C,
Kanshik, ‘T, A, Khan, Mrs, Varuna Bhandari
Gugnnni for D, 5. Mehra, S, W, A, Qadri, Mrs,
Anil Katiyar (NI?), 15, V. 13, D (NI’), S, N,
Terdol (NP), Y, I Mahajin, T, A, Khan, P.
Parmeswiran (NI7), Mrs, Varuna Bhandari
Cugnani for Mrs, Kavita Wadia, Kamalendra
Mishie, Mukesh  Verma, Rajecy  Kumar

&)

Dubiey, Mrs, Sheil Sethi, Suresh C. Tripathi,
Jtakesh K., Sharma, and 1, 8, Suri (NP),
Advaocate  with  them, for the Appearing

Partics,

1, Y, KK, SABHARWAL, J. :=This case about
unsuthorized industrial activity in Delhi in
residential area has a protracted background.
The present examination is confined to the
issue of industrial activity in residential/non-
conforming arcas 1o decide what dircctions
muy be issued 1o put an end to such illegal
activity, As 4 result of orders passed from time
(o time, hazardous and noxious industrics and
heavy and Jarge industries ('H' Category) have
heen shifted out of Delhi, Some of extensive
industries ('F' category) have also been shifted
out of Delhi,

As per the State Government, non-polluting 'F'
category industrics have not been yet shifted.
The question is what should be done about
continued unauthorized use contrary to Master
Plan and Zonal Plan by remaining 'F' category
and 'B' to 'E' category (light and service
industries) and houschold industries (‘A’
category industries). These industries are
confinuing  in  residential/non-conforming
areas, Such activity is mostly in residential
areas, It is not in dispute that most of continued
industrial activity under consideration is in
contravention of law except only few
household industries which are continuing in
residential areas. To decide the question, it is
necessary to first bricfly notice orders passed

by this Court during last about one decade.

2.In the various orders passed in the year 1995,

this Court noticed that a large number of
industries were located in  residential/non-
conforming arcas in violation of the Delhi
formulated under the Delhi
'DD' Act),
\|957 (for

Master  Plan

Development Ac
Delhi Munici é
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order dated 19th April, 1996, noticing the
contention of Solicitor General for India that

stipulates  setting up of industries only in
/ conforming areas, i.c. the industrial areas

carmarked for that purpose, it was indicated
that the industrics in non-conforming areas
have to stop functioning. The first concern of
the Court was to stop the functioning of 'H'
category industries, since most of it were
discharging  highly “toxic affluent. It was
noticed that as per the affidavit filed by Mr. D.
S. Negi, Secretary (Environment), Government
of Delhi, it was estimated that there were
93,000 industries which were operating in
Delhi and majority of these were in non-
conforming usc zonces. Public notices by the
Government invited all industries operating in
non-conforming use zone to give option to
shift to available industrial plots in the
industrial estates. The response from the
industry was very poor. The industries
operating in Delhi were called upon by issue of
public notices in 'newspapers to furnish,
information in respect of the product
manufacturcd, activity carried on, area, size,
number of persons employed, power load, year
of commencement etc. Out of 93,000
industrics, only 513 industrics and 382 persons
responded. It was noticed that MCD was
granting licences and registering various
industrial units in non-conforming areas and
permitting the industries to be set up in
residential areas. Naturally, a surprise was
expressed by this Court that on the one hand,
the Court was issuing orders to reallocate the
existing industries that were operating in the
residential/non-conforming arcas and on the
other hand MCD was permitting setting up of
new industries in residential areas. According
to the MCD, it was done under the dircctions
of the State Government. The MCD was
directed not to register or grant licence to any
industry in the non-conforming/residential

area.

3.We may also make a bricf reference to the

orders that were passed in the year 1996. In the

certain houschold industriecs can be permitted
to operate not only in residential areas but in
residential premises itself, the Court observed
that the provisions of the Master Plan have to
be complied with and in case any non-
residential activity is permitted in residential
arca under the Master Plan that cannot to
stopped. A High Powered Committee was
constituted to cxamine which type of industries
can be permitted in the residential area. The
State Government was directed to issue public
notices asking the industrics which are
operating in different residential areas of Delhi
to approach the Committee for necessary
permission. It was also made clear that the
industries which do not obtain permission shall
have to stop functioning in residential area
w.e.f. January 1, 1997. It would be useful to
extract the relevant part of the order dated 19th
April, 1996 which reads as under :

"We make it clear and direct that no industry in
any residential area of Delhi/New Delhi shall
be permitted unless it has obtained the
clearance of the Committee and has obtained
the necessary licence and the consent from the
statutory authorities. All those industries which
have not obtained necessary permission from
the Committee shall stop operating in the
residential area w.e.f. January 1, 1997. We
direct the NCT Delhi to give wide publicity to
this order so that the industries are in a position
to note that they have to obtain the necessary
clearance from the Committee. Needless to say
that while granting permission to an industry to
run in a residential area, the Committee shall
keep in view all the conditions laid down under
the Master Plan including

mu/icpi\p’l—\'

environment needs of the/d

evaluation of impact on

4.The orders were

Delhi Government t

newspapers —requirin
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residentinl/non=conforming. areay o apply for
£ allotment of plots in the Industrinl Estate and
also giving undertaking that on such allotment
they will shitt from the existing place, The
Court thinking that the Delhi Government was
now seriously processing the project ol re-
locating  the industries  operating—in the
residentinl/non-contorming arcas of Delhi, left
the field for the Government to act on its own
and re-locate the industry in terms of orders
dated I8th December, 1996, The Government
was, however, directed to file progress report

in this Court every three months.,
5.t is a matter of anguish that subsequent

events show that the trust that was reposed by
this Court on the Government was belied in
be taken for

terms  of the action o

implementation  of  law, namely, the
continuance of industrial activity in arcas in
question in conformity with the user prescribed
by the Master Plan. On 8th September, 1999, it
was noticed that the progress report filed
indicated that though some stcps had bcen
taken but the same had not been taken in the
right carnest as a result of which industrics are
continuing to operate in the residential zone.
The Court directed that if industries in the
residential arca cannot be shifted and relocated
for any reason whatsoever by 31st December,
1999, then those iqdustries shall be closed
down. The Government was dirccted to give
due publicity in the newspapers so as to make

the industry aware.

6.0n 10th 1999, the State

Government came up with an application (IA
No. 1206), inter alia, seeking modification of
the order dated 8th September, 1999 and for
extension of time up to March, 2004 for
shifting of industries which had been found
eligible for allotment of alternate industrial
accommodation under the 'Relocation Scheme'

December,

subject to their functioning in conformity with
the pollution norms under the existing laws. As
per what the Delhi Government itself says in

thin application, survey conducted by Delhi
Pollution Control Committee in the year 1995-
96 showed that about 1,260,000 industrial units

were  functioning in Delhi out  of  which
npproximately 1,001,000 were in
resldential/non-conforming  arcas  and only

about 25,000 in approved industrial arcas, The
application also states that in these 1,001,000

about

industrial — units,

illegally — operating,
7,00,000 workers would be employed. It was
stated that closure of these industrics will result

in hardship to approximately 7,00,000 familics.

7.The question would be can the Government

plead such a justification for violation of law
and throw to winds the norms of environments,
health and safety or is it possible to help the
workers cven without violating law if there is a
genuine will to do so. We would answer the
question after noticing few further facts.

8.In the application (IA 1206) it has been

further stated that out of 32,000 applications
received under the relocation scheme in
December, 1996, approximately 23,000 have
been found to be eligible. The prayer in the
application also is that the industrial units
functioning in residential areas where
concentration of industry is 70%, should be
continued to operate from their existing
location. The applicant thus seeks INSITU
regularization. According to the Government,
about 15,000 industrial units would fall in this
category and another approximately 6,000
industrial units may fall in the category of

houschold industries ('A’ category).

9.At the outset it deserves to be noticed that

assuming for the present, that facts stated
above by the Government are correct and the
plea of INSITU regularization is justified then,
the immediate quustlon \coukLh&\ s to what

steps were tul\cn% g \ﬁ oh*mammg
illegal and unaut}fyrize

number over 5
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favourably considering INSITU regularization  residential/non-conforming — arcas after  Ist

/. with the following conditions : August, 1990 are also not being excluded from

he

(1) Building norms shall be the same as that for
the residential premises.
(i) Non-pollutant/non-hazardous  industrics

would be allowed to operate.

(iii) Augmentation of infrastructurc as per
requirement would be undertaken to meet the
growing demand as a result of conversion of
these areas into manufacturing (light and
service) houschold industries.

13.Despite lapse of  about 3 ycars, nothing

significant, either in respect of infrastructure or
the other conditions has been done. The second
Master Plan of Declhi was enforced w.c.f. 1st
August, 1990. In respect of 'F' category
industries, it provides that no new industrial
unit shall be permitted except in the existing
identified extensive industrial areas. In respect
of such 'F' category industries which were
already existing in non-conforming areas, the
Master Plan provides that the said industrial
units shall be shifted to the permissible
industrial use zone within a maximum period
of three years after the allotment of plots by
various Government agencies. On one hand,
the Master Plan stipulates the shifting of
existing 'F' category industrial units within a
specified time limit and on the other new
industrial units have come up even after
enforcement of the Master Plan and even in
respect of such units the Government has not
only failed to take action but has also

failed to take a positive stand before this Court
that immediate steps would be taken to stop
such blatant violations. Further, when the
Government is asked to give suggestions
regarding stoppage of functioning of these
industrial units, the suggestion that comes forth
is that the industrial units in residential/non-
conforming arcas which were set up after 1996
may be directed to stop the industrial activity
contrary to thc Master Plan, Those violators
who had commenced industrial activity in

the proposal of INSITU regularisation.

4.1t is also necessary to note as to what stand

from time to time the Ministry of Urban
Development  has taken on the aspect of
INSITU regularization. In an affidavit dated
Mh December, 2000 filed by its Deputy
Sccretary, reliance has been placed by the
Ministry upon the statement made by its
Minister on the floor of thc Housc on
November 24, 2000. In that statement
opposing regularization, the Minister said as to
what Dclhi we want to live, what typc of
legacy do we wish to bequeath to posterity and
to our children and grand children. Do we want
our city to become a junkyard of unauthorized
constructions, mirroring civic and moral chaos,
or an orderly and disciplined capital of a
Resurgent Republic, embodying values of
justice and honesty on the basis of which we
have often claimed a pre-eminent position for
our culture and civilization. The statement
further gave facts and figures that 50 million
gallons per day of industrial waste is going into
the Yamuna and said that what it seen flowing
in it today is nothing but sewer and industrial
waste. In Okhla alone, for instance, during
March-April, 2000, the bio-chemical oxygen
demand (BOD) level in the river was about 70
mg. per litre as against a standard of 3 mg. per
litre, i.e. 25 times more than the permissible
level. An apprehension was expressed that if
the present attitudes and practices persist,
Delhi would run the risk of having as many as
30 million people in the next few years and
becoming an ugly, unhealthy, unworkable and
unliveable city. In the process, a fatal blow
would also be dealt to the development of
National Capital Region which comprises a
substantial ~ part of== \
neighbouring Stat qtﬂ“ yana,Rajasthan and
Uttar Pradesh. ,!Q uls&i}-ﬁ_ﬁ@t ;

oflarge number shﬁmiul{’amﬂgg,

important
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allod 0% voneentiation of dndustetes ol
Whivh e entie Tand e feowonght to he
changed o esidential o dndusteiad, shoald
the Master Mlan be amended o destioy (i very
sou! aned stneiire or subvert the Basde notims ol
health, habitation and envicomment oF rewand
the epal extablisher o industies and in the
provess penadize the law abiding resfdents and
condemn them o stay for ever inindustiinl
arcas o foree them (o abandon thede houses
bl with hand carmed income? 10 alvo states
that no one has made it cleme where the
restdents wonld be taken, what would be cost
of resettlement, who will bear it and how the
lavouts and - pattern ol services and
infastiucture, meant for residentinl colonies,
would be adjusted to the requirements off
mdustries and consequent tallie and transport
that would flow not only in the colonies in

question but also in their neighbourhood,
(Emphasis supplied is ours)

15.1n regard 1o the nature of survey that had

been conducted resulting in the proposal of
INSITU repularisation in arcas having, 70%
concentration of industrics, the allidavit states
that demand to secure vital and large scale
changes in the Master Plan, which would have
the effect of tearing its entire fubric apart, is
based upon the preliminary and perceptional
survey of three officers of the  Industries
Department of  Government of Delhi. The
report itself calls the survey 'preliminary. The
survey is ncither scientific, nor precise nor
reliable. 1t does not cven contain detailed
particalars of industrics - whether they are
polluting — or  non-polluting,  licensed —or
unlicensed. ‘The survey also does not indicate
as 10 how many industrial units belong to those
industrinlists who may have already obtained
the benefits of relocation once, cither from the
Delhi Development Authority or from  the
Industrics Department or have sccured space in
fMatted factories and huve come buek again to
the non-conforming, arcas, while keeping the

X

afternative plota allotted to then for shifting, o1
v wet upy ndditbonsl andt or it i the

restdentinl nrean

1O Now, let ue wee what Mindatey anys aller
abont thiee years o it allidavit dated 2Hth
Tuly, 20008, The gaddelines for Master 'lan Tor
Dol 2021 fusied by the Mintatry were filed
alomg with the sadd nffidavit ng

alio n letter dated 28th July, 2003 sent by
Secretary of the Minkatry to the Chairman: of
DDA, The letter atates that the Ministry s
made brond puidelines for the Master Plan
which highlight some of concerns that need
resolution ns well ag possible policy initiatives
g0 aw (o deal with the problem that affect Delhi,
‘The Tetter further states that this should also
addresy the issue of concentration ol industrics
(0 the extent of 70% or more in some non-
industrinl arcas, The puidelines noticed that a
major  issue  confronting  the  planned
development of Delhi is the apparent and
frequent — violation of  the  planning  and
development and control norms, It states that
there is u growing variation between the plan
for Delhi and city on the ground and, thercfore,
it iy cssentiul that the Master Plan policies
should  be implementable in an  cffective
manner and vigorously enforced. The existing
legal framework for enforcement of the Master
Plan  provisions  including  unauthorised
construction and encroachment on public land
also needs  examination so as to initiate
proposuls — for its  strengthening  where
necessary. In the guidelines, there is no specific
reference (o regularisation  as  such  but
evidently thero is a slant in that direction in the
stand of the Ministry, It is, however, nobody's
case that any decision about regularisation has

been taken,

17.Repularization cannot be done il it results
P I :
in ';ﬂﬁwd di dipht ol life enshrined in Art, 21
A o 3¢ o .
Ao L mmt(lplm\r: L question will have to
AU\ e
oy wvl;ldr'}id jl}&yp fiym the angle of those

\
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who lave setup en‘thl. trial units in violation of
. -~
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the Master Plan but also others who are

residents and arc using their premises as

allowed by law. Further, the regularisation
affects not only the remaining 30% residents of
the arcas wherein rcgularization may be in
contemplation but has affect on the entire arca,
infrastructure

particularly with respect to

available.

18.In respect of the infrastructure in housing

components, what provisions should be made
has been incorporated in the Master Plan 2001
which has to be kept in view. The existing
availability and projected need of water supply,
scwerage, power and solid waste has been
indicated in the Master Plan. None has applied
his mind to any of these aspects.

19.At first instance, a proposal for INSITU

regularization in 15 areas was considered. Now
24 areas are sought to be regularized. None of
the aforesaid aspect regarding infrastructure
has been considered before the proposal was
sent by the State Government and Delhi
INSITU

regularization to the Central Government. How

Development  Authority for
can Government of India agree in principle for
INSITU regularisation in isolation without
anyone having examined the relevant
considerations. It is evident that relevant
aspects such as availability of sewerage,
drainage, power and water have not been
examined. Further, a perusal of the survey
document shows that many industrial activities
were polluting in nature. The proposal was
considered by Delhi Development Authority on
20th December, 2002, The note dated 20th
December, 2002 notices that a large number of
industrial clusters are existing in various parts
of the National Capital Territory of Delhi in
contravention of land use provision of the
MPD 2001 and thereby facing the problem in
their continuance on their existing site and with
a view to resolve this problem a policy needs
to be evolved for regularization/redevelopment

of the said industrial clusters so that it may

X

eventually be considered to be part of the MPD
2021, It was decided that the redevelopment
proposal could be formulated and taken up by
forming co-operative industrial socicty by the
beneficiaries. Total redevelopment work will
be undertaken by the co-operative society at
their own cost. Changes in land use and
enhanced FAR facilitics were directed to be
paid to the concerned authorities by the
society. All  thesc  proposals, — without
examination of the relevant consideration as
noticed hereinbefore, were approved and were
forwarded to the Government of India. All this
has happened despite the fact that the Ministry
of Urban Development, in terms of its letter
dated 8th September, 2000 had informed the
Delhi Development Authority that the change
in the Master Plan was not justified. No
detailed justification for change of land use
from residential to industrial and the
parameters on which such change would be
based had been given. The matter has also not
been discussed and deliberated with the
Central Pollution Control Board, Town and
Country Planning Organization and the Delhi
Urban Arts Commission. It was not made clear
as to what would happen to those who are

using their residential premises in

accordance with the provisions of the Master
Plan. The changes in the Master Plan or its
norms to accommodate illegal activities not
only amount to getting reward for illegal
activities but also results in punishing the law
abiding citizens. We may refer to another letter
dated 15th November, 2001 sent by the
Ministry of Urban Development to Delhi
Development  Authority on  the issue of
INSITU regularization stating that the issue of
industrial housing, sanitation, infrastructure
and adherence of polluting control norms have

to be stressed and detailed in_such studies.
DDA was also asked to ;@;&l ~hpthersuch

[(Ex my u\‘us s}

presently operating Er ' &Udr h},u‘}:\ Spyt i
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areas where non-cc
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or whether they represent logical extension of
/. existing industrial neighbourhood. It reiterated
 that the quality of life, environment and the
rights of the residents have to be highlighted in

forefront.

20.The question cannot be examined only from

the angle of the industry or even those who are
cmployed there in the said industrics. It is
imperative for the State Government, Delhi
Development  Authority as  also  the
Government to address itsclf to the larger
question of mnot only legalizing blatant
illegalities but as to what Delhi is intended to
be left for the children and future generation by
permitting industrialization in residential areas.
The facts demonstrate that the State
Government and Declhi Development Authority
have been wholly remiss of all its functions,
duties  and Central
Government, for the reasons which are not far
to seek, has been shifting its stand. As against a
definite and positive stand taken in the years
2000 and 2001 and affidavits filed in this
Court, there is a shift in the stand in the
affidavits filed in the years 2002 and 2003. As
against the principled stand taken in the
affidavits filed in the year 2000, now the stand
in nutshell is that question would be considered
when Master Plan for 2021 is finalized. There
is no plausible answer to the question as to
why in the meanwhile the illegality should
continue without any action. In any case, as at

obligations.  The

present there is no regularization. The

industrial  activities in  residential/non-

conforming zones are wholly illegal.

21.The Delhi Development Authority has to

bear in mind that it has to perform its function
in accord with the provisions of the Delhi
Development Act, 1957 which was enacted to
provide for the development  of  Delhi
according to the plan and for matters ancillury
thereto. 'Amenity,’ as provided in S. 2(a),
includes road, water supply, street lighting,
public works clc.

drainage, sewerage,

'Building,' as provided in S. 2(b), include any
structure or ercction or part of a structure or
crection which is intended to be usced for
residential, industrial, commercial or other
purposes, whether in actual use or not. The
obligation to prepare a Master Plan is
contained in S. 7 of the DD Act. The Master
Plan is required to define the various zones
into which Delhi may be divided for the
purposes of development and indicate the
manner in which the land in cach zone is
proposed to be used. The preparation of the
zonal development plans has been provided for
in S. 8. The said plans provide for the proposed
land use. The Town Planners are supposed to
examine various aspects before preparation of
the Master Plan and Zonal Plan and providing
the land use. The Act provides for a detailed
procedure for modification of the Master Plan
and the Zonal Development Plan (Section 11-
A). Section 14 forbids use of land in
contravention of the plans. It provides that no
person shall use or permit to be used any land
or building otherwise than in conformity with
plan in a zone. Section 29(2) is a penal
provision, inter alia, providing for the penalty
on any person who uses any land or building in
contravention of S. 14. Section 31-A is the
power of the authority to secal unauthorised

development.

22.The illegal industrialization in
residential/non-conforming area commenced
and has continued and the Authority, the
Governments  and its agencies have been
totally negligent in discharge of its functions
and obligations under the provisions of the DD
Act.

23.Regarding the non-setting up of Industrial
Estates in Delhi what the position was in 1990,
when the second Nj,hu_r.LLn was enforced, is
A © il ibdated 2nd February,

ISSIQNE (Planning),

uppdrunl fron
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industries and the setting up of the industrial
estate in Delhi, that affidavit states :

"Master Plan for Delhi 2001 (MPD-2001),
camec in 1-8-1990, stipulates

carmarking 6 to 7% of land in urban extension

forcc on

and thus the development of 16 new light
industrial arcas (1533 ha.) and another 263 ha.
for extensive industrial arca to be mainly
utilized for shifling of existing incompatible
industrial units. As per MPD-2001 in 1981
there were about 46,000 industrial units out of
which 8000 were in non-conforming arcas
which were to be shifted. Tt was rcassesscd that
about 24000 industrial units will
shifling and by 2001 the total number of
industrial units will be around 93000. MPD-
2001 clearly stipulates that the action for
shifting of polluting industries is to be taken by
Declhi Administration, as cited below :

require

'Action shall be taken by Delhi Administration
to prepare a list of individual noxious and
hazardous industrial units to be shifted and
depending on the polluting/hazard,
administration may force these industrial units
to shift within a maximum prescribed period of
3 years.'

It further stipulates the following policy
guidelines :

The hazardous and noxious industrial units are
not permitted in Delhi.

No new heavy and large industrial units shall
be permitted in Delhi.
No new acid, chemical and paints and varnish

industrial units to be permitted.

No new extensive industrial units shall be

permitted except in  existing identified
extensive industrial areas. [Existing non-

conforming extensive industrial units shall be
shifted to the extensive industrial use zone
within a maximum period of 3 ycars after the
allotment of plots by various Government

agencies.

>

Non-conforming light and scrvice industrial
units with 20 or more workers shall be shifted
to the industrial use zones within a maximum
period of 3 years after the allotment of plots
and by providing nccessary incentives by the
various Government agencies in conforming
usc zones."

3. Delhi Administration vide Chief Sceretary's
17-9-1991 addressed to Vice-
Chairman, Dclhi  Development  Authority
conveyed that ‘it is now the cstablished policy
of the Delhi Administration not to develop any
new industrial estates in the Union Territory of
Delhi. All non-conforming light and cxtcnsive
industrial units would have to close down/shift
on their own to arcas outside Delhi, as no more
industrial arcas arc to be developed and (b)
further, that in the additional 2% area being
carmarked for scrvice scctors/establishments
industrial activities contained in Annexures I1I-
A, III-B and III-C of the revised Master Plan

would be promoted'."

letter  dated

24.The affidavit further states that the matter

was placed before the Authority in its meeting
dated 7th July, 1992 and the proposal of the
Delhi Administration with certain conditions
was approved. The DDA resolved that
planning for industrial activity may continue as
envisaged under the Master Plan of Delhi 2001
at the rate of 6 to 7% of urban extension area.
It further states that pending the said policy
decision, no new industrial development was
taken up and even the industrial area indicated
in the dcvelopment plan of Dwarka (181
hectare) was reverted to commercial and other

land uses.

25.In the light of the aforesaid, when even

industrial area is reverted to commercial and

other land use, we fail to understand :

1. Why no action was taken to enforce the

Master Plan  and  for stop ;u;c‘—"-g!.“*v»-tlxq
.J\ \/

functioning ol the in sfrfed _in—the
residential/non-conforming/s
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26.Further. in the light of the letter of the Chief

Secretary dated 17th September. 1991, 1t is not
open to the State Government to argue that for
want of acquisition of the land. the industnal
ould pot be developed. They had
themselves written to DDA not to develop any
pew industrial estate in the Union Temtory of

elhi. Even existing industrial area, as above-

potad: was divertad. The State Government has

been repeatedly taking time from the Court for
the shifting of the offending industrial activity.
If it was pot the responsibility of the State
Government to shift the industry. what was the
purpose of filing IA No. 120699 secking

PR

extension of ime up to March, 2004

znd for secking modification of the order dated
S$th September, 1999 whereunder the industries
were directed to be closed by 31st December,
1999. Even at the cost of repetition, we may
zgzin pote that for the present we are
exzmining the aspect of shifting of industries
which have come up after 31st December,
1989 in residential’non-conforming areas.The
letter dated 17th September. 1991 also states

2t the MCD announced its ad hoc registration
policv_in 1989 with the prior approval of the
Lt. Governor to grant ad hoc registration to
units which had unauthorisedly_established
themselves in _non-conforming areas till 31st
December. 1989, In this situation._we see no
reasons whv those units which have come up

after 31st December. 1989 shall not be closed

and sternlv dealt with. We are unable to find

znv eguitv in favour of such violators of law,

P

27.The regulanization would also pesult i
making the concept of NCR non-funetional
and inoperative.

28.The National Capital  Region Manning
Board Act, 1983 (for short, the 'NCR Act') was
enacted to provide for the constitution ol o
Planning Board for the preparation of o plan
for the development of National  Capital
Region and for co-ordinating and monitoring

the implementation of such plan and  tor

evolving harmonized policies for the control of

land uses and development of infrastructure in
the National Capital Region so as to avoid any
haphazard development of that region and for
matters  connected  therewith  or incidental
thereto. The arcas within the National Capital
Region are specified in the Schedule to the
NCR Act. National Capital Region comprises

the area of entire Delhi, certain districts of

Haryana, Uttar Pradesh and  Rajasthan s
provided in the Schedule, 'Regional Plan' as
provided in 8.2 (j) means the plan prepared
under the NCR Act for development of the
National Capital Region and for the control of
land uses and the development of infrastructure
in the National Capital Region. What the
Regional Plan shall contain is provided in S,
10. Section 10(2) provides that the Regional
Plan shall indicate the manner in which the
land in the National Capital Region shall be
used, whether by carrying out development
thereon or by conservation or otherwise, and
such other matters as are likely to have any
important influence on the development of the
National Capital Region and shall include the
following elements needed to promote growth
and balanced development of the National
Capital Region, namely :

(a) the policy in relation to land use and the
allocation of land for difterent uses;

| ———

(b) the proposals fof p afo b settlement
pattern;
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(¢) the suitable

4‘ cconomic basc for future growth;

proposals for providing

(d) the proposals regarding  transport and
communications including  railways  and
arterial roads serving the National  Capital
Region;

(¢) the proposals for the supply of drinking
water and for drainage;

(D indication of the arcas which require
immediate development as "priority arcas," and
(2) such other matters as may be included by
the Board with the concurrence of the
participating States and the Union territory for
the proper planning of the growth and balanced

development of the National Capital Region.

29.Section 27 provides that the provisions of

the NCR Act shall have effect notwithstanding
anything inconsistent therewith contained in
any other law for the time being in force or in
any instrument having cffect by virtue of any
law other than the NCR Act; or in any decree
or order of any Court, Tribunal or other
authorty.

30.In exercise of power under S. 10 of the

NCR Act,
prepared a Regional Plan - 2001 for National
Capital Region as approved by the National
Capital Region Planning Board constituted
under S. 3(1) of the NCR Act. Besides others,
the Union Minister for Works and Housing as
Chairman of the Board, the Chicf Minister of
Haryana, Rajasthan, Uttar Pradesh and Delhi
are members of the said Board, Regional Plan -
2001 recognises the unprecedented growth of
Delhi and notices that the planned growth of
Delhi is possible only in a regional context. In
fact, the need for regional approach was felt as
early as 1959 when the draft Master Plan of
1962 recommended that a statutory National
Capital Region Planning Board shoyld

the Government of India has

X

31, The aforesaid plan took into consideration

the host of serious problems by which Delhi
was besieged and the causes of those problems
and the genesis of Delhi's growth on account of
rapid urbanization and ability to offer wide
scile  employment

opportunitics  for large

through  specialization  and increased
productivity in manufacturing and supporting,
services. It noticed that till 1951, Delhi was
essentially an administrative centre with a
population of 14,5 lakhs but, the expansion of
industry, trade and commerce providing
opportunitics for cconomic development, in
turn, began to transform its character from an
administrative city to a multifunctional city
and, exhibited a significant functional shift to
industrial ~character in 1981  when  its
population size became 57.3 lakhs, recording a
growth of about 300% since 1951. It also
notices that as Delhi grows, its problems of
land, housing, transportation and management
of essential infrastructure like water supply and
scwerage beccome more acute. The city lacks
reliable and adequate sources of water, and,
thus, has to depend upon the adjoining States
to meet its water supply requirements. The plan
notices the need for the development policies,
programmes and plans aiming to relieve Delhi
from additional pressurcs and avoid adding
new pressures. We may note that in the
affidavit dated 29th September, 2000 filed by
the Deputy Sccretary of the Ministry of Urban
Development, it was stated that those requiring
plots of more than 250 sq. metres would be
accommodated in the National Capital Region
where plots of very large size are available
infrastructure  facilities.

with all necessary

Further, the documents filed along with

another affidavit of the same officer dated 29th
November, 2000 show the progress of certain
items of work as noticed in the meeting dated
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Court dated 12th September, 2000 in respect of
‘the National Capital Region. It states :

"V. National Capital Region - Interface

An Interfacc amongst the industrialists of
Delhi and those of the three National Capital
Region States has been organized by the
Ministry of Urban Dcvelopment, through the
National Capital Region Planning Board on
September 30, 2000 at Vigyan Bhawan from
10.00 a.m. onwards. The basic objcctive of this
interface is  to facilitate  exchange of
information amongst the industrialists of the
National Capital Region and to acquaint them
with the facilities that are available, including
larger size of plots, lower cost of plots and
availability of auxiliary infrastructurc in the
shape of residential plots and commercial
plots.

The Delhi industrialists would be made aware
of the fact that many big industrial houses like
Sony, Daewoo Motors etc. are setting up their
industries in the National Capital Region States
and this would give rise to demand for
The representatives of
Development

ancillary industries.
Haryana State  Industrial
Corporation (HSIDC), U.P. State Industrial
Development  Corporation (UPSIDC) and
Rajasthan State Industrial Development and
Investment Corporation (RIICO) would also be
attending the Interface and would indicate the
loan facilities that would be made available.

The National Capital Region Planning Board

has facilitated development of 1,14,000
residential ~ plots, 17,000  commercial
plots/office space and 10,000 industrial

plots/sheds in the National Capital Region."

32.In the affidavit dated 4th December, 2000
of the same officer, it has been stated as under :

“That at the said INTERFACE, an exhibition
was also organized, where the agencices of three
State Governments - Haryana, Rajasthan and
Uttar Pradesh - displayed their information in
respect of availability of plots as well as of

industrial infrastructure, It was indicated that
over 6,000 industrial plots ol various sizes,
ranging from 100 to 1 lakh sq. mtrs. were
available for immediate allotment. Some of
these plots were of very large sizes and they
could be sub-divided to create a larger number
of plots.

That, another meeting of senior officers of the
State Governments of three National Capital
Region  States  and their  Resident
Commissioncrs was called by the Union Urban
Development Minister on November 30, 2000.
In this mecting, the Government of Haryana
indicated that besides vacant plots alrcady
developed in industrial cstates it would, if
required, develop 14,487 acres  of land
scparatcly and make available as

many as 80,000 plots of average size of 500 sq.
mtrs. The nccessary infrastructurc is cither
available or can be made available in a short

time."

33.The material on record shows that the

National Capital Regional Planning Board has
been taking initiative to cncourage the shifting
of the industries to National Capital Region. It
appears that in January, 2001, number of plots
were available in the States of Rajasthan,
Haryana and Uttar Pradesh for industries to
shift. The industry was also informed that large
plots can be further sub-divided to
accommodate more number of small units. It
does not, however, appear that any significant
intcrest was shown by the industry. We arc not
suggesting that there are no problems but the
same are not insurmountable and can be sorted
out. Therc is no obligation to provide
alternative plots to
commenced industrial activity. The second
Master Plan stipulates to provide alternate
plots only to those who had set up industrial

units up to 31st December, 1989. As alread

those who illegally
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permissible use in the Master Plan. It is a

¢~ matter for Government to decide if it wants to

provide alternative industrial plots to thosc
who illegally commenced that activity but that
cannot further delay the closing of continuing
illegal industrial activity. In our view, lack of
action and initiative by the authorities is the
main reason for the industry merrily continuing
illegal activity. There is total lack of
enforcement of law by the concerned

authonties.

34.Regarding the availability of alternate

industrial plots, it may be useful to notice the
plots that are available in the National Capital
Region. The affidavit filed on 8th May, 2003
on behalf of the NCR Planning Board states
that plots on 2433.63 acres of land in the
Nztional Capital Region were available. If
there are teething problems, it is for the
concerned authorities to sort out the same.

35.Laghu Udyog Bharati, an association of

smazll scale industries, has taken the stand that
the Government has been issuing ad hoc
licences and collecting taxes from industrial
units which would show that the industries
were working within the knowledge and
consent of the Government. The stand taken is
that since the industries were working with the
consent of the Government, it cannot be said
that the use by industries is non-
conforming.The stand is wholly misconceived.
An illegality would not become a legality on
inaction or connivance of the Government
authorities. There cannot be any doubt that
non-conforming industrial activities could not
have commenced or continued at such a large
scale in the capital of the country if the
Government and the concerned authorities had
performed their functions and obligations
under various statutes. But such a situation
cannot be permitted to continue forever so as
to reach a point of no return, where the chaotic
situation in city has already reached. The law
breakers, namely, the industries cannot be

absolved of the illegalities only on the ground
of inaction by the authorities.It would be useful
to notc as to what is stated in the affidavit of
the President of the aforesaid association. It
reads :

"The chaotic situation existing today would not
have developed had the authoritics carried out
their dutics and taken steps to develop
industrial areas as provided for in the MPD-62
as well as the MPD-2001.For the reasons best
known to the authoritics, the planncd
development of Delhi was never undertaken.
On the other hand, they were busy in granting
ad hoc licenses for non-conforming arcas,
electricity connections, water connections,
collecting electricity, water, property tax at
commercial rates; collection of Sales Tax and
Excise from these industries, which were
coming up. Had the concerned authoritics
discharged their duties casted upon them by the
two Master Plans, the legal and statutory
document for the planned development of
Delhi to which they were duty bound to
perhaps the situation, which Delhi is in today,

would not have arisen."”
(Emphasis has been supplied by us)
The affidavit further states that

"That it is repectfully submitted that till today
not only MCD, but also D.V. B. Water
Department, Excise and Sales Tax Department,
Factory Departments, Provident Fund and ESI
Department have been recognizing  the
existence of the industries in the non-
conforming areas and in total each industry is
being visited by 53 dcpartmental inspectors of

the Government."

36.From the facts noticed above, it is cvident

that a casual approach was adopted in
recommending INSITU regularization.

ARN

ngst li

37.A rcport of group of exp

54 'F' category industries
reported that the industrig
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or using clectroplating, dyeing, pickling,

t§ anodizing, coal fired boilers, forging and

casting arc polluting in  naturc  and
reccommended a list of 33 activitics to be
polluting. The report is filed along with the
affidavit  dated Sth February, 2001  of
Commissioner  of  Industrics of the Delhi
Government.  The  proposal  for  INSITU
regularization, however, does not even exclude
the industries carrying the said activitics from
regularization. Further the proposal docs not
state what manufacturing activities arc being
carried on in 24 arcas where the regularization
was contemplated. In fact, in respect of the
arcas where INSITU regularization is under
contemplation, many manufacturing activities
cven going by the report of the group of
experts, would be polluting. All this shows

total non-application of mind.

38.In respect of a large number of

unauthorised industrial activities in non-
conforming areas, the Municipal Authorities
have expressed helplessness in taking action on
the apprehension of breakdown of law and
order in areas. The Municipalities have
constitutional
planning. Part IX-A was inserted by
Constitution (74th Amendment) Act, 1992
w.e.f. Ist June, 1993. Article 243-W provides
for the powers, authority and responsibilities of
the Municipalities ctc. Article 243-W reads as

responsibilities of  town

under :

"243-W. Powers, authority and responsibilities
of Municipalitics, etc.- Subject to the
provisions of this Constitution, the Legislature
of a State may, by law, endow-

(a) the Municipalities with such powers and
authority as may be necessary to enable them
to function as institutions of sclf-Government
and such law may contain provisions for the
devolution of powers and responsibilitics upon
Municipalitics, subject to such conditions as
may be specified therein, with respect to-

(i) the preparation of plans for economic
development and social justice;

(if) the performance of functions and the
implementation  of schemes as may be
entrusted to them including those in relation to
the matters listed in the Twelfth Schedule;

(b) the Committees with such powers and
authority as may be necessary to enable them
to carry out the responsibilities conferred upon
them including those in relation to the matters
listed in the Twelfth Schedule.”

39.Th¢ Municipal Corporation has the

responsibility in respect of matters enumerated
in 12th Schedule of the Constitution of India,
regulation of land use, public health,
sanitation; conservancy, solid waste
management being some of them. Section 345
of the MCD Act contains the power of the
Commissioner to seal. Section 416(1) provides
that no person shall, without the previous
permission in writing of the Commissioner,
establish in any premises, or materially alter;
enlarge or extend, any factory, workshop or
trade premises in which is intended to employ
steam, electric, water or other mechanical
power. Section 417(1) stipulates that no person
shall use or permit to be used premises for any
of the following purposes without or otherwise
than in conformity with the terms of a licence
granted by the Commissioner in this behalf,
namely :

(a) any of the purposes specified in Part I of
the Eleventh Schedule;

(b) any purpose which is, in the opinion of the
Commissioner dangerous to life, health or
property or likely to create a nuisance;

(c) keeping horses, cattle or other quardruped
animals or birds for transportation, sale or hire

or for sale of the produce hereof; or

—y
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40.Scetion 461 provides for punishment for
“ certain offences. Part 1 of the THth Schedule of
the MCD Act provides the purposes for which
the premises may not be used  without a
licence. The 12th  Schedule  provides  for
various penalties, i.c., finc and imprisonment
which may be imposed on contravention of
various provisions of the MCD ActIt does not
lic in the mouth of the Corporation to plead
helplessness to carry out responsibilities and
obligations under

the MCD Act. The scaling of the premisces was
done in two phases, i.c. on 7th January, 2001
and in sccond phasc as on 3rd March,
2001.0ut of nearly 35,522, only 5,139 units
were scaled. It has not been explained whether
any scaling was donc in the arcas now undcr
the contemplation for regularization on the
ground of 70% industrial concentration. The
Dclhi Government and DDA have also not
explained that while arriving at figure of 70%
industrial concentration, the industries which
were not operating or those premises which
were lying vacant or. those which were sealed
in phases 1 and 2, were taken into
consideration or not. These questions arise
since the survey conducted by the MCD in
some of the areas show that large number of
premises were lying vacant and/or no industrial
activity was going on. Further, the survey also
shows that many industries were carrying on
industrial activity which was per se polluting.

41.In Virender Gaur and others v. State of

Haryana and others ((1995) 2 SCC 577),
referring to principle No. 1 of Stockholm
Declaration of United Nations on Human
Environment, 1972, this Court observed that
right to have living atmosphere congenial to
human existence is a right to life. The State has
a duty in that behalf and to shed its extravagant
unbridled sovereign power and to force in its
policy to maintain ccological balance and
hygienic environment. Where in the Zonal
plan, a land is marked out and reserved for

A

park or recreational purpose, it cannot be
allotted for building purpose though housing is
a public purposc. Further, it was obscrved that
though the Government has power to give
directions, that power should be uscd only to
effectuate and further goals of the approved
scheme. Zonal plans cte. and the land vested
under the Scheme or reserved under the plan
would not be directed to be used for any other
public purposes within the area envisaged
thercunder, Dealing with the contention that
two decades had passed, it was held that self-
destructive argument to put a premium on

inaction cannot be accepted.

42.In M. 1. Builders Pvt. Ltd. v. Radhey Shyam

Sahu and others ((1999) 6 SCC 464), this court
observed that no consideration should be
shown to a builder or any other person where
the construction is unauthorised. Judicial
discretion cannot be guided by expediency.
Courts are not free from statutory fetters.
Justice is to be rendered in accordance with
law. Judicial discretion wherever it is required
to be exercised has to be in accordance with
law and set legal principles. Judicial review is
permissible if the impugned action is against
law or in violation of the prescribed procedure
or is unreasonable, irrational or mala fide. In
para 73, this Court reiterated that in numerous
decisions, it has been held that no
consideration should be shown to the builder or
any other person where construction is
unauthorised. This dicta is now almost
bordering the rule of law. A discretion which
encourages illegality or perpetuates an
illegality cannot be exercised. In M. 1. Builders
Pvt. Ltd. v. Radhey Shyam Sahu and others
((1999) 6 SCC 532), this Court declined to
come to the aid of a law violator.

43.In Administrator, Nagar Palika_y.
and others ((2001) 9 SCC 2. fﬁ!

m=s

understood and interpretec

entire scheme, purpose
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enactment. The hazard to health and

b5, environment of not only the persons residing in

the illegal colonization arca but of the entire
town as well as the provision and scheme of

the Act had to be taken into consideration,

44.In Faqir Chand and another v. Shri Ram

Rattan Bhanot and another ((1973) 1| SCC
572), dealing with use of premises in Delhi by
a tenant contrary to the purpose for which it
could be used in terms of the lease between the
landlord and the paramount lessor, this Court
observed, while dealing with a landlord-tenant
dispute that the policy of the Legislature seems
to be to put an end to unauthorisecd use of
leased land rather than merely to enable the
authorities to get back possession of the leased
lands. While dealing with the provisions of DD
Act and Cl. (k) of proviso to sub-section (1) of
S. 14 of the Delhi Rent Control Act, 1958, it
was noticed that the Legislature has clearly
taken note of the fact-that the enormous extents
of land have been leased by the three
authorities mentioned in that clause, and has
expressed by means of this clause its anxiety to
see that these lands are used for the purpose for
which they were leased. It was also observed

that the authority may not be

prepared to accept compensation but might
insist upon cessation of the unauthorised use.
Since the most of the land used for industrial
purpose in residential/non-conforming areas is
leased land, it was even open to the authorities
to cancel the lease on account of the misuser.

45.In Dr. K. Madan v. Krishnawati (Smt.) and

another ((1996) 6 SCC 707), it was held that
observations made in Punjab National Bank v.
Arjun Dev Arora and others ((1986) 4 SCC
660) : to the effect that as long as the penalty
for wrongful user is continued to be paid, the
deviation of user could be permitted, do not
appear to be in consonance with the decision of
the large Bench in Faqir Chand's case (supra).
On one hand, we have the decisions observing
that merely by payment of penalty, continued

2

—

misuser cannot be permitted and on the other

the misuser commenced and  continued
contrary to the land use under the nosc of the

authoritics without any action being taken.

46.In V. M. Kurian v. Statc of Kcrala and
others ((2001) 4 SCC 215), while quashing the
the State
exempting the provisions of Kerala Building
Rules, 1984 for constructing an cight storeyed
building contrary to the mandatory provisions
of the Rulcs, it was obscrved that the Rules

order passed by Government

were mandatory in nature and are required to
be complied with. The construction of high-
risc building and obscrvance and compliance
thereof is for public safety and convenience.
There cannot be relaxation of the Rules which
are mandatory in naturc and cannot be
dispensed with especially in the use of a high-
rise building.

47.In the present case, the land cannot be

permitted to be used contrary to the stipulated
user except by amendment of the Master Plan
after due observance of the provisions of the
Act and the Rules.Non-taking of action by the
Government amounts to indirectly permitting
the unauthorised use which amounts to the
amendment of the Master Plan without
following due procedure.

48.In this very matter, dealing with the

industries of 'H' category which now stand
shifted pursuant to the order of this Court, it is
pertinent to note what a three Judge Bench of
which one of us (B. N. Agrawal, J.) was a
member said in relation to entrepreneurial
failure and total apathy non-concern for social
good and bencefit by the authoritics as under :

"The issues are long pending - the issues are
urgent since the entire society is impaired - no

exception can be taken to the legal battles
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entreprencurial thilure and total apathy  and
non-concern tor social good and benefit, The
Delhi Development Act off 1957 envisaged
prepatation of' a Master Plan for Delhi with a
definite statutory direction to define various
zones into which Delhi may be divided tor the
purposes of development and the manner in
which the land in cach zone is proposed to be
used and  the  stages by which  such
development shall be carried out, As a matter
of fact the Master Plan came into existence in
1902 and "H' category industries ought to have
shifted out of the arca specified therein by
1962 itselfl Then came the Master Plan of 1990
o combat the existing situation with a
specified period of shifting within three years
i.e. there was an obligation on the 'H' category
industries to shift and relocate in terms of the
Master Plan by the year 1993 and the social
activist by rcason of the failure of the
entrepreneurs, moved this Court in 1995
whereupon, after allowing all  possible
opportunitics to all entreprencurs and upon
assessment  of the situation through the
appointments of commissions and obtaining
various reports on these aspects, passed the
order on 10-5-1996 (M. C. Mehta v. Union of
India ((1996) 4 SCC 351) which has till date
not been complied with indeed a sorry state of
affairs and a total neglect and apathy towards
the society, new and novel submissions are
advanced as in any adversarial litigation but
unfortunately as noticed above it is too late in
the day to contend otherwise, apart from what

the order contains as of 10-5-1996

(M. C. Mehta v. Union of India ((1996) 4 SCC
3s1)."

49.In Indian Council for Enviro-Legal Action

and others v. Union of India and others ((1996)
3 SCC 212), this court was concerned with a
public interest writ petition filed by an
environmentalist association alleging
environmental pollution caused by private

industrial units. It was held that the writ

o

petition is not really for issuance of appropriate
writ, order or directions against the
units/factorics which were running polluting
industrics and had not cven installed any
cquipment  for trcatment  of highly toxic
cfMuents by them, but is dirccted against Union
of India, Government of Rajasthan and
Rajasthan Pollution Control Board to compel
them to perform their statutory duties which
they had failed to carry out and thereby
scriously undermined the right of life of the
residents of Bichhri and the affected area
guaranteed by Art. 21 of the Constitution. If
this Court finds that thc authoritics had not
take action required of them by law and that
their inaction is jeopardising the right to life of
the citizens of this country or any section
thereof, it is the duty of this Court to intervene.
If it is found that the respondents are flouting
the provisions of law and the directions and
orders issued by the lawful authorities, this
Court can certainly make appropriate
directions to ensure compliance with law and
If an

industry is established without obtaining the

lawful directions made thereunder.

requisite permission and clearances and if the
industry is continued to be run in blatant
disregard of law to the detriment of life and
liberty of the citizens living in the vicinity, can
it be suggested with any modicum of
reasonableness that this Court has no power to
intervene and protect the fundamental right to
life and liberty of the citizens of this country.

50.We may also recall what the Constitution

Bench said in Oleum Gas Leak case (M. C.
Mehta v. Union of India ((1987) 1 SCC 395) in
relation to hazardous or inherently dangerous
industry, and we quote :

"We are of the view that an enterprise which is

engaged in a hazardous or

inherently

dangerous industry which poses
threat to the health and safec
working in the factory a
surrounding areas owes ¢
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estdents off the oty violating their
“ constitutional rights enshrined under At, 21 of
e Constitution ot Indiac Further, it s
necessany o bear i nund that the Tawmakers
repose confidence in the authonties that they
Wil ensure implementation of the Taws made
by theme 10 the  anthorities breach  that
confidence and act in dereliction of their
duties, then the plea that the observance of law
will now have an adverse ettfect on the industry
or the workers cannot be allowed. Within the
framework of law, Keeping in view the norms
of envitonment,  health  and  safety,  the
Government and its agencies, it there was
genuine will, could help the industry and
workers by relocating industries by taking
appropriate steps in last about 15 years, On the

other hand, it encouraged illegal activities.

53.1t may be noticed that the proposal of

INSITU regularization has also been opposed
by the National Regional Board which has
pointed out that the “very purpose of the Act
would be defeated by such regularization. It
would lead to further congestion of Delhi
instead of decongestion which was the very
purpose for which the Act was enacted. Mr.
Mukul Rohtagi, learned Additional Solicitor
General appearing for Municipal Corporation
of Delhi, Mrs. Sheela Sethi, learned counsel
appearing for National Regional Board and
Shri Panjwani, learned counsel appearing for
Central Pollution Control Board have opposed
the continued unauthorised use for industrial
activity of residential/non-conforming arcas as
also the proposal of INSITU regularisation. It
has been contended that such industries should
be immediately closed down/shifted. Mrs.
Sethi contended that INSITU regularization
would defeat the very purpose of the Act under
which NCR was established. The contemplated
action of regularization would run counter to
the object of the Act which is to decongest the
city of Delhi from the industrial activity, The
Act of regularization would result in further

o

congesting already hiphly congested city, Mr.
Panjwani contended  that the  regularization
would further result in aie and water pollution
and would also attect the undergronnd water,
Learned counsel tarther submitted that from
materinl on record, it does not appear that

anyone examined a8 to o what efteet  the

repulatization  will have on the aspeet of

pollution It has been pointed out on behall of

CPCB that such regularization would result in
further pollution of aie ambient, water pollution
besides  causing other  environmental
hazardous, For reasons already stated, we find

substance in these contentions,

54.Residents of Poorvi Viswas Nagar Samaj
Kalyan Samiti have filed Writ Petition No. 98
ol 2000 opposing INSITU regularization and
pointing out that the Viswas Nagar is an
approved residential area where residential
buildings have been  constructed by the
residents and no industrial activity is allowed
as per law. Many of the plots in which the
people are residing were purchased by them
{rom the custodian of

Evacuces property. It is further pointed out that
recently industrial units were established in
contravention of rules and by adopting unfair
means. They have, thus, objected to the
INSITU regularization,

55.From the aforesaid, it is cvident that the

industry  belonging  to 'F'  category in
residential/non-conforming  arcas  could not
come up afler Ist August, 1990 since even the
existing I category industry in non-
conforming arcas was required to be shifted to
the permissible zone within a maximum period
of three years alter allotment of plot. The same
is the position in respect of light and service
industry belonging to 'B' to 'E' category except

that depending  upon  number of workers

cemployed, the Master Plan stipuljtes=ditterent
IR Y

time schedule for these imluslri(‘:-xq«/s 1
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SEDaspire the e span mentiansd iy 19
VMaster Plan hay wma o onpieed o and vacions
appartnnities having beon anven duving 1993,
1998 and 1997 and notces s, and L3 yoars
having passad, the non-contarming wse by the
indusiny has continuad. A e has come thal
uch non-contormuing use must stop at least hy
those who commencad it ttom and atler st
Aungust, 1990,

S7.The  positon in respect  of honsohold
industries which are pernussible, the question
of the same not bowmg  caried onin

restdennal non-contfomung - arca wonld - not

anse. The difticulty arises e carying on ol

such activity: of houschold industey: which s
not permussible. The State Government sought
expansion of 'A' category  industries,  The
Government of India has approved only 6 oul
of list of 41 industries. In case, the remaining
are not approved, impermissible 'A' category
industrial units  shall also have o0 stop
functioning. It is imperative for the Central
Government to expeditiously decide this issne
one way or the other. In short, permissible
houschold industry activity can go on and
impermissible activity has to stop,

58.The plea of INSITU regularization and mild
resistance to shifting has been propounded
only by Mr Govardhan, learned counsel
appearing for Delhi Government, In same
fashion it was substantially supported by Mr,
Kailash Vasdev, senior Advocate appearing lor
Union of India and Mr. Saharya, learned
counsel appearing for Delhi Development
Authority though without taking u delinite
stand. DDA merely adopted the stand of Union
of India. Insofar as Union of India is concerned
having already taken a contrary stand as above
noticed, it adopted a middle path without
clearly supporting or opposing the Delhi
Government INSITU
regularization by taking a stand that it haos
issued guidclines and would consider the
question of INSITU regularization at the time

on the issue of

X

ol nahieation of Nastor Py 2000 e s
Naster Pl o nat likely i he Dinalpasl
Aot 2 years by s view, the anppesiing n)
DYl Ciovernimwind s that pensding apipievil 1)
propesal ol INEEECE el iaatinn, - s
Sl s g o ik eabepingy iy 1l
closel/alitiedl L
costdontinl/mon comtorming - wva i olhey
words, (0 meanas that the illegalivy shonlid e
ther povitied (o he cantied 010 the ey
Nastor Plan s tinahised whethei 10 talees by
vonrs o moe, I oregaed b sther el

he  ordared o he

indvsteind wndts, the soggestion pot barth 1n
hohalt ot the Delhi Ciavepmment s ol
ivmedinte  divections toe ologie/shitiing il
only those industeiad vnita shall be ade whieh
wore sel up altor Yae December, 1990wy e
the order datod 191 April, 1996, the dustrial
aetivity in residentind/non-contormmng - areis
was divected 1o he elosed afler 3t Deceiber,
1996, Weo, however, gee no Justilication 1o
continmnee of the ilegal and unitharsed
industrinl aetivily in residentiol/non
contorming arens which commenced after st
Aungust, 1990, 1 would also apply (o industries
in entegories '3 (0 "1

59,In respect of howsehold industiry helonging

o 'A" entegory, it was contended on hehinlf of
the Delhi Government thiat the number of
industeies  fwlling in that eategory s heing
expanded and proposnl for additional A1 items
for being placed in cntegory 'A' has heen
approved by DDA and the muatter is pending
with the Government of Indin and, theretore,
the industrinl units carrying uny nctivity fulling
in the proposed expanded eategory shonld ulso
not bo shifted Tor the present, 1t appears that
out of 41 items, the Government of India has
granted approval in respect of 6 items and, no
decision haw been taken, one way or the other,
in respect of remuining 35 items, Wy ggain
reiternte (that the question iy « Al(n'tﬁ slofiping
unauthorised and illegal nul'/{ il noy Jhin

)
{
! T
activity which is permissiblg/ Mo o G}
- B \
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60.We may note another argument put forth on
§s . : .
% behalf of Delhi Government that it

is not the function and responsibility of the
Delhi Government to enforee the Master Plan,
it has no powers to enforee it. We are not only
surprised but shocked at such a frivolous stand
being taken, despite what is stated in the order
passed by this Court on 18th December, 1996,
That order noticed the reason as to why the
Court thought it appropriate to step aside. It
State

Government was scriously enforcing the law,

was  noticed that  scemingly  the

At that stage, no argument about absence of

power was put forth. If it was not the function
and responsibility of State Government and the
Government had no power,we wonder the
rcason why the Government filed [LA. No.
1206 seeking extension of time up to March,
2004 to relocate the industries. We summarily
reject this wholly frivolously submission.

61.Neither on behalf of the Government of

India nor on behalf of the Dclhi Government
nor on behalf of any statutory authority,

could be disputed that the unauthorised and
illegal industrial activity has commenced and
continued in Delhi in blatant breach of the
provisions of Master Plan and no action has
been taken by any authority. The responsibility
to take action was sought to be shifted. Each
blaming the other. While on behalf of Delhi
Government, as above noticed, it sought to
avoid its obligation on the ground that it is not
the function of the State Government to
implement the Master Plan. The Government
of India avoided its responsibility on the
ground that the Central Government is not the
implementing agency though the manner in
which the Central Government has taken a
somersault in its stand already stands noticed.
Similarly, the other statutory authoritics have
also avoided to shoulder the responsibility for
inaction for the blatant breach of the legal
provisions. Respondents have been taking a
convenient stand from time to time without any

regard for statutory provisions and have at least
turned their tace on the other side knowing that
blatant breach s being committed, even il we
assume that there was no connivanee with the
industry  for extrancous  considerations, The
Master Plan,

industries (I

2001 stipulates the shitting of
extensive category)  to
conforming zone within a period of three years
by authorised

alter  allotment o plots

Government agencies, In respect of light and

service industries ('B' to 'E' category), it
provides shifting to the industrial use zone
within a maximum period of three years after
allotment of plots and by providing necessary
incentive by various Government Agencies in
conforming use zone. This is in respect of all
the industrial units with 20 or more workers. In
respect of industrial units with 10 to 19
workers, it stipulates review after five years
giving them chance during this period for
reallocation in conforming zones. Similarly,
industrial units with worker strength up to
ning, it provides for review after 10 ycears after
giving them chance during the said period for
reallocation in the conforming zones. The
suggcestion of Dclhi Government is that such
all industrial units which have come up after
Ist January, 1997 shall be directed to be closed
in the first instance by giving them some time.,
In respect of industrial units which have come
1990 to 3lst

December, 1996, it was suggested that the

up between  Ist August,
bigger units having more than 20 workers may
first be directed to be closed, later the units
having workers between 10 to 19 and last of all
those units which have less than 10 workers be
directed to be closed. The suggestion is that the
shifting may be directed in a phased manner.

62.Mr. Govardhan also points out that after the

advertisement for reallocation was issued

terms of the orders of this Court, about 14 000\\
X

applications  were received out

G(A‘NJJ\
' wl«l tQ\\
@t{ x‘&‘w,o

approximately 24,000 applicants

be eligible. In Bawana Industriz
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industrial plots are rcady and allotment and
\‘ possession has been given to 10,059 industrial

units and remaining  have still to  take
possession. It was further pointed out that
ncarly 6.000 who arc found cligible for

allotment of industrial plot for relocation are
on the waiting list awaiting the allotment of the
industrial plot. In respect of these units, it was
pointed out that development of industrial plot

will take about two and a half years.

63.In respect of those not found cligible by the
Government for reallocation and also those
did
advertisement, it was suggested that they be

who not apply pursuant to the
also given a chance to find out alternate
industrial plot. In respect of the industrial units
('A" Category) which may fall in extended
category of 41 items if the extension is not
ultimately approved by the Government of

India, they may also have to be

out. According to the Delhi
Government, about 20,000 units fall in this
category and as the matter is pending with the

Government of India, Directions may be issued

phased

for early decision by Government and in the
meanwhile, these activities may not be directed

to be closed.

64&.In short, it was not seriously questioned that

for the present except those industrial units
falling in Category 'A,' 15,000 industrial units
which fall in the category of INSITU
regularization and 6,000 who are in the waiting
list, the rest of the industrial units have to close

down.

64A.In respect of industrial activity in rural

arca/Lal Dora, learned counsel appearing for
the Governments and various authorities did
not dispute the submission of learned Amicus
Curiae that except industry falling in Group 'A
and 'A-1" of Category 'A)
activity was permissible. None made contra

no other industrial

submission or brought to our notice uny

provision permitting other industrial activity in
the rural arca/Lal Dora,
65.At this juncture, we may also deal with, in

the submission urged on behalf of
that it the

brief,
Government  of  India is not
implementing agency. One has only to refer to
S. 41 of the DD Act which empowers the
Central Government to issuc dircctions to
DDA for the efficient administration of the DD
Act. When no such direction was issued, there
could be no answer. There is also no answer as
to what steps were taken to consider the
cxtension of Category 'A' list after adding to
that catcgory six morc houschold industrics in
terms of Notification dated 10th April, 2001,
despite lapse of three years. No answer came
forth that when the matter of shifting of
remaining 'F' category units was deferred by
the Delhi Government in January, 2001 on the
purported ground of the Police Force being
preoccupied in making Republic Day
arrangements and was dealing with the security
angle, what made the Central Government not
to take up the issue again with the Lt
Governor of Delhi after the Republic Day
functions were over. In this regard, we may
refer to a letter dated 8th January, 2001 sent by
Lt. Governor of Dclhi to the Minister of Urban
Development, Government of India, stating
that the operation for the closure of more
polluting 'F' category industrial units in non-
conforming areas has been completed and for
launching of fresh operation to close down the
remaining 'F' category units, the Police Force
with security

being preoccupied making

arrangements for Republic Day function, the
fresh operation for closure of industrial units
would be reviewed later. The later review has
not seen the light of the day despite expiry of
more than three years. It is evident llmt in the
meanwhile, the Government of
already noticed above, has changed”

and under the garb of issuing guw(l¢ly

$ tor N

Master Plan for Delhi 20"1 ua %&W\gx\%m‘)\\o.
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Violators of law has come to a standstill for an
indetinite period.
66.Insofar as the Municipal Corporation of

Delhi is concerned, we have already noticed its

stand  that non-contorming  industrial  units
talling in category "B’ to "I whether polluting
or not polluting which have come up in
contravention of the Master Plan should not be

permitted o operate and should be closed

down. In this connection, reference can be
made to a public notice issued by MCD
mtorming  the  general  public  and

owners eccupiers/operators of industrial units
sittuated  in non-conforming/residential arcas
that in compliance with the directions of this
Court, the industrial activity in violation of the
Master Plan of Delhi 2001 be closed down
immediately  failing  which the Municipal
Corporation of Delhi shall forcibly close such
units. All ad hoc licences granted, if any, shall
stand revoked/cancelled. In respect of the
industrial activity in Lal Dora, in the affidavit
filed in October, 2002 by Chief Town Planner
of Municipal Corporation of Delhi it has been
stated that the proposal for the withdrawal of
exemption notification would be placed before
the Corporation. Nothing seems to have been
done in that direction. It is not disputed that
under the garb of exemption Notification dated
24th August, 1963, all kinds of buildings have

come up in the Lal Dora.

67.Insofar as I.A.No. 1527 is concemed,

seems evident that the applicant,
Cable Industry, had undertaken to shift to the
conforming area and on that ground obtained
an order for removal of the seal from its

National

premises so as to remove the machinery. The
industrial unit was carrying on the activity
which falls in Category 'F.' The premises are in
rural arca. The question whether the activity
that was being carried on was polluting or not
need not be

examined since the application deserves to be
dismissed firstly on the ground of suppression

R

of material faets inasmuch as it has not been
mentioned therein that the applicant had given
an undertaking that he would bo shifting his
unit to the NOIDA area and secondly on the
pround that the applicant cannot be permitted
to resile from the undertaking. The applicant
has already taken advantage ol the undertaking,
and has removed the machinery, In this view,
we need not go into the larger question as to
which provisions of Municipal Laws will be
applicable and which not to the rural arcas or
arcas in the Lal Dora, The aspect of industrial
activity in these arcas has already been dealt
with. Under no circumstances, the applicant
can be permitted to commence manufacturing

activity from the premises in question.,

68.The result of the aforesaid discussion is that

except houschold industry, all other industrial
units which have come up in residential/non-
conforming arcas in Dclhi after Ist August,
1990 have to stop functioning. Unfortunately,
the Governmental authorities have not lived up
to the confidence that was reposed in them
when the Court had stepped aside and left the
matter to Government in the year 1996, as
noticed hereinbefore.On the other hand, in the
year 2002 while these matters were pending,
commercial use of industrial arca was sought
to be regularised by DDA on payment of some
amounts. On an application filed by learned
Amicus Curiae public notice to the above
effect was stayed. Later it was withdrawn by
the authority. The action not only was utterly
illegal but also shows total non-application of
mind. Thus, going by the past experience, it
would also be necessary to not only monitor
but also to fix responsibility so that illegal
activity does not continue any further and stops
within the time schedule for its cessation fixed
in this order, We also wish to make it clear tl
those who have set up industrial unity”
August, 1990 have no right for a lqmlu
plot in an industrial arca, This wdnlt, figw:

not debar the Government/auth{yriti s.loemﬂ\
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to such oustees plots in industrial area but that
"" under no circumstances should delay the
closure process. Before we part, 2 word
deserves to be said about Mr. Ranjit Kumar,
leamed senior counsel who has assisted this
Leamned senior
counsel has very effectively and ably assisted
this Court both on facts and law. We place on

Court as Amicus Curiae.

record our deep appreciation for the able
assistance rendered by Mr. Ranjit Kumar.

69.In conclusion, having regard to the

aforesaid. we issue the following directions :

1.All Industrial Units that have come up in
residential/non-conforming areas in Delhi on
or after Ist August, 1990 shall close down and
stop operating as per the following schedule :
(a)Industrial Units pertaining to extensive
industries ('F Category) within a period of four
months.

(b)Industrial Units pertaining to light and
service industries (Category "B’ to 'F’) within
five months.
(c)Impermissible household industries
(Category "A") within six months.

(d)6,000 industrial units on waiting list for
zllotment of industrial plots within 18 months.
2. The Central Government is directed to
finzlise the list of permissible household
industries fzlling in Category 'A’ within a
period of three months.

3. 6,000 industriz] units on waiting list shall be
zllotzed industrial plots within one year.

4. The Delhi Government may announce a
licy within six weeks giving such incentives
s it may deem fit and proper to those
indostrial units which came to be established
zfier Ist August. 1990 and may close down on
their own before the expiry of the time fixed in

\) »
3

D

pon-announcement  of
mcentives by the Government shall not,
bowever, delay the closure process.

this order The
TSt

¥

5. The waiver and electricity connection of the
industrial units found operating after the due
datc of closure shall be disconnected forthwith
and in any case not later than a month of the
date fixed for closure in Dircection No. 1 above.
If the industrial activity still continues, the
premises shall be sealed within a period of not

later than another one month.

The seal shall be removed and water and
electricity connection restored only after filing
of an undertaking by the industrial unit not to
recommence any sort of industrial activity
before an officer nominated for the purpose by
the Delhi State.

6. The Central Government is directed to
finalise within six months appropriate steps to
be taken for making NCR region a success for
industrial activity by removing the hurdles
pointed out by the industry. The Governments
of the adjoining States of U.P., Rajasthan and
Haryana are directed to extend full co-
operation.

7. The Municipal Corporation of Delhi shall
consider within three months the aspect of
withdrawal
suggested in the affidavit of its Town Planner
filed on 28th October, 2002.

of exemption notification as

8. We appoint a Monitoring Committee
comprising (i) Chief Secretary of Delhi (ii)
Commissioner of Police, Delhi (iii)
Commissioner, Municipal Corporation of
Delhi and, (iv) Vice-Chairman of Delhi
Development Authority. This Committee
would be responsible for stoppage of illegal
industrial activity. It would, however, be open
to the aforesaid members of the Monitoring
Committee to appoint responsible officers
subordinate to them to oversee and ensure
compliance of the directions contained in the
Jjudgment.
9. The first Progress Repo
shall be filed by 3lst
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o IN THE HIGH COURT O DELIT AT NEW DELII
Date of decision: 05" August, 2019

4 W.P(C) 434972017

COURTONITS OWN MOTION ... Petitioner
Through  Attendance slip not given

VCrIrsus

GOVT OF NCT OF DELHI & ORS. ... Respondents
Through ~ Ms. Nidhi Raman, Adv. for

respondent no. 1 with Mr. T.P.
Singh, Adv. DC of Industries,
GNCTD

Mr. Nikhil Goel, SPP with Ms.
Naveen Goel and Mr. Dushyant
‘Sarna, Advs. for CBI

Mr. Prashant Bhardwaj, Proxy
counsel for DERC

~Mr. Sumer Sethi and Ms. Dolly
Sharma, Advs. for DLSLA

Mr. Sanjeev Sabharwal,
Standing Counsel with Mr.
Hem Kumar and Mr. Bushra
Wascem, Adv. for North and
South DMC

Mr. Sanjeev Ralli, Mr. Atul
Verma and Ms. Urvi Kohli,
Advs. for respondent no. 5

Mr, Sumeet Pushkarna,
Standing  Counsel with  Mr.
Devanshu  Lahiry, Adv. for
Delhi Jal Board
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Miso Bt Rajesh,  Adv. for
LDMC

Meo Tarveen  Singh Nanda,
Standing  Counsel  and  Mr.
Ankur Mishra, Adv. tor Delhi
Cantonment Board

Mr. Sudhir Nandrajog,  Sr.
Advocate  with Mr. Anupam
Varma, Mr. Nikhil Sharma and
Mg, Pallavi Mohan, Adv. for
Tata Power Delhi Distribution
Ltd.

Mr. Anupam Varma, Mr. Nikhil
Sharma and Mr. Aditya Gupta,
Advs. tor BYPL

Mr. Dhanesh Relan, Standing
Counsel  with  Ms.  Gaun
Chaturvedi and Ms. Komal
Snout, Advs. tor DDA

Mr. Jasmeet Singh, CGSC for
respondent nos. 10 and 11

CORAM:
HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE C.HARI SHANKAR

ORDER
k 05.08.2019

QO

D.N. PATEL, CHIEF JUSTICE (ORAL)

L On the basis of a news articles dated 17" May, 2017, under the
heading ‘Is blue the colour of Death in Delhi’s Cancer Colony’
published in The Times of India, New Delhi, edition suo moto
cognizance was taken by this Court, to the ettect that whether blue
dye, used for the manutacturing of jeans, is a cause of death.
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2, Pursuant to the aforesaid news item an order was passed by this
Court dated 18™ May, 2017, notices were issucd and direction was
given to the CBI to conduet the investigation.
3i We have heard the counsel appearing for the CBI at length, who
has submitted that a detailed investigation has been carried out. A
report is also tendered to this Court by the counsel for CBI in June,
2019 and the same has also been submitted before the Rouse Avenue
Court, New Delhi. The relevant extract of the said report is as under:
“During investigation, no evidence could
emerged to establish that Factory
Inspector of EDMC who are primarily
responsible for action against illegal
industrial units in non-confirming area of
water  due to alleged  jeans
dyeing/washing units also could not be
proved. Evidence could not emerge to
prove that due - to illegal jeans
dyeing/washing units under ground water
contaminated which causes cancer.
Further, investigation has revealed that
Cancer is an outcome of a long term
exposure to multiple possible risk factors
like tobacco consumption (in any form),
diet, lifestyle factors, environmental
exposure to carcinogens, some genetic
risk factors, as well as some other factors

which may not be known till date. It is a

w
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\ (1)

'r'

complex interplay of weveral of  these
factors which mipht lead 1o cancer i
somedndividualy, while: some of  thoye
even when exposed o the same Jactory
may not develop the divease, Henee, in a
sver patient of cancer it iy difficult to
precisely phne point any stngle fuctor for
causatlon —of - cancer,  one  can - only
correlate with the possible risk factors
whicl might have led to causation of
canecer,

Investigation revealed that Factory
Inspector iy assigned duties of inspection
of the entire non-conforming  area of
Shahdara (North) Zone, for detection of
illegal — trades  and — action — thereon.
lactory Inspector used to issue challan
against any specific illegal unit noticed
and direct the user of property to appear
before  Ld, Municipal  Magistrate  on
specific date,  Thereafter, Il reports the
matter (o Administrative Office r (Factory
Licensing) and AO (I'L) communicate the A N
same (o the Dy, Commissioner of the
concerned Zone Jor sealing,
Administrative  Officer of the General

Branch used (o lssue show cause notice
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and thereafter they used to fix sealing
program. These processes take cven 3-4
months also due to which despite the
issuance of challan, owner/operator
continues to operate illegal unit.

Thus. even though the collusion
benveen the Factorv Inspectors and the

rivate persons who were running illegal

s

Srctories could not be established but the

A,

failure to stop these units by taking
prompt legal action as per the DMC Act
has shown the negligence on the part of
the Factory Inspectors who have been
identified namely: S/Shri Alok Kumar,
Devinder ~Kumar, Brahm  Prakash
Madhur, Kamal Kishore Gaur, Lokesh
Chaudharv, Man Mohan, Shri Umesh
Kumar and Shri Sivakumar, Section
Officer (Factory Licensing) Jfor which
departmental action has been
recommended against them to the
Competent Authority.

In view of the above facts and
circumstances, it is most respectfully
prayed that closure report may be

accepted.”
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4. In view of the aforesaid report filed by the CBI, we see no
reason to continue with the investigation and we sce no need to further
monitor the investigation.  We are satisfied with the detailed
investigation carried out by the CBI.  So far as other issucs relating to
non-conforming activities continuing in the arca are concerned, which
are referred to in this writ petition and looking into other activitics,
which are not in consonance with the permissible uses of the land in
question, we hereby direct the respondents, Delhi Development
Authority, North Delhi Municipal Corporation, East Delhi Municipal
Corporation, South Dclhi Municipal Corporation and Delhi Pollution
Control Committee to the effect that if there is any activity going on in
the area which is referred to in the memo of the writ petition, the same
is a non-conforming activity, i.c., the activities, which are not in
consonance with the permissible uses of the land. Such activities shall
be brought to an end by the above named respondents in accordance
with the law, rules, regulations and Government policy applicable to
the facts of the present case, after ‘givingvan‘ adequate opportunity of
being heard to the concerned effected party. We also direct the Delhi
Pollution Control Committee to bring to the notice of Delhi
Development Authority, North Delhi- Municipal Corporation, East
Delhi  Municipal Corporation and South Delhi  Municipal
Corporations, if any industrial units are running their industry in non-
conforming arca and causing pollution beyond permissible norms, so
that proper actions can be initiated by these authorities against these

industries to stop such activities in accor,d.mcs, with law.
ﬁ AF‘Q\,,\
'/ ( /(\(‘f’)\\—% gp\\‘\
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S. With these observations, this writ petition is hereby disposed of!

CHIEF JUSTICE

C.HARI SHANKAR, J
AUGUST 05, 2019
r.bararia
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‘3“ Item Nos. 1 to 4 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 64/2016
(M.A. No. 1024/2017)

With

Original Application No. 473/2016
With

Original Application No. 518/2018

M.A. Nos. 1243/2018 & 1244/2018
With

Original Application No. 910/2018

Gopeshwar Nath Chaturvedi Applicant(s)
Versus

U.P. Pollution Control Board & Ors. Respondent(s)

With

Kantanath Chaturvedi Applicant(s)
Versus

U.P. Pollution Control Board & Ors. Respondent(s)

With

Harish Garg — Applicant(s)
Versus

U.P. State Pollution Control Board & Ors. Respondent(s)

With

Kunj Bihari Bhardwaj Applicant(s)
Versus

State of Uttar Pradesh & Ors. Respondent(s)

Date of hearing: 28.11.2018

CORAM:HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSON
HON’BLE MR. JUSTICE RAGHUVENDRA S. RATHORE, JUDICIAL MEMBER
HON’BLE MR. JUSTICE S.P. WANGDI, JUDICIAL MEMBER
HON’BLE MR. JUSTICE K. RAMAKRISHNAN, JUDICIAL MEMBER
HON'’BLE DR. NAGIN NANDA, EXPERT MEMBER

For Applicant(s): Mr. Rahul Kumar, Advocate
Ms. Savitri Pandey, Advocate
Mr. LK. Kapila, Advocate

For Respondent (s): Mr. Rajkumar, Advocate
Mr. Amit Tiwari, Advocate
Mr. Pradeep Misra, Advocate
Mr. S.K. Bhomicharya, Advocate
Mr. Sarthak Chaturvedi, Advocate
Mr. Rahul Khurana and Mr. Dinesh Agarwal,

Advocates
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o The tmane dne thene applications tn complinnee ol the order ol the
Hon'hle Bupreme Conrt dated 20002010 I 8L (Clvil) No, (8) 4205/2011-
M/uc Manaf Mint Rleo MIL & Ane, Ve, Stde ol UL, & Ora, directing the
plementation of the order of Division Dench of the Allahabad High Court,
dited LLOR2000 in St Mithlonh Jaln Va, State of UL, & Othera (2003(6)
AWCE 4722, divecting the indunteinl nctivities (o realdentinl areas to be shifted
rom such avean for protection of envirommuent,

S0 0n 06.04.2018, the matter wan connldered by thin Teibunal, It was noted that the
unite working at Mathura in restdential area had agreed to shift and from some
had actually shifted, The Pollution Control Board had refused consent to operate
to many of the units, However, since it was stated on behalf of the applicant that
some of the unity were still operating, the District Administration, Mathura was
directed not to allow the units, which did not have consent to operate or those
who were not complying with the environmental norms to operate. The District
Administration was to disconnect the electricity and water supply and file a
status repord,

3. Accordingly, status report has been filed on 26.04,2018 by the District
Magistrate, Mathura to the effect that out of 77 units which were operating,
consent to operate had been declined to 26 units. Electricity and water supply
connection of all the 77 units were disconnected. Further, affidavit was filed in
response to an application filed by the' units for permission to operate stating
that in spite of furnishing of an undertaking to shift, switch over to ZLD and not
to use cyanide, the units were acting in breach of the undertaking. The ETPs
were non- functional. The untreated effluent was being discharged in river
Yamuna through open storm water drain. The units are of red category, as per
classification by the CPCB. The use of cyanide based technology was prohibited
by CPCB, vide order dated 18.08.2017. Such units cannot, thus, be allowed to
operate as was the prayed by the said units claiming that they were compliant.

. We have heard the learned counsel for the parties.

carned counsel for the applicants submitted that even though the
adininistration claims to have closed the units and disconnected the water and
g‘ ,\lricity. some of the units are still illegally functioning. The list of such units
c-‘j

2
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X
has been filed in O, A, No, 910 of 2018, In thewse clroumetngs B, 8h., 1L ¥ ¥wile,
learned counsel for some of the applicant in the snld mattes hus bonded per s
format of undertaking, prescribed in proceedings by the Hon'hle Supreme £
to deal with an identical situation in M. C, Mehita Ve, 01 8 re. W) Wi At/
of 1985,(2004)6 SCC 588, Undertaldng is, inter-alia, as folloyws:

5. “That, 1/We seck restoration of electricity/water connection/ deasealing of ths
said premises of the purpose of;

(i) Removal of Machinery and other related ftems of idustrig ortiilly
being carried out in the premises,

(ii) That I will inform in writing to the DCPoley) e Depoartent of
industries details of disposal of achinery with self atlested
documents within 7 days of desealing of my premises by e S0
Para 5 is modifying the language s may he applicuble 1o the fucd

situation.
(iii) I intent to shift my plant and machinery tg the pey) phicse in
conforming industrial area as Iocaled al,,,,,,, A o self atlested

photocopy of the documents as proof of aumership and rent receipt @1,
is enclosed.
6. That, I/.We undertake not to carry out any activity in the existing premises ofter
it desealed and this premises will he used only in a conforming jmanner.”

6. Learned counsel for the State of UP as well as learned counse) tor UPyC1
supported the above stand of such an undertaking heing required for restoring,

the electricity /water connection in respect of the said upits,

7. Learned counsel for the State/UPPCB also submit that the industrics haove
been shifted to Jai Singh Pura which is also known as Guay Kendrs which is g0
industrial area as per applicable master plan, It has been further stated that gut
of 77 units 7 units were not found at the location/address, 50 units haye heen
shifted/ closed and 20 units were though consent was rejected snd sppesls

against refusal of consent were dismissed, The said units have filed O. A, NO. 51%

of 2018.
8. In view of the above, we pass the following orders:
(i) The application- O, A, NO, 518 of 201% s dismissed,

(ii) Any unit out of 77 units in question, seeking restoration of water
/electricity  connection/  deseuling will be  required o furnish wn
undertaking in terms of para 5 herein obove 1o the extent applicable in o

fact situation, before the District Administration.,

~

‘:'x(iii) The UPPCEH and oll other concerned statutory suthoritics  will
R
é‘naurc that there is no violation of enviromment luws at Juol Singh Pura

Sindustrial area. In this regurd, o Joint Inspection be carred out of the ssid

o
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area by the representatives of the UPPCE and CPCE wihin coe mrorss
from now. The deficiencies found, if any, mezy b= addresed to t2e

satisfaction of the CPCB. This area should have proper infaatrucsars)

facilities like CETP, TSDF, a3 required under the lzw.

(iv) It is made clear that if any DG set is operating to fcilitate 207 of T

above units, such DG sets may be seized by the District Administration oo

‘Precautionary Principal’.

(v) If unit which is operating in the residential area, the Admintstration

may dis-mantle the tank and machinery mzy be remored.

9. Even though the present application referred to the units =2
Mathura, order of the Hon'ble Supreme Court dated 23-02-2013 ==s &or
the entire State of Uttar Pradesh. To give efect to the szid order, B 55
essential that the State of UP and UPPCB tzke further steps for other paris
of the State and the report in this regard is furnished to this Tribuzal

within three months.

10. .= All these applications-ie. O.A 64/2016QM. A NO. 102£/2017).
0.A. NO. 473/2016, O.A. No. 518/2013M. A NO. i243/20i8 & & NO.
1244/2018) and OA. No. 910/2018 zre disposed of except or

consideration of the report which may be furnished.

11.  List the matter for consideration-of the report in 2== week of Mazv,

2019 and same may be treated asasepararcmag:r!
Adarsh Kumar Goel, CP
Raghuvendra S. Rathore, JM
S.P. Wangdi, JM
K. Ramakrishnan, JM

Dr. Nagin Nanda, EM
November 28, 2018
ig
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