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BEFORE THE NATIONAL GREEN TRIBUNAL, EASTERN
ZONE BENCH, KOLKATA

Interlocutory Application no. /2025
(Appeal No. 06/2024/EZ)

IN THE MATTER OF: -
M/s S. R. Solution . APPELLANT
VERSUS

The State Environment Impact Assessment Authority & Ors.

..RESPONDENTS

INTERLOCUTORY APPLICATION ON BEHALF OF THE

APPELLANT:-

I, Santosh Kumar Ojha, male, aged 27_years, S/o late Sri
Kameshwar Ojha at House No. 384/549A, East Lane of N.S.C,,
Sheikpura, P.O.- B.V. College, Patna- 800014, do hereby solemnly

affirm and declare as under :-

e 1. That I am competent to affirm the present affidavit for and on
i;ug behalf of the Appellant herein. I am well acquainted and
\f’é conversant with the facts and circumstances of the instant
v case and as such I am competent to swear this aftidavit.

ate

That it is submitted that vide order dated 27.03.2025 this
Hon’be Tribunal had directed that the instant appeal shall be
listed after the decision of the Hon’ble High Court of

U

T B \,-,;\;‘Judicalure at Patna in Civil Writ Jurisdiction Case No.10325

] %urm%\}()B Material para of the order dated 27.03.2025 reads

Aea- Pelna %llus:\‘f‘
Regd.No-17483
Expiry Date:- 2241-2023/
\&'-5/ s/ listed afier the decision of the Hon'ble High Court of Judicature

“6. In this view of the matter, we direct that this Appeal shall be
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at Patna in Civil Writ Jurisdiction Case No.10325 of 2023.”

3. That accordingly the next date for listing was provided as
07.07.2025 vide the abovementioned order of this Hon’ble
Tribunal.

4 That however, in the meantime, writ petition bearing CWIC
10325 of 2023 alongwith the connected matter bearing CWJ C
12296 of 2023 was dismissed vide order dated 07.05.2025.
Thus, resultantly, the interim order dated 28.07.2023 by the
Hon’ble High Court does not hold ground. Further, as regards
writ petition bearing CWJC 12540 of 2023, it was dismissed
as withdrawn vide order dated 23.04.2025.

True copy of the order dated
93042025 and order dated
0%.0£2025 are attached herewith
and marked as Annexure A-1 and
A-2 respectively.

5. That it is submitted that in the light of the above the matter is
ripe for hearing at the earliest as the pleadings are complete
and the matter has been listed under the heading ‘For
Hearing’. In furtherance of our pleadings in Memo of Appeal,
it is submitted that since 2018 the appellant has continuously
pursued Environmental Clearance (‘EC’) for establishment of
Common Bio Medical Wast Treatment Facility (for brevity
‘CBWTEF’). Moreover, in terms of prescriptions of the EIA
Notification vide S.0. 1533 (E) dated 14" September, 2006,
the Appellant had completed 3 stages out four and was
recommended for the fourth stage for grant of EC even after
initiation of the tender process. However, in the light of the

T A Q undue delay in grant of EC to the appellant, the instant

ppeal will be rendered infructuous. Moreover, irreparable

<

Neelam Kumari

‘klo s would be caused to the Appellant if the permission is not
granted for establishment of CBWTE.

Yhat it is further submitted that by the year 2022 the
'~ Appellant had almost completed the all the four stages of
grant of EC as prescribed, however, the application of the

Appellant  was kept in abeyance arbitrarily for a
n
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unreasonable period of more than a year. All this has ledtoa
cascading effect on the finances on the Appellant who has
invested huge amount of money for the above project and is
even suffering monetarily due loans etc. since the project has
not started till date. Therefore, in the interest of justice and to
stop the matter from being rendered infructuous, an early
hearing may kindly be granted.

That as an aside it is submitted that a review meeting was
convened by the Chiel Secretary, Government of Bihar on
24" November, 2021 in respect of establishment of CBWTF
in which it was decided that an additional CBWTF be
established on a demarcated land in the District of Patna for
which Expression of Interest (Eol) may be issued as per
CPCB’s Guidelines. Further, it was decided that if any private
proponent is willing to establish CBWTF on his own private
land. other than the earmarked plot, then option of the same
may also be given. The said MoM is contained in memo no.
493, dated 24" January, 2021. (Annexure- 4 to the Memo of
Appeal).

That still further, it is submitted that in a case before the
Hon’ble Princple Bench of NGT at New Delhi, bearing O.A.
no. 180/2021- Mukul Kumar vs. State of Uttar Pradesh a
consolidated report was submitted on 15the May, 2024 by
CPCB with respect to CBMWTF in all the states. The said
report highlights the fact that 2811 number of Health Care
Facilities (HCFs) in Bihar remained unauthorized. Meaning
thereby that the bio-medical waste generated from 2811 HCF's
remain unaccounted for and is hence not counted as being
treated by the established CBMWTF in the state. The said
report also provides that there is gap in generation and
treatment and the same is attributed to non reporting of
bio-medical waste generation. The said repert at page 34

citerated the fact that gap analysis is required to examine the
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p analysis holds no ground at all and is being

respect to ga
e Appellant

made to benefit selected few entities and oust th

from applying from the same. The said report may be
produced if and when 1equ11'§3d at the time of submission.
7
& A. That ‘mmum;,{“wobw '*'“"WL edi” &)
Hod the malls
"’ ;‘l/ HM THROUGH M
3 (5 \,,.g\‘\p‘b
APPELLANT - (R S )
143>
ADVOCATE

Neefam Kumari
Arez- Pana
Regd. No.-17459
wwy Date:-22:11-2029

g, . /*.f




VERIFICATION

| the above named deponent, do hereby solemnly verify

vit are true and correct to the

that the contents of the aforesaid affida

best of my knowledge and belief nothing has been concealed

therefrom.
Verified at Patna on this ~ day of May, 2025

S A
~
'J“, qvg\/
) Pa\l %mm y M ale
< pE FILED BY
|2% ADVOCATE OF THE Appellant

PLACE: Patna

DATE: ) 47.:05.2025

Area- Pata
Regd No-17459
Exprry Bate - 22-11-2028 /

\G”’l"[%fg Z \"C'/'
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AFFIDAVIT

I, Santosh Kumar Ojha, male, aged 47 years , S/o late Sri
Kameshwar Ojha at House No. 384/549A, East Lane of N.S.C,,
Sheikpura, P.O.- B.V. College, Patna- 800014, do hereby solemnly

affirm and say as follows:

1.

[§9)

Prepared in my Office and identified by me

mari
Arez-Pamna
Red. Mo 17459
Expiry Date- 22-1-2029

| am competent to affirm the present affidavit for and on
behalf of the Appellant herein. I am well acquainted and
conversant with the facts and circumstances of the instant
case and as such I am competent to swear this affidavit. Copy
of the board resolution is annexed hereto. o
The statements contained in paragraphs S... To 3. of the
foregoing petition are true to my knowledge and those
contained in paragraphs'l‘3.&,.Q.thereof are based on
information derived from records and believed to be true and
those contained in paragraphs ....thereof are my humble

submissions before this Hon’ble Court.

[}

= Depo

Y 29465

s'- No.ll:’."lll"l....
_._5/‘" (<

Date . i e

. the deponent Wi 1ié.

P o ti
snfemt...CA50 »&352 )f/ e LA Cf))\(x 'a‘nsg ned/ATl in my Presenve

Who is identify by Sri./.{&.mz.c.'..ﬁmmf;i};) 5““61\ ,

Advocate solemnly affirmed and /) C
declare before me

ADVOCATF

Ty pscrnocrd

ol
Neekam Kumari
Notary Public Advocate
Parna

I
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2408

443

)



X

;G

-HNMENT OF INDIA

=i Santosh Kumar Ojha
.t':;??fe,

7 At/ DOB: 12/02/1977

a‘s(‘;‘}-‘i@

—

4848 0296 5236

q7|2—‘{]";]|3,q.4[j_—!?‘[q\n
TR YR WTREReT
UNICUE [DENTIFICATION AUTHORTTY OF INDIA
TaT: Address:
. - - S/O: Kameshwar Ojha. Near Shiv
R R o =T 199
ST TR ATAT, 19 tandir. Ainio, Patna,
- S N ‘ ( 1
q= T WT{” an, Bihar -80320

=T - 803201

4848 02865236
MERA AADHAAR, MERI PEHACHAN

ShoemSm
J ws) 25

m Kumeri

Regd. No-17459

Expiry Date:» 22-11-
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INTHE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.12540 of 2023
M/s Sangam Mediserve Pt Ltd. having its Registered office at 189 Sector-D,
Shantipuram Phaaphamnu, Prayagraj (Uttar Pradesh) through its Authorized
Representative, namely, Pawan Kumar Singh, Male, aged about 36 years, son
of Ram Kumar Singh, Residetn of 40 no Gomti, New Basti, Gohri, P.S.
Phphamau, District Allahabad (Uttar Pradesh).

...... Petitioner/s
Versus
The State of Bihar through the Chief Secretary, Government of Bihar, Patna.

The Principal Sccretary, Department of Health and Family Welfare,
Government of Bihar, Vikash Bhawan, Bailey Road, Patna.

The Principal Secretary, Department of Environment, Forest and Climate
Change, Government of Bihar, Vikash Bhawan, Patna.

The Bihar State Pollution Control Board through the Member Secretary,
Parivesh Bhawan, Plot No. NS-B/2 Patliputra Industrial Area, Patliputra,
Patna.

The Member Secretary Bihar State Pollution Control Board, Parivesh
Bhawan, Plot No. NS-B/2 Patliputra Industrial Area, Patliputra, Patna.

The Executive Director, State Health Society, Pariwar Kalyan Bhawan,
Sheikhpura, Bailey Road, Patna.

The Bihar Medical Services and Infrastructure Corporation Ltd. 4th Floor,
Bihar State Building Construction Company Ltd., Hospital Road, Shastri
Nagar, Patna through its Managing Director.

The Managing Director, Bihar Medical Services and Infrastructure
Corporation Ltd. (BMSICL), 4th Floor, Bihar State Building Construction
Company Ltd., Hospital Road, Shastri Nagar, Patna.

The General Manager (Procurement), Bihar Medical Services and
Infrastructure Corporation Ltd., 4th Floor, Bihar State Building Construction
Company Ltd., Hospital Road, Shastri Nagar, Patna.

The District Magistrate, Bhojpur.
The District Magistrate, Madhepura.

Medicare Environment Management Pvt. Ltd., a Company registered under
the Companies Act, 2013 through its authorised representative, Mohammad
Kaisuddin, male, aged about 43 years, son of Mohammad Ekramuddin,
Resident of Quazi Mohalla, Jale, Jalley, District- Darbhanga, Bihar.

...... Respondent/s

Appearance :
For the Petitioner : M. Ajit Sinha, Sr. Advocate

Mr. Gautam Kejriwal, Advocate

Mr. Mohit Agarwal, Advocate

Mr. Lokesh Kumar, Advocate

Mr. Vikash Khanna, Advocate
For Respondent No. 12 : Mr. Rajendra Narayan, Sr. Advocate
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Patna High Court CWIC No. 12540 of 2023(27) d1.23-04-2025

T——

Rajesh/Saurabh

27 23-04-2025

For BSPCB
For Respondent No. 6
For the State

2/2

Mr. Brisketu Sharan Pandey, Advocate
Mr. Abhishck Kumar, Advocate

Mr. Abhimanyu Singh, Advocate

Dr. Anand Kumar, Advocate

Mr. Dhurjati K. Prasad, GP-14

CORAM: HONOURABLE THE ACTING CHIEF JUSTICE

and

HONOURABLE MR. JUSTICE PARTHA SARTHY

ORAL ORDER

(Per: HONOURABLE THE ACTING CHIEF JUSTICE)

Mr. Ajit Sinha, the learned Senior Advocate

appearing virtually on behalf of the petitioner,

on

instructions, seeks permission to withdraw this writ

petition subject to his rights and contentions which he

may agitate later.

2. The writ petition stands dismissed as

withdrawn.

(Ashutosh Kumar, ACJ)

(Partha Sarthy, J)
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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.10325 of 2023

Medicare Environmental Management Pvt. Ltd., a company registered under
the Companies Act, 1956/2013 through its Authorized Representative Shri
Ankit Kumar, S/o Shri Yogendra Prashad Shah, aged about 28 years, R/o
Adarsh Colony, East of Janta Flats, Bhootnath Road, B.H. Colony, PS-
Kankarbagh, District-Patna, Bihar.

... ... Petitioner/s

Versus
State of Bihar through the Principal Secretary, Department of Environment,
Forest and Climate Change, Government of Bihar, Vikas Bhawan, Patna.
The Principal Secretary, Department of Environment, Forest and Climate
Change, Government of Bihar, Vikas Bhawan, Patna.
(Respondent Nos. 1 and 2 were deleted vide order dated 28.07.2023)
The Chairman, Bihar State Pollution Control Board, Parivesh Bhawan, Plot
No. NS-B/2, Patliputra Industrial Area, Patliputra, Patna, Bihar.

The Member Secretary, Bihar State Pollution Control Board, Parivesh
Bhawan, Plot No. NS-B/2, Patliputra Industrial Area, Patliputra, Patna,
Bihar.

M/s Sangam Mediserve Pvt. Ltd. having its Registered Office of 189 Sector-
D, Shantipuram, Phaaphamnu, Prayagraj- 21 1012 (UP).

...... Respondent/s

with
Civil Writ Jurisdiction Case No. 12296 of 2023

M/s Sangam Mediserve Pvt. Ltd. having its Registered office at 189 Sector-D,
Shantipuram, Phaaphamnu, Prayagraj (Uttar Pradesh) through its Authorized
Representative, namely, Pawan Kumar Singh, Male, Aged About 36 Years,
Son of Ram Kumar Singh, Resident of 40 no Gomti, New Basti, Gohri, P.S.-
Phaphamau, District-Allahabad (Uttar Pradesh).

...... Petitioner/s
Versus

The State of Bihar through the Chief Secretary, Government of Bihar, Patna.

The Principal Secretary, Department of Health and Family Welfare,
Government of Bihar, Vikash Bhawan, Baily Road, Patna.

The Principal Secretary, Department of Environment, Forest and Climate
Change, Government of Bihar, Vikash Bhawan, Patna.

The Bihar State Pollution Control Board, through the Member-Secretary,

447
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Patna High Court CWJC No.10325 of 2023 dt.07-05-2025

Neelam Kumari
hgez- Patnd

2/26 X

Parivesh Bhawan, Plot No. NS-B/2 Patliputra Industrial Area, Patliputra,
Patna

The Member-Secretary, Bihar State Pollution Control Board, Parivesh
Bhawan, Plot No. NS-B/2 Patliputra Industrial Area, Patliputra, Patna.

Respondent/s

Appearance :

(In Civil Writ Jurisdiction Case No. 10325 of 2023)

For the Petitioner/s Mr. Y.V. Giri, Sr. Adv.

Mr. Brisketu Sharan Pandey, Adv.
Mr. Mdan Kumar, Adv.

Mr. Abhimanyu Singh, Adv.

Mr. Ajit Kumar Sinha, St. Adv.
Mr. Mohit Agarwal, Adv.

For the State : Mr. Ajay, GA-5

(In Civil Writ Jurisdiction Case No. 12296 of 2023)

For the Petitioner/s Mr. Ajit Kumar Sinha, St. Adv.
Mr. Mohit Agarwal, Adv.

Ms. Sushila Agarwal, Adv.

Mr. Rahul Kumar, Adv.

Mr. Abhimanyu Singh, Adv.

Mr. Dhurjati Kumar Prasad, GP-14

For the BSPCB
For Respondent No. 5

For the BSPCB
For the State

CORAM: HONOURABLE THE ACTING CHIEF JUSTICE

and
HONOURABLE MR. JUSTICE PARTHA SARTHY

C.A.V. JUDGMENT
(Per: HONOURABLE THE ACTING CHIEF JUSTICE)

Date : 07-05-2025

Both the writ petitions have been taken up
together and are being disposed off by this common
judgment.

2. Heard Shri Y.V. Giri, the learned Senior
Advocate for the petitioner in C.W.J.C. No. 10325 of

2023 (Medicare Environmental Management Pvt. Ltd.
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Patna High Court CWJC No.10325 of 2023 dt.07-05-2025

3/26 W

Vs. State of Bihar & Ors.) and Shri Ajit Kumar Sinha, the
learned Senior Advocate for the petitioner in C.W.J.C.
No. 12296 of 2023 (M/s Sangam Mediserve Pvt. Ltd. Vs.
The State of Bihar & Ors.). The respondents/Board and
the State have also been represented through their
respective lawyers.

3. In both the aforementioned writ
petitioners, the prayer is for setting aside the order
dated 26.06.2023 issued under the signature of the
Member Secretary, Bihar State Pollution Control Board,
Patna, whereby the entire tender, bearing NIT No.
CL/884/2022/2010 dated 22.12.2022, for the entire
seven locations was cancelled despite  the
respondents/Board having issued the letter of selection
for locations at Muzaffarpur and Bhagalpur in favour of
Medicare Environmental Management Pvt. Ltd.
(petitioner in C.W.J.C. No. 10325 of 2023) and for
locations Gopalganj and Purnia in favour of M/s Sangam

Mediserve Pvt. Ltd. (petitioner in C.W.J.C. No. 12296 of

.
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Patna High Court CWIC No. 10325 0f 2023 dt.07-05-2025

4/26 %

2023).

4, In both the writ petitions, the further
challenge is to the fresh notice inviting e-Tender for the
same locations for setting up and operating a Common
Bio-Medical Waste Treatment Facility —(hereinafter
referred to as the CBWTF).

5. In accordance with the Bio-Medical Waste
Management Rules, 2016, which, inter alia provides for
treatment and disposal of bio-medical waste, a revised
guideline was published for setting up of CBWTF, which
mandated taking into account the gap analysis of the
generation and treatment of bio-medical waste.
Pursuant to this assessment, the Bihar Pollution Control
Board was of the view that there was need for setting up
seven CBWTF, one each in Patna, Gopalganj,
Madhubani, Purnia, Sasaram, Muzaffarpur  and

Bhagalpur.

6. A notice inviting e-Tender for selection of

entrepreneurs/service provider for setting up and

ey Cap
/% N

(»,"’“’\
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Patna High Court CWJC No.10325 of 2023 dt.07-05-2025

5/26 )@r

operating Common Bio-Medical Waste Treatment Facility
(CBWTF) in Bihar was floated on 22.12.2022. By a
single tender, bids were invited for setting up and
operating seven CBWTFs. at seven different locations
referred to above. The bidding was in two parts, namely,
technical and financial. ~ Both the bids had to be
submitted simultaneously through e-procurement portal.

7. In the bid, referred to above, the
petitioner/Medicare Environmental Management Pvt.
Ltd. (C.W.J.C. No. 10325/2023) was found technically
qualified for Muzaffarpur, Bhagalpur, Patna and
Sasaram, whereas M/s Sangam Mediserve Pvt. Ltd.
(petitioner in C.W.J.C. No. 12296 of 2023) was found to
be technically qualified for Muzaffarpur, Sasaram,

Gopalganj and Purnia. Both the petitioners furnished

:}/’%—\ their financial bids for each of the locations. The

‘ N\
%i; ) \
AN ﬂ o\ financial bid consisted of ten columns and the bidders
/ ediam Kumar: \
‘k Pree- Patne \
{ m FVJ »’Av’g )

% \ Expiy Dete.- 22-11-2029
‘ ,5/ transportation, treatment and disposal of bio-medical

% (;J‘f

N
N

were required to fill the quoted rate of collection,
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waste in column Nos. 3, 4, 5, 6, 7 and 8. In column -3,
the rate for non-bedded HCFs were to be given on
monthly basis. In column - 4, the rate for standalone
lab/diagnostic centre were to be given on monthly basis.
In column - 5, the rate for veterinary hospitals were to
be given on monthly basis. In column - 6, the rate for
PHC/APHC. were to be given on per Kg. basis. In
column - 7, the rate for HCFs. of less than ten beds were
to be given on monthly basis and in column = 9, the rate
for HCFs. of more than ten beds were to be given on per
bed/per day basis. The rates quoted in column Nos. 3,
4,5, 6, 7 and 8 were to be added up and the resulting
value was to be divided by six (6) and this value was to
be entered in column - 9. Any bidder quoting minimum
value in column - 9 would be declared successful.
However, this process had a caveat that before division,
the rate quoted in column - 8 was to be multiplied by
thirty (30) and the resulting value was to be taken for

summation with respect to column No. 8.

n R — ————

X
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Patna High Court CWJC No.10325 of 2023 dt.07-05-2025

7/26 x

8. The financial bids of the petitioners for the
locations referred to above were found to be
requirement-compliant. They were selected on the basis
of the rates quoted by them in column - 9 of the
financial bid. After their selection for the respective
locations, referred to above, the petitioners were issued
selection letters.

9. It was only after the issuanceé of the
selection letters, that the Bihar Pollution Control Board
came to take notice that the rate quoted by M/s Sangam
Mediserve Pvt. Ltd. (petitioner in C.W.J.C. No. 12296 of
2023) in column - 9 was erroneous as he had only added
the rates quoted in rest of the columns and had divided
the result of such addition by six (6) and the result of
such division was mentioned in column - 9. He was
required to multiply the rate quoted in column - 8 by
thirty (30) before dividing the total summation by six

e (6). Itwas, thus, found that M/s Sangam Mediserve Pvt.

-7 0 g\ L. (petitioner in C.W.J.C. No. 12296 of 2023) was

ez Petna
Regd. Mo 17489

453
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Patna High Court CWJC No.10325 of 2023 dt.07-05-2025
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wrongly declared to be L-1 for locations Gopalganj and
Purnia and, in fact, the rate quoted by one M/s Superb
Hygienic Disposals would otherwise have been the
lowest.

10. The Bihar Pollution Control Board,
therefore, had few options in order to remedy the
defect/error. The first of the options was to cancel the
selection letter of M/s Sangam Mediserve pvt. Ltd.
(petitioner in C.W.J.C. No. 12296 of 2023) and declare
the L-2 for such locations as L-1. The other option was
to cancel the result of the two locations and issue fresh
tender for the said two locations. And the third option
was to cancel the entire tender and issue fresh tender
separately and not in cluster.

11. After evaluation of the afore-noted

options which the Board had, a decision was taken to

cancel the entire tender as it was a composite tender

_,v -3

!é (one tender for all the seven locations) and a fresh
/!emdr

. tender to be issued for each of the locations and not a
'fx“’ Rego r..
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Patna High Court CWJC No.10325 of 2023 dt.07-05-2025

9/26 b&

composite tender.

12. This decision has been challenged by both
the petitioners as being arbitrary, unreasonable and
based on no logic.

13. It has been argued on behalf of the
petitioners that before cancelling the entire tender, the
successful bidders ought to have been noticed.

14. The further submission on behalf of the
petitioner/Medicare Environmental Management Pvt.
Ltd. (C.W.].C. No. 10325/2023) was that for one of the
bidders, namely, M/s Sangam Mediserve Pvt. Ltd.,
having submitted an erroneous and wrongly filled-up
financial bid, the entire tender ought not to have been
cancelled. The Board would have had some justification
for cancelling the tender with respect to locations at
Gopalganj and Purnia, but there would absolutely be no
rationale for cancelling the entire tender even if it be a

composite tender of all the seven locations. In this

OTA@}\‘\\ circumstance, because of the wrong assessment of L-1

E %fﬂeri\
( Nccﬁéa» Patna ) > ¢

Reed. No.-17488

* \ Exp ’%13"‘2“\2“ 7
LS )
S / | 1
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bidder for locations Gopalganj and Purnia, which was
eventuated because of the faulty submission of financial
bid by M/s Sangam Mediserve Pvt. Ltd. (petitioner in
C.W.J.C. No. 12296 of 2023), the effort of the Board
should have been to segregate the respective tenders
and go ahead with the selection of the bidders in whose
financial bids there was no problem and which selection
was completely unaffected by the wrong bidding of M/s
Sangam Mediserve Pvt. Ltd. (petitioner in C.W.J.C. No.
12296 of 2023).

15. In support of the afore-noted arguments,
the learned Senior Advocates for the petitioners have
submitted that the annulment of the entire bidding
process was not be resorted to that casually. Merely
having the power with the Bihar Pollution Control Board
of rejecting the bids would not entitle it to exercise such
power arbitrarily. There was no reason for the Board to
have ignored the already accepted bid and go for re-

tendering for some fault on the part of one of bidders,
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bidder for locations Gopalganj and Purnia, which was
eventuated because of the faulty submission of financial
bid by M/s Sangam Mediserve Pvt. Ltd. (petitioner in
C.W.J.C. No. 12296 of 2023), the effort of the Board
should have been to segregate the respective tenders
and go ahead with the selection of the bidders in whose
financial bids there was no problem and which selection
was completely unaffected by the wrong bidding of M/s
Sangam Mediserve Pvt. Ltd. (petitioner in C.W.J.C. No.
12296 of 2023).

15. In support of the afore-noted arguments,
the learned Senior Advocates for the petitioners have
submitted that the annulment of the entire bidding
process was not be resorted to that casually. Merely
having the power with the Bihar Pollution Control Board

of rejecting the bids would not entitle it to exercise such

/’//—“\\\\
TAQ} \\\ power arbitrarily. There was no reason for the Board to
Al
Nﬁmchu.m\\ have ignored the already accepted bid and go for re-
az- P32
\ km’ No-7459 ) tendering for some fault on the part of one of bidders
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which could be segregated as the composite tender was
for seven locations. In Government contracts, the
authorities are expected to uphold fairness, equality and
rule of law while dealing with contractual matters. The
“Right to Equality” under Article 14 of the Constitution of
India is breached whenever an arbitrary decision is
taken. No casual ground would justify cancellation of an
earlier tender and the decision to re-tender the entire
process.

16. In support of the afore-noted
contentions, reference has been made of the decision of
the Supreme Court in Mihan India Ltd. Vs. GMR
Airports Ltd. & Ors. : (2022) 19 SCC 69. In the afore-
noted case, for development of a Multi-Model
International Passenger and Cargo Hub Airport at
Nagpur, bids were invited but before the agreement

could be executed with the highest bidder, the bidding

Aex-Pana
regd. No.-17459
_\‘U,J’f Date:- 224112000

N ( > /
( [ XK/ tender process.
-, f‘\

* process was annulled without any direction for fresh
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17. It may be noted here that the GMR
Airports Ltd., which was declared as a selected bidder on
offering the highest revenue share, actually had
preferred a writ petition before the Nagpur High Court
when the concession agreement furnished by it was not
being responded to by the authorities.

18. When a notice was issued in the afore-
noted case to Mihan India Ltd., the entire bidding
process was annulled. The justification for annulment of
the entire tender process was the lack of clarity about
the criteria for selection of the bidder based on the
highest revenue share quoted; frequent changes in the
eligibility criteria with respect to airport experience; and
frequent changes in the bid document, leading to
deviation from the standard document for PPP projects.

The GMR Airports Ltd. questioned such clarifications

from it as arbitrary and violative of Article 14 of the

Neefamn Kuman onstitution of India.
Asez Pama

Recd N’o 17459 19. In this context, the Supreme Court was
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of the view that once the selection of the concessionaire
had been declared, then raising objections at the stage
of the execution of the concession agreement in the garb

of asking clarification with respect to certain formalities,

amounted to arbitrary exercise of powers by the
authorities, which is not permissible under the law. The
Supreme Court relied upon its own judgment in Union
of India Vs. Dinesh Engineering Corporation : (2001)
8 SCC 491, wherein while dealing with the rejection of
the bid of the respondent therein by the Railways in a
tender floated for procurement of certain items of spare
parts for use in GE governors, the Supreme Court had
held that the power to reject bids cannot be exercised
arbitrarily; merely because the Railways had the power
to do so. Any arbitrary exercise of power to reject bids

was held to be violative of Article 14 of the Constitution

AN of India.
TAL\

Sl
e/ e 20. The Supreme Court in this instance
Neélam K J'nen\
Arez- Famg 4 ) h | . .
* Regd. No.-17459 | X [Dinesh Engg. (supra)], while taking note of the
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principle that the Courts while judging the constitutional
validity of executive decisions, must grant certain
measures of “freedom of play” in the joints to the
executive, also held that a public authority, even in
contractual matters, should not have unfettered
discretion and in contracts having commercial elements.
Even though some extra discretion is to be conceded to
such authorities, they are bound to follow the norms
recognized by the Courts while dealing with public
property.

21. While deciding Mihan India Ltd. (supra),
the Supreme Court in paragraph 64 of the decision also
took note of the summation in City & Industrial
Development Corporation of Maharashtra Ltd. Vs.
Shishir Realty (P) Ltd. : (2002) 16 SCC 527, which
reads as follows:

64.
“75. Before we state the
conclusions, this Court would like to reiterate

certain well established tenets of law

461
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pertaining to Government contracts. When
we speak of Government contracts,
constitutional factors are also in play.
Government bodies being public authorities
are expected to uphold fairness, equality and
rule of Jlaw even while dealing with
contractual matters. It is a settled principle
that right to equality under Article 14 abhors
arbitrariness.  Public authorities have to
ensure that no bias, favouritism or
arbitrariness are shown during the bidding
process. A transparent bidding process is
much favoured by this Court to ensure that
constitutional requirements are satisfied.

/6. Fairness and the good faith
standard ingrained in the contracts entered
into by public authorities mandates such
public authorities to conduct themselves in a
non-arbitrary manner during the performance
of their contractual obligations.

/7. The constitutional guarantee
against arbitrariness as provided under Article
14, demands the State to act in a fair and
reasonable manner unless public interest
demands otherwise. However, the degree of
compromise of any private legitimate interest

must correspond proportionately to the public
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interest, so claimed.

78. At this juncture, it is
pertinent to remember that, by merely using
grounds of public interest or loss to the
treasury, the successor public authority
cannot undo the work undertaken by the
previous authority. Such a claim must be
proven using material facts, evidence and
figures. If it were otherwise, then there will
remain no sanctity in the words and
undertaking of the Government.
Businessmen will be hesitant to enter

Government  contract or make any

Neelam Kumari
Aleaﬁ’tﬁa
17459 a practice is counterproductive to the

'= 2211 2029
\G\% / / economy and the business environment in
Uc .\. general.”

investment in furtherance of the same. Such

22. Applying the afore-noted principle, in that
case and finding the objections by the public authority in
support of cancellation of tender to be arbitrary, the
Supreme Court did not approve of such cancellation of
tender in its entirety.

23. Grounds of public interest or loss to the

treasury cannot undo the work already taken by the
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authority.

24. In the present set of facts in these two
writ petitions, the situation is different.

25. The financial bid of M/s Sangam
Mediserve Pvt. Ltd. (petitioner in C.W.J.C. No. 12296 of
2023), which was found to be L-1 for two locations,
namely, Gopalganj and Purnia, was erroneous. Without
following the proper procedure of multiplication and
division with respects to the rates, the rate quoted in
column - 9 of the financial bid, which only was relied
upon for declaration of the lowest/highest bidder, was
skewed. Thus, for the two locations, namely, Gopalganj
and Purnia, there was an alternative of declaring the L-2
for those two locations as L-1. This could but have led to
spate of litigation as many of the contenders/bidders
had participated and offered their bids for number of
locations.

26. Since it was a composite tender, any

wrong assessment of any one of the bidders to be the

464



Patna High Court CWJC No.10325 0f 2023 dt.07-05-2025

\ Area- Pang
\ _Repd. Ko-17459
\\Fxpw Datec- 2211207

\CH NG 5=+
okt _\ér

18/26

lowest or the highest for a particular location would have
had a cascading/waterfall effect on all the tenders. In
the circumstances and in all fitness of things, it appears
that the Bihar Pollution Control Board took a decision of
cancelling the entire tender process and re-tendering it.

27. To us, the decision does not appear to be
arbitrary or fanciful or imbued with any mala fides.

28. There is no gainsaying that over a period
of time, the Courts have recognized the crucial role of
the judiciary in preventing the abuse of power and
maintaining public confidence in the administrative
process through various doctrines and principles. The
interplay between judicial review and administrative
discretion is a dynamic process.

29. In Mahabir Auto Stores and Ors. Vs.
Indian Oil Corporation and Ors. : (1990) 3 SCC 752,
the Supreme Court expressed doubts over the

correctness of the earlier position of law that actions of

the State in the private contractual field cannot be

465
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questioned in the writ jurisdiction and held that such
restraint, even in some cases, is not advisable [also refer
to Dwarkadas Marfatia & Sons Vs. Board of Trustees
of the Port of Bombay : (1989) 3 SCC 293, LIC &
Anr. Vs. Consumer Education & Research Centre &
Ors. : (1995) 5 SCC 482; Shrilekha Vidyarthi
(Kumari) & Ors. Vs. State of U.P. & Ors. : (1991) 1
SCC 212; Verigamto Naveen Vs. Govt. of A.P. &
: (2001) 8 SCC 344, and Binny Ltd. & Anr. Vs.

V. Sadasivan & Ors : (2005) 6 SCC 657 ].
30. In ABL International Ltd. & Anr. Vs.
Export Credit Guarantee Corporation of India Ltd. &
Ors. : (2004) 3 SCC 553, which judgment was the

turning point in the scope of judicial review of

contractual matters, the law has been summarized as

P follows:
\\
ﬁ (a) In an appropriate case, a writ
Nediam K \#4" petition as against a State or an instrumentality
- U’nu{
Arez: Patng of a State arising out of a contractual obligation
R‘QU fw 1/('4[9 ﬂ'

Expiry Date €~ 22110024 is maintainable,; and
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questions of facts arise for consideration, same
cannot be a ground to refuse to entertain a writ

petition in all cases as a matter of rule.

31. However, it was also cautioned in ABL
(supra) that the power to issue writs under Article 226 is
discretionary and plenary and, therefore, it should only
be exercised to set right the arbitrary actions of the
State of its instrumentality in matters relating to
contractual obligations.

32. In Noble Resources Ltd. Vs. State of
Orissa & Anr. : (2006) 10 SCC 236, a distinction was
made between matters where the contract is at the
threshold and at the stage of breach. At the stage of the
threshold of a contract, the Court’s scrutiny would be
more intrusive, but in the latter, the Court may not

ordinarily exercise its discretionary jurisdiction of judicial
|

33. At the stage of entering into a contract,

467
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the State acts purely in its executive capacity, and is
bound by the obligations of fairness. Mere reasonable or
legitimate expectation of a citizen, in such a situation,
may not by itself be a distinct enforceable right, but
failure to consider and give due weight to it, may render
the decision arbitrary, and this is how the requirements
of due consideration of a legitimate expectation forms

part of the principle of non-arbitrariness [refer to Joshi

Technologies International Inc. Vs. Union of India
&Ors. : (2015) 7 SCC 728 .

34. There could be no dispute about the
exercise of writ jurisdiction in disputes at the stage prior
to the award of contract or after the contract comes into
existence or even after the termination or breach of he
contract, but with a caution that it should be exercised
only if the decision of the executive is questioned and
proved to be violative of Article 14 of the Constitution or
is found to be arbitrary or in viewed with mala fides.

35. To ascertain whether an act is arbitrary or

468
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not, the Court has to refer to the facts and circumstances
of each case.

36. Is there any principle behind the decision
which has been questioned?

37. If yes, then whether such decision is wise
or unwise or wrong or the circumstances of the context
was capable of an alternative decision?

38. These would not be the questions which
would attract the gaze of the Court. There has to be a
total non-application of mind without due regard to the
rights of the parties in public interest for any decision to
be called arbitrary.

39. We are conscious of the decision of the

Supreme Court in Subodh Kumar Singh Rathour Vs.

Chief Executive Officer & Ors : 2024 SCC OnLine SC
1682, wherein the Supreme Court was testing whether
the action of the State or its instrumentality in cancelling
the tender, in its entirety, is arbitrary or unfair and is

violative of Article 14 of the Constitution of India.

469
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40. In that case, two of the grounds for
cancellation of the tender, viz.,, (a) there being a
technical fault in the tender and (b) change in policy,
were not found to be good reasons to justify the action
of cancellation of the entire tender. The facts of that
case revealed that the decision of the Government was
based on a mere possibility of fetching higher license fee
and the technical fault in the tender, as was suggested in
favour of the decision for cancellation, was found to be
non-existent.

41. With those facts, the Supreme Court in
Subodh Kumar Singh Rathour (supra), while holding
that public tenders are a cornerstone of Government
procurement process, ensuring transparency,
competition and fairness in the allocation of public
resources, emanating from the doctrine of Public Trust,
found that the sanctity of public tender was violated.
Cancellation of a contract deprives a person of his

valuable rights and is a very drastic step. There could be
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significant investments by the parties. The failure on the
part of the Courts, it was held, to zealously protect the
binding nature of a lawful and valid tender, would erode
public faith in contracts and tenders. The Supreme
Court went on to State that arbitrary terminations of
contract create uncertainty and unpredictability, thereby
discouraging public participation in the tendering
process.

42. In the Principal Chief Conservator of
Forests & Ors. Vs. Suresh Mathew & Ors. [SLP (C)
No(s). 12353 - 12355 of 2021], however, the re-
tender was validated on the ground that the Government
is the protector of financial resources of the State and it
has every right to cancel and call for fresh tender, it it is
in the nature of protecting financial interest of the State.

43. In the facts of the present case, the
situation presented is absolutely different. It was a
composite tender where the declaration with respect to

L-1 bidder for two locations was found to be faulty. It
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would not have been fair to the other bidder in that case.
Since most of the bidders had participated and had
offered their request for various locations, the result for
all the locations would have been affected by declaration
of M/s Sangam Mediserve Pvt. Ltd. (petitioner in
C.W.J.C. No. 12296 of 2023) as L-1 in a particular
location.

44, Precisely for this reason, which, we are of
the opinion is not arbitrary, the entire tender was
cancelled and, simultaneously, a fresh tender was issued
separately for each of the locations. The parties never
got an opportunity of any investment and it was only at
the threshold stage when the agreement would have
been entered into by the successful bidders, that this
decision was taken.

45. The reason for cancelling the tender, in
its entirety, does not appear to us to be arbitrary or mala

fide.

46. Whether it is wise or unwise or that a

472
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better option could have been exercised by the
respondents/Board has not been addressed by us for the
reasons of our limitations of the jurisdiction.

47. Both the writ petitions are, thus,
dismissed.

48. Interlocutory application/s, if any, in both

the writ petitions, also stand disposed off accordingly.

(Ashutosh Kumar, ACJ)

(Partha Sarthy, J)
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