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1955 SCC OnLine SC 7 : (1955) 2 SCR 428 : AIR 1955 SC 610 : 10
ELR 357

In the Supreme Court of India

(BEFORE B.K. MUKHERJEA, C.J. AND VIVIAN BOSE, B. JAGANNADHADAS, T.L.
VENKATARAMA AYYAR AND SYED JAFER IMAM, JJ.)

BHIKJI KESHAO JOSHI AND ANOTHER
Appellants;

Versus

BRIJLAL NANDLAL BIYANI AND OTHERS
Respondents.

Civil Appeal No. 158 of 1954~, decided on May 2, 1955

Advocates who appeared in this case:

Veda Vyas, Senior Advocate (S.K. Kapur and Ganpat Rai, Advocates,
with him), for the Appellants;

M.C. Setalvad, Attorney-General for India (M.N. Phade and Naunit
Lal, Advocates, with him), for Respondent 1.
The Judgment of the Court was delivered by

B. JAGANNADHADAS, J.— This is an appeal by special leave against
the Judgment and order of the Election Tribunal, Akola, Madhya
Pradesh, dated the 1st May, 1953, dismissing the election petition filed
by the appellants. It relates to the election for the Akola Constituency
of the State Assembly of Madhya Pradesh which was held on the 13th
December, 1951, and the result of which was notified in the Gazette on
the 4th April, 1952. The two appellants are the electors of the said
constituency. The first respondent was the successful candidate at the
election. Respondents, Nos. 2, 3 and 4 were the other three candidates
who, having been validly nominated went to the polls but were
defeated. The appellants filed the election Petition under Section 80 of
the Representation of the People Act, 1951 (Act XLIII of 1951)
(hereinafter referred to as the Act for setting aside the election on
various allegations. The petition was filed on the 19th April, 1952,
before the Election Commission at Delhi and was admittedly one day
beyond the prescribed time. The Election Commission admitted the
petition after condoning the delay under the proviso to Section 85 of
the Act and thereupon constituted a Tribunal for the trial of the petition
at Akola by notifications dated the 30th July, 1952, and 22nd
September, 1952. In due course Respondent 1 appeared and filed his
written statement on the 6th October, 1952, and the petitioners filed
their reply thereto on the 16th October, 1952. With reference to these
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pleadings, the Tribunal was of the opinion that it was advisable to
frame certain preliminary issues and to dispose of the same before
entering on the 431 trial of the case on its merits. Accordingly, nine
preliminary issues were framed. These nine issues sub-stantiaily cover
the following questions : (1) Whether the election petition was
presented by a properly authorised person. (2) Whether there was
sufficient cause for presentation of the petition one day out of time. (3)
Whether the petition was defective for non-joinder of certain parties as
respondents. (4) Whether the petition is defective for want of proper
verification. (5) Whether the petition was defective for vagueness of the
particulars relating to the corrupt practices set out in Schedule A
thereto. The Tribunal found only the first of the above points in favour
of the petitioners by a majority. But in respect of the other four points,
it held against the petitioners unanimously. As a result of the adverse
findings on these four points, the petition was dismissed without any
trial on the merits. It is against this dismissal that the appellants have
now come up to this Court on obtaining special leave.

2. Before dealing with the merits of the appeal, it may be mentioned
that at an early stage of these proceedings before the Tribunal, an
objection was taken to the composition of the Tribunal on the allegation
that one of the Members, Shri A.S. Athalye was not competent to be a
Member thereof on account of his alleged bias in favour of the first
respondent. The bias was sought to be made out by showing that
shortly before the election, Shri Athalye had written a letter to the 1st
respondent offering to assist him in his election campaign. On objection
being taken, the Tribunal stayed its hands for a preliminary decision of
that question. Meanwhile, the petitioners took proceedings in the High
Court for the quashing of the constitution of the Tribunal on the above
ground by means of an application under Article 226 of the
Constitution. That application was dismissed after hearing both sides.
Thereupon the petitioners moved this Court for special leave against
the order of the High Court. But this Court declined to grant leave.
Learned counsel for the appellants attempted to 55,432 attack the
validity of the decision of the Tribunal now under appeal on the same
ground. But this having been already determined against the
petitioners in the previous proceedings, we declined to allow the matter
to be reopened. On the other side, the learned Attorney-General for the
1st respondent attempted to reopen before us the question as to
whether the petition was presented to the Election Commission by an
authorised person, which as stated above, was found against him by a
majority of the Tribunal. The ground on which he attempted to reopen
this question was that the finding was based on a wrong view as to the
burden of proof. We were not prepared, however, to permit this finding
of fact to be reopened in this appeal on special leave, irrespective of the
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qguestion whether the burden of proof was rightly laid on the
petitioners.

3. The only points, therefore, that have been argued before us are
whether the view taken by the Tribunal with reference to the following
guestions, viz. (1) limitation, (2) joinder of parties, (3) verification, and
(4) specification of particulars of corrupt practices in Schedule A
attached to the petition, is correct, and if so, whether the same entailed
dismissal of the petition. The questions may be taken up one after the
other.

LIMITATION:

4. As stated above, the petition was filed on the 19th April, 1952,
admittedly one day beyond time. On the 28th April, 1952, the
petitioners filed also an application for condonation of delay setting out
the reasons for the same. In paras 3, 4 and 5 thereof the circumstances
under which the delay is said to have occurred were set out as follows:

“3. The applicants were under the belief that Notice under Rule

113 of the Rules framed under the above Act was published on 5th

April, 1952, in the Official Gazette of the State of Madhya Pradesh.

They felt therefore that their petition was duly presented within 14

days as prescribed by Rule 119. Applicants, however, learn that

actually the Notice under Rule 113 was published in the Official

Gazette of 4th April, 1952. It therefore appears that there was a

delay of 433 one day in the representation of the election petition.

This delay occurred under the following circumstances:—

4. The applicants prepared their election petition on the 17th
April, 1952. They sent the said petition with Shri P.B. Gole, Senior
Advocate, Akola, with a written authority to present the petition
through any person of his choice at Nagpur on the 18th April. They
also sent with Shri Gole Rs 1,000 for being deposited in the
government treasury at Nagpur as required by Section 117 of the
Act and to obtain Treasury receipt for security of costs to be filed
with the petition. The applicants were under the belief that an officer
must have been appointed by the Election Commission under
Section 81 of the Act to whom election petitions could be
represented for the State of Madhya Pradesh at Nagpur Accordingly
Shri Gole left Akola for Nagpur by the 1 Down Nagpur Mail, reaching
Nagpur at about 9-30 A.M. on 18th April, 1952.

5. Mr Gole caused the deposit of Rs 1,000 security for costs to be
made in the government treasury at Nagpur through Mr Sidhaye,
Advocate, Nagpur, and obtained the necessary government treasury
receipt on the 18th April, 1952. He then made enquiries about the
officer who may have been appointed to receive the election
petitions. He consulted R.S. Rangole, who was attached to the
Election Office at Nagpur. On enquiries Shri Gole learnt that there
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was none at Nagpur, who was authorised to receive election petition
under the Act. Under these circumstances Shri Gole booked a seat in
the Night Plane for Delhi and flew to Delhi on the 18th and reached
there on the morning on 19th April, 1952. On 19th April Shri Gole
caused the petition to be presented to the Secretary to the Election
Commission”
The explanation thus furnished was accepted by the Election
Commission as appears from the intimation to the petitioners by letter
dated the 30th July, 1952. The Tribunal was of the opinion that
notwithstanding the order of the Election Commission condoning the
delay and admitting the petition, it was free to 434 reconsider the
qguestion by virtue of the powers vested in it under Section 90(4) of the
Act. In this view it went into the merits of the explanation furnished
and came to the conclusion that the petitioners were negligent and that
the delay, even of one day, could not be condoned. It accordingly held
that the petition was liable to be dismissed as barred by time. Now,
apart from the merits of the sufficiency of the cause for delay, the
guestion as to whether, notwithstanding the condonation of the delay
by the Election Commission, it was open to a Tribunal to reconsider the
matter by virtue of Section 90(4) of the Act, is now covered by the

decision of this Court reported in Dinabandhu v. Jadumoni®. It was
therein held that it was not open to the Tribunal to reconsider the
matter in such a case. The conclusion of the Tribunal, therefore, on this
point cannot be maintained. The learned Attorney-General attempted to
argue that the decision of this Court referred to above was obiter as
regards the legal point and required further consideration. But we were
not prepared to permit that question to be reopened. We were also not
satisfied that there was any adequate reason for the Tribunal to
interfere with the view taken by the Election Commission condoning the
delay of one day on the explanation furnished to it. This explanation
has not been found, even by the Tribunal, to be false.

JOINDER OF PARTIES:

5. The objection as to joinder of parties arises as follows. Three
persons by name Shri Sohoni, Shri Kulkarni, and Shri Kothkar were
nominated as candidates at the election. Their nominations were found
to be in order on scrutiny by the Returning Officer. But within the time
allowed, these three withdrew from the elections under Section 37 of
the Act. The petitioners, while they impleaded as respondents the three
unsuccessful candidates who went to the polls, did not implead these
three persons. The view taken by the Tribunal was that these were also
necessary parties and that their non-joinder rendered the petition liable
for dismissal. In support of their view, the Tribunal relied upon Section
82 of the Act which is as follows:
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“A petitioner shall join as respondents to his petition all the
candidates who were duly nominated at the election other than
himself if he was so nominated”

It has been argued before us that this view is erroneous and that
persons who filed their nominations and who withdrew from the contest
within the prescribed time in spite of their nominations having been
found to be in order on scrutiny by the Returning Officer, cannot be
said to fall within the category of “candidates duly nominated at the
election”. In support of this contention two decisions Sitaram v.

Yograjsingg and Sheo Kumar v. V.G. Oak® have been cited. On the other

side the case in Mohammad Umair v. Ram Charan Singh? was brought
to our notice in support of the view taken by the Tribunal. These three
decisions have treated the decision of the question as depending on a
construction of the phrase “at the election” in Section 82 of the Act. The
Bombay and Allahabad cases hold that this phrase confines the
necessary parties under this section to those who were candidates for
the actual poll, while the Patna High Court takes the view that the
phrase “at the election” has no such limiting significance. It appears to
us to be unnecessary and academic to go into this judicial controversy
having regard to the decision of this Court in Jagan Nath v. Jaswant

Singhé. If we were called upon to settle this controversy, we would
prefer to base the decision not on any meticulous construction of the
phrase “at the election” but on a comprehensive consideration of the
relevant provisions of the Act and of the rules framed thereunder and of
the purpose, if any, of the requirement under Section 82 as to the
joinder of parties other than the returned candidate. We are, however,
relieved from this, since it has been decided in Jagan Nath v. Jaswant

Singh? that even if any of the necessary parties other than the returned
candidate has not been impleaded, the petition is not liable to be
dismissed in limine on that sole ground but that it is a matter to be
taken into consideration at the appropriate stage with reference to the
final result of the case. In view of this ruling the decision of the
Tribunal on this point also cannot be maintained.
VERIFICATION:

6. The view taken by the Tribunal on this question is based on
Section 83(1) of the Act which is as follows:

“An election petition shall contain a concise statement of the
material facts on which the petitioner relies and shall be signed by
the petitioner and verified in the manner laid down in the Code of
Civil Procedure, 1908, for the verification of pleadings”

The relevant provision in the Civil Procedure Code referred to herein is
Order 6, Rule 15, clauses (2) and (3), which are as follows:
“(2) The person verifying shall specify, by reference to the
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numbered paragraphs of the pleading, what he verifies of his own
knowledge and what he verifies upon information received and
believed to be true.

(3) The verification shall be signed by the person making it and
shall state the date on which and the place at which it was signed”

In the present case the verification of the petition as well as the
schedule of particulars of corrupt practices are each signed by both the
petitioners and there is now no dispute about it. The verification clause
in the petition is as follows:

“The abovenamed applicants hereby affirm that the contents of
the above petition are true to information received from the press
reports and several other electors and believed by them to be true

Signed and verified at Akola on....”

The verification clause relating to the particulars of corrupt practices in
Schedule A is as follows:

“The above-named applicants affirm that the contents in this
schedule are true to information received and believed by us to be
true.

Signed and verified at Akolo, on....”

In the view of the Tribunal there were two defects in these
verifications. They do not refer to any numbered paragraphs nor do
they bear the dates on which they were signed. In the view of the
Tribunal the petition was liable to dismissal for non-compliance with
the specific provision in the Act in this behalf. That the verification
neither in the petition nor in the schedule of particulars bears any
date is not disputed. But it is contended that the view taken by the
Tribunal in so far as it was of the opinion that the verifications do not
refer to any numbered para is unsustainable. It is pointed out that
the statements in the verification were clearly meant to convey that
the various allegations in the petition and schedule were, in their
entirety, based on information and belief. It is urged, therefore, that
there was no scope and hence no need to specify which were based
on personal knowledge and which upon information. We agree with
this contention. It is to be noticed that a verified pleading is different
from an affidavit which., by virtue of Order XIX, Rule 3, is specifically
required to be confined to such facts as the deponent is able of his
own knowledge to prove (except on interlocutory applications, on
which statements of his belief may be admitted, provided that the
grounds thereof are stated). But there is notand in the nature of
things there cannot be-any such limitation for pleadings. Hence it
became necessary in the verification of a pleading to demarcate
clearly between the two. The allegations in the petition in this case
purport to be based only on information. Since the verification
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clauses refer to the entirety of the petition and the attached
schedule, absence of enumeration of the various paragraphs therein
as having been based on information cannot be considered to be a
defect. The verifications are accordingly defective only as regards the
requirement of the dates thereof. The question is whether the
petition is liable to dismissal on this ground. Though there may be
cases where the date of the pleading and the verification may be
relevant and important, it would be a wrong exercise of discretionary
power to dismiss 438 an application on the sole ground of absence of
date of verification. In such a case the applicants should normally be
called upon to remove the lacuna by adding a supplementary
verification indicating the date of the original verification and the
reason for the earlier omission.

PARTICULARS OF CORRUPT PRACTICES:
7. The objection is based on Section 83(2) of the Act which is as

follows:

“The petition shall be accompanied by a list signed and verified in
like manner setting forth full particulars of any corrupt or illegal
practice which the petitioner alleges, including as full a statement as
possible as to the names of the parties alleged to have committed
such corrupt or illegal practice and the date and place of the
commission of each such practice”

The objection is that the particulars of the instances furnished in
Schedule A to the petition are all of them vague and not in compliance
with the above provision. The list of particulars is as follows:

SCHEDULE ‘A’

List of particulars of instances referred in the accompanying
petition.

1. That in the month of December, 1951, Respondent 1 has been
to the premises of Akola Shree Gurudwara, where the Local Sikh
Community had assembled to listen to the recitation of the holy book
‘Granth Saheb’ on the 7th day of the death of daughter of one
Sardar. Suratsingb. At this meeting Respondent 1 canvassed for
votes for himself and paid Rs 201/-, apparently as donation to the
Gurudwara, but really as gift for inducing the Sikh Community in the
Akola Constituency in general and the Sikhs assembled in particular
to induce them to vote for himself at the ensuing election.
Respondent 1 was guilty of bribery within the meaning of that term
in Section 123 of the Representation of the People Act.

Similar instances of giving illegal gratifications for securing votes
of respective groups are—

(a) Donation to Hkariharpeth Akhada;
(b) Payment to Panch-bungalow Committee of Bhangis of Old
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City.
(c) Donation to Bhaji Bazar Association.
(d) Distribution of blankets and Saries and money to voters.

2. At the instance of Respondent 1 a meeting of workers in Berar
Oil Industries a concern of Birla, was called by its manager on the
eve of the election and they were threatened to vote for Respondent
1 on pain of losing their service or suffer pecuniary loss, in case they
did not vote for Respondent 1. The poster of the rival candidate
affixed on the postoffice within the premises of the Berar Oil
Industries was removed and stolen away

3. Respondent 1 caused groups and sections of castes and
communities, such as Bohara, Lohars, Marwaries, Muslims,
Rajasthanies, Bhangies, to issue appeals stating that resolutions
were passed for voting for Respondent 1, coercing the voters by
threats, etc. to vote for Respondent 1 and openly canvassing on
communal and caste lines and using undue influence.

4. Issuing pamphlets and handbills without names of printer or
publisher.

5. At the time of counting votes in Polling Station No. 53, several
folded bundles amounting to about 20 in number, of ballot papers
were found in the ballot box of Respondent 1, when it was opened
for counting votes. This was noted by the Returning Officer. Each
bundle consisted three or more than three ballot papers, folded
together Obviously each of the bundle of these ballot papers were
put in the ballot box by one person, as the ballot papers put in the
ballot box by different voters could not automatically fold themselves
into a compact bundle in the ballot box. The ballot papers issued to
voters were not put in the box by the voters themselves, but were
illegally brought back by the voters and handed over to persons
working for and on behalf of Respondent | on payment of illegal
gratification. These ballot papers thus collected were bundled
together 56,440 and put in the ballot box by persons working for and
on behalf of Respondent 1 by taking illegal gratifications. This was
done on 31st December, 1951, at Chandur by persons with the
connivance of Respondent 1.

6. False personation of several dead voters and voters absent in
Pakistan has taken place in Ward No. 12 and 15.

7. The Respondent 1 resorted to false propaganda. His man
announced on loud speakers from place to place that rival candidate
Dr Joglekar was of the caste and party of Godse, the murderer of M.
Gandhi and a vote for him was a vote for Gandhi's Murderer. Another
false propaganda was that Dr Joglekar was Mishra's man, supported
by Mishra's money. Lectures for Respondent 1 in public meetings,
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including Respondent | have freely made these false defamatory and
malicious statements against Dr Joglekar, the rival candidate and
thus prejudiced the prospects of Dr Joglekar's election. Personal
character and conduct of Dr Joglekar was also falsely attached, thus
prejudicing his prospects of election.

8. Voters were carried in hired carts at many polling stations,
particularly at Kapshi Polling Station. This was arranged by persons
working for and on behalf of Respondent 1 at his expense and
connivance. A written objection for police enquiry was given at
Kapshi and one in Rifle Range area.

9. Respondent 1 spent lacs of rupees over his election
transgressing the prescribed limit of Rs 6,000. He has given a totally
untrue return of election expenses. This is in contravention of law.

10. Mohota Mills released workers and paid them for canvassing
work for Respondent 1 on polling day Substitutes for these workers
were engaged by the mills and they were also paid. This was done at
the instance of Respondent 1”

There can be no doubt that almost all the instances herein-above set
out are extremely vague and lack sufficient particulars. Learned counsel
for the appellants invited our attention to the fact that the Tribunal,
while considering the question of vagueness dealt only with the
instances of corrupt practices specified in paragraphs 1(a), 1(b), 1(c), |
(d), 2, 4, 5, 6, 7 and 8 and not others. He accordingly contended that,
by implication, the Tribunal was not prepared to hold that items
mentioned in paragraphs 1, 3, 9 and 10 were vague. He urged that at
least these four items must be taken not to be vague and that there is
no reason why the petitioners should not have been called upon to
amend the schedule by furnishing better particulars as to the rest. He
further urged that, at any rate, they were entitled to a trial in respect of
those four items of corrupt practices. We cannot agree with learned
counsel for the appellants that the items set out in paragraphs 3, 9 and
10 are not vague. There is no specification therein of the requisite
details which the Act in terms requires. Section 83(2) requires not only
what may reasonably be considered “full particulars” having regard to
the nature of each allegation, but enjoins in terms that the following
particulars should also be given. (1) Names of the parties alleged to
have committed the corrupt or illegal practice. (2) The date of the
commission of each such corrupt or illegal practice. (3) The place of
commission of each such corrupt or illegal practice. There can be no
reasonable doubt that the requirement of “full particulars” is one that
has got to be complied with, with sufficient fullness and clarification so
as to enable the opposite-party fairly to meet them and that they must
be such as not to turn the enquiry before the Tribunal into a rambling
and roving inquisition. On a careful scrutiny of the list, in Schedule A



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd. 1 4

Page 10 Wednesday, January 15, 2025

Printed For: Mr. Sanjay Upadhyay Enviro Legal Defence Firm
SCC Online Web Edition: https://www.scconline.com

© 2025 EBC Publishing Pvt. Ltd., Lucknow.

we are satisfied that none of the items except that which is set out in
para 1 of Item No. | can be said to comply with the requirements of
Section 83(2). In this view of the contents of Schedule A, the
contention of the learned counsel for the appellants is that even so the
Tribunal should have called upon the petitioners to furnish better
particulars as regards all the other items, by virtue of the, powers
conferred on it under Section 83(3), and in the 442 alternative, it
should have at least called upon them to substantiate the allegation in
para 1 in Item No. 1, which was sufficiently specific and which, if made
out, might have resulted in the election being set aside. On the
question whether or not the Tribunal should have called upon the
petitioners to amend the schedule by furnishing better particulars, the
learned Attorney-General for the 1st respondent has invited our
attention to the objection taken in the written statement as regards the
vagueness of the particulars and to the various orders made by the
Tribunal as appears from the order-sheet of the case. In the written
statement of the 1st respondent para 9 is as follows:

“9. (a) It is, further, submitted that the petition ought to be
dismissed as it does not contain concise statement of material facts
on which the petitioners rely. Similarly the list of particulars given in
the schedule or in the petition are not in compliance with Section 83
).

(b) Without prejudice to the generality of this objection, it is
further submitted that para V of petition read with para VI(e) will
show that the particulars given in Schedule relate to corrupt and
illegal practices alleged to have been committed by Respondent 1
and by his agents and persons working on behalf of Respondent 1
with his connivance. Such particulars are bad in law. The applicants
are bound to state the names of the persons who are alleged to have
actually committed the corrupt or illegal practice.

(c) Paras 1 and 2 of the petition allege that there was no free
election by reason of general bribery and undue influence exercised
by and on behalf of Respondent 1 similarly the allegation in para 2 is
that the coercion was the result of manipulation by or at the instance
of Respondent 1. Thus these allegations must be supported by
giving the necessary particulars regarding the names, date and place
of commission of corrupt or illegal practice alleged. The allegations in
paras 1 and 2 of the petition are allegations of corrupt and illegal
practice within the meaning of Sections 123, 124 and 125 of the Act,
and are not allegations of a general character which do not implicate
the candidate personally.

(d) Further by way of example, para I of the schedule, no names,
date of the alleged practices are given. Same is the case with the
allegations in paras 2, 3, 4, 5, 6, 7, 8, 9 and 10.
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(e) It is for the petitioners to satisfy the Election Commission and
the Tribunal that the particulars given are according to law. This has
not been done and the petition, therefore, ought to be dismissed on
this ground”

Now the order-sheet of the proceedings before the Tribunal discloses
the following. By order dated the 16th October, 1952, the Tribunal
decided that the case was in the first instance to be taken up for
decision on the preliminary issues. Having so decided it passed the
following order:

“We call upon the parties whether they want to add by way of
amendment to the pleadings on facts which they have already made,
as in some of the preliminary points the question of fact is involved.

The respondents do not want to add to their pleadings on facts in
respect of the above preliminary issues. The petitioners have made
an application under Order 6, Rule 16, Civil Procedure Code for
striking out some portion in paras 3-b and para 4(d)(2) of the
written statement of the Respondent 1”

On the 17th January, 1953, the Tribunal passed the following order:

“The Respondent 1 prays for time to amend his written statement
and to ask for particulars. In the interests of justice the time is
granted....... The application for amendment and for particulars to be
filed five days before the date of hearing and copies thereof be given
to the petitioners. The petitioners shall be ready with their replies on
the date of hearing”

On the 27th January, 1953, the order is

“The petitioners have filed their reply to the amendment
application of the Respondent 1. The 444 latter has amended his
application, to which there was no objection”

On the 29th January, 1953, the order is

“The petitioners do not want to amend their pleadings in view of

the amendment of the written statement”
In view of the specific objection taken in the written statement and the
opportunities which the petitioners had for amending the petition which
the above orders disclose, there is considerable force in the contention
of the learned Attorney-General that the petitioners, for some reasons
best known to themselves, have come forward with a somewhat
irresponsible petition and that while the Court has undoubtedly the
power to permit amendment of the schedule of corrupt practices by
permitting the furnishing of better particulars as regards the items
therein specified, there was no duty cast upon the Tribunal to direct suo
motu the furnishing of better particulars. It is true that the petitioners
in the reply that they filed to the written statement of the 1st
respondent and in answer to the objection that the particulars as to the
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alleged corrupt practices were vague, said as follows:

“The petitioners are prepared to give further particulars if the
Tribunal is pleased to permit under Section 83(3) of the
Representation of the People Act”.

This reply was filed on the 16th October, 1952, which is the very date
on which the first of the above orders extracted from the order-sheet
was passed. It is also true that the order dated the 17th January, 1953,
shows that the Respondent 1 at one stage, indicated an intention
himself to ask for particulars. But in a matter of this kind the primary
responsibility for furnishing full particulars of the alleged corrupt
practices and to file a petition in full compliance with Section 83(2) of
the Act was on the petitioners. While undoubtedly the Tribunal has, in
our opinion, taken all too narrow a view of their function in dealing with
the various alleged defects in the petition and in treating them as
sufficient for dismissal, the petitioners are not absolved from their duty
to 445 comply, of their own accord, with the requirements of Section 83
(2) of the Act and to remove the defects when opportunity was
available. They cannot take shelter behind the fact that neither the
Tribunal nor the Respondent 1 has, in terms, called upon them to
furnish better particulars.

8. The position, therefore, on the question of compliance or
otherwise of the requirements of Section 83 of the Act is that (1) the
verifications in the petition and schedule are defective inasmuch as the
dates thereof are not specified, and (2) the schedule of particulars
consists of a number of items of which only one at best could have
been taken up for inquiry by the Tribunal. But all the rest were not only
extremely vague but no amendment was applied for nor was an
opportunity for amendment of pleadings in general, open on two
occasions, availed of. Learned counsel for the appellants urges that
however this may be, there was no justification for the Tribunal
dismissing the petition in toto and that it was bound to have called
upon the petitioners to substantiate the first allegation by evidence
after striking out, if need be, the rest of the particulars, under the
powers vested in it under Order VI, Rule 16 of the Civil Procedure Code.
On the other hand the learned Attorney-General for the Respondent 1
urges that in such a situation it was open to the Tribunal to consider
whether, taking the petition as a whole and in its total effect, there was
substantial compliance with the requirements of Section 83. He
contends that if, in exercise of its judgment, it thought that there was
substantial non-compliance, notwithstanding that one out of the
various items may have been specific, it was not bound to exercise its
discretion in favour of the petitioners by ordering a striking out of the
various items and to direct the trial of the petition to be confined to one
single item which may be in order. The learned Attorney-General



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd. 1 7

Page 13 Wednesday, January 15, 2025

Printed For: Mr. Sanjay Upadhyay Enviro Legal Defence Firm
SCC Online Web Edition: https://www.scconline.com

© 2025 EBC Publishing Pvt. Ltd., Lucknow.

argues that this would be really making out for the petitioners a
different petition from what they brought up before the Election
Commission and that in this class of cases the Tribunal had the right
and the duty to exercise great strictness 446 in order that the
machinery for setting aside elections might not be abused for the
purpose of maligning the successful candidate by levelling vague and
irresponsible charges against him. While there is considerable force in
this argument, we think that in a case of this kind the Tribunal when
dealing with the matter in the early stages should not have dismissed
the application. It should have exercised its powers and called for
better particulars. On non-compliance therewith, it should have ordered
a striking out of such of the charges which remained vague and called
upon the petitioners to substantiate the allegations in respect of those
which were reasonably specific. We are, therefore, of the opinion that
the order of the tribunal in dismissing the petition outright was clearly
erroneous Notwithstanding this opinion we would, in the normal course,
not have felt called upon to interfere in this case under Article 136 after
this lapse of time and at the instance of persons like the appellants
before us who are mere voters having no direct personal interest in the
result of the election.

9. But there is one other circumstance in this case which we have
noticed and which we feel we ought not to overlook, though in the
course of the arguments the same was not brought to our notice
paragraphs 6(a), (b) and (c) of the application for setting aside the
election sets out certain grounds of alleged disqualification of the
returned candidate to stand for the election. It is also stated therein
that objections in this behalf were taken at the time of scrutiny of the
nomination papers but that they were summarily overruled by the
Returning Officer without any enquiry and that accordingly the
objections to the disqualification have been raised in the application.
The objections are as follows:

“6. The material facts in support of the grounds are as follows:

(a) The election of candidate for the Madhya Pradesh State
Assembly in the single member Akola Constituency was
announced to be held on 31-12-1951. Nominations were to be
filed on or before 15-11-1951, 447 and scrutiny of nomination
was due on 17-11-1951. At this time of scrutiny objection was
taken to the nomination paper of Respondent 1 on several
grounds but the material grounds were that Respondent 1 was
disqualified for being chosen as and for being a Member of
Madhya Pradesh State Assembly under Chapter 111, Section 7(d)
of the Representation of the People Act, 1951 (Act XLIII of 1951).
That the Respondent 1 is disqualified to fill the seat under the
Act., because he is the Managing Agent or Managing Director of
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Rajasthan Printing and Litho Works private limited company under

the Indian Companies Act. He has, as a shareholder and director,

interest, in contracts for supply of goods viz. stationery, paper and
printing materials etc. to the State Government of Madhya

Pradesh. He has also interest in contracts for the execution of

works or performance of services, such as printing, etc.,

undertaken by the State Government of Madhya Pradesh. The

Respondent 1 gets a share by way of commission on sales

effected by the Limited Company. He has, therefore, by himself

interest in the contracts of the company with the State

Government of Madhya Pradesh.

(b) Respondent 1 is a partner in the firm Berar ‘General
Agency. The said firm has entered into a contract for the
performance of cloth distribution on behalf of the State
Government to retailers and holds a licence for the same. The
Respondent 1, therefore, has interest by himself in the said
contract for the performance of services undertaken by the
Government.’

(c) The Respondent 1 is the proprietor of the monthly Journal
“Prawaha” and a by-weekly paper “Matru-bhumi”. These
publications print Government advertisements on contract basis.
The Respondent 1 has, therefore, interest in the said contract for
the performance of services undertaken by the State Government
Madhya Pradesh. The income derived from these contracts by
Respondent 1 are noted in the private accounts of 57,448 the
Respondent 1 and their details are shown in the profit and loss
statements filed with income tax return of the Respondent 1 for
the relevant year and current year.

The sales and other details of the ‘Matru-bhumi’ concern are noted
in the private accounts of the Respondent 1.”

10. These objections were summarily overruled by the Returning
Officer, without any inquiry or any reason.

11. These allegations, if made out with such further details as may
be necessary, might well prove serious and bring about the setting
aside of the election of the returned candidate. The 1st respondent in
answer to these allegations states as follows:

“It is denied that there was any improper acceptance of the
nomination paper of Respondent 1 and in particular it is denied that
any of the allegations made in paragraph 6(a), (b) and (c) of the
petition constitute in law a disqualifications of Section 7 of the
Representation of the People Act. Without prejudice to this it is
submitted that the Respondent 1 was not suffering from any of these
disqualifications in fact on the date of the submission of the
nomination paper”
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Having regard to the nature of the alleged disqualification, which is
substantially to the effect that the returned candidate had interest in
contracts with the Government at the relevant dates, it was very
necessary that the matters should have been cleared up in the enquiry
before the Election Tribunal. It is not in the interest of purity of
elections that such allegations of disqualification should be completely
ignored without enquiry and it appears rather surprising that the
Tribunal should have ignored them and exercised its power to dismiss
the petition. However reluctant we might be to interfere in a matter like
this after the lapse of three years and four months and with only an
year and eight months before the general elections, we feel constrained
to send this matter back for due enquiry. But before doing so and in
view of the delay and other circumstances that have already happened,
449 we, in exercise of the powers which the Tribunal in the normal
course might itself have exercised, direct the striking out of all the
items of alleged corrupt practices set out in Schedule A excepting the
one covered by paragraph | of Item 1, i.e., as follows:

“That in the month of December, 1951, Respondent 1 had been to
the premises of Akola Shree Gurdwara, where the Local Sikh
Community had assembled to listen to the recitation of the holy book
‘Granth Saheb’ on the 7th day of the death of daughter of one Sardar
Suratsingh. At this meeting Respondent 1 canvassed for votes for
himself and paid Rs 201, apparently as donation to the Gurudwara,
but really as gift for inducing the Sikh Community in the Akola
constituency in general and the Sikhs assembled in particular to
induce them to vote for himself at the ensuing election. Respondent
1 was guilty of bribery within the meaning of that term in Section
123 of the Representation of the People Act”

The case will, therefore, go back for enquiry and trial with reference
only to (1) the allegations in paragraphs 6(a), (b) and (c) of the
application for setting aside the election, and (2) the allegations in
paragraph 1 of Item 1, in Schedule A attached to the application as set
out above.

12. The Election Commissioner will now reconstitute an appropriate
Tribunal for the purpose. The Tribunal when constituted and before
proceeding to trial will call upon the petitioners to rectify the lacuna as
to dates in the verification clauses in the petition and the schedule. It is
to be hoped that the fresh proceedings before the Tribunal will be
disposed of at a very early date. The appeal is allowed as stated above
but, in the circumstances, without costs.

* Appeal by Special Leave from the Judgment and Order dated the Ist May, 1953 of the
Election Tribunal, Akola, Madhya Pradesh in Election Petition No. 1 of 1952
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In the High Court of Rajasthan
(BEFORE SHIV KUMAR SHARMA, J.)

State of Rajasthan and Another
Versus
Mohammed lkbal and Others
S.B. Civil Revision No. 1151 of 1997
Decided on March 4, 1998

C.P.C., Order 6, Rule 17 and Order 8, Rule 9 — Rejoinder — Appellate
Court allowed the plaintiff to file rejoinder, by the permission? — Scope of
Order 8 Rule 9 C.P.C. cannot be extended ? — Scope of rejoinder explained.

(Paras 9 & 10)
Revision allowed.

Case Law Referred:

1. Ajanta Enterprises Jaipur v. Bimla Charan Chatterjee (AIR 1987 (1)
page 991)

2. Gannon Dunkerley and Co. Ltd. v. Steel Authority of India Ltd. (AIR
1993 Orissa 141)

R.L. Jangid, for Petitioners

N.P. Gupta, for the Non-petitioners
The Judgment of the Court was delivered by

SHIV KUMAR SHARMA, J.:— Instant revision impugns, the order
dated October 14, 1997, of the learned Additional Civil Judge (Senior
Division) cum Additional Chief Judicial Magistrate No. 3, Udaipur.
whereby the application under Order 8 Rule 9 CPC submitted by the
plaintiff-petitioners (for short the plaintiffs) was allowed and rejoinder
submitted by them was taken on record.

2. A brief resume of the facts is that Akbar Ali instituted a suit for
eviction against the defendant-non-petitioners (for short the
defendants) on November 23, 1982. Thereafter Akbar Ali sold the
property. The applicants purchaser moved application under Order 22
Rule 10 read with Order 1 Rule 10 CPC. It was allowed by the learned
trial court. Thereafter the plaint was amended adding ground of
bonafide need. The suit of the plaintiffs was decreed by the learned trial
court on November 24, 1995. The defendants State of Rajasthan and
another filed appeal before the appellate court. The defendants moved
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an application under Order Rule 17 CPC, for amending the written
statement. The learned appellate court on March 8, 1995 allowed the
application permitting the defendants to amend their written
statement. Cost of Rs. 500/- was imposed on the defendants and
liberty was given to the plaintiffs to file rejoinder. The case was
remanded back to the trial court under Order 41 Rule 25 CPC. for
framing additional issue on question of Section 80 CPC. On September
4, 1997, written statement was amended and it was averred that the
plaintiffs did not serve notice under Section 80 CPC. The plaintiffs
moved application under Order 8 Rule 9 CPC on September 20, 1997.
The defendants submitted reply to the application objecting the
plaintiffs right to file rejoinder. The learned trial court allowed the
application and rejoinder was taken on record vide order dated October
14, 1997.

3. Mr. R.L. Jangid, learned counsel appearing for the defendants
made scathing criticism of the impugned order. The contention of
learned Counsel is that application under Order 8 Rule 9 CPC cannot be
treated as one under Order 6 Rule 17 CPC as both are contextually
different. According to Mr. Jangid new pleas cannot be allowed to be
introduced so as to alter the basis of the plaint. In the rejoinder the
plaintiff has simply to explain additional facts mentioned in the written
statement and he cannot be allowed to come forward entirely with a
new case in rejoinder. Pleas inconsistent with earlier pleadings cannot
be introduced by way of rejoinder

4. Reliance was placed on Ajanta Enterprises Jaipur v. Bimla Charan
Chatterjee (1) and Gannon Dunkerley and Co. Ltd. v. Steel Authority of
India Ltd. (2).

5. On the other hand, Mr. N.P. Gupta, learned counsel appearing for
the plaintiffs urged that the rejoinder was filed in pursuance of the
directions issued by the appellate court vide its order dated March 8,
1995. The impugned order expressly mentions that only those facts will
be considered as are necessary for determination of the additional
issue.

6. 1 have given my anxious consideration to the rival contentions
and carefully perused the impugned order.

7. In Ajanta Enterprises Jaipur v. Bimla Charan Chatterjee (supra),
this court while examining the scope of Order 8 Rule 9 CPC indicated
thus:

“A defendant can file a written statement as a matter of right for
doing so he does not have to obtain the permission of the Court. In
the other hand, a rejoinder or a replica is not to be filed as a matter
of right except in cases where the defendant has raised a plea of set
off or made a counter claim but is to be filed only with the
permission of the Court and this permission has to be granted after
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taking into consideration all the facts and circumstances of the case,
specially the pleas which have been raised in the written statement.
In the garb of submitting a rejoinder, a plaintiff cannot be allowed to
introduce new pleas in his plaint so as to alter the basis of his plaint.
In a rejoinder he has to simply explain if certain additional facts
have been mentioned in the written statement and the plaintiff
cannot be allowed to come forward with an entirely new case in his
rejoinder. The position of the plaintiff, to make changes in his plaint,
cannot be the same as changes which can be allowed to be made in
the written statement, for the reason that a defendant may be
allowed to make amendments, which may be different from his
earlier pleas but the plaintiff cannot be allowed to alter his original
cause of action on which he has come before the court. On this
process, it can be said that the plaintiff cannot by way of rejoinder
introduce pleas which are not consistent with earlier pleadings.”

8. Gannon Dunkerley & Co. Ltd. v. Steel Authority of India Ltd.
(supra) was the case where the Orissa High Court observed that
application under Order 8 Rule 9 CPC cannot be treated as one under
Order 6 Rule 17 CPC as both are contextually different. Inconsistent
pleas which are at variance with plea originally taken in the suit cannot
be permitted to be introduced.

9. The principles deducible from the above discussions may be
summarised thus-

(a) The plaintiff cannot be allowed to introduce new pleas by way of

filing rejoinder, so as to alter the basis of his plaint.

(b) In rejoinder, the plaintiff can be permitted to explain the
additional facts which have been incorporated in the written
statement.

(c) The plaintiff cannot be allowed to come forward with an entirely
new case in his rejoinder.

(d) The plaintiff cannot be permitted to raise inconsistent pleas so as

to alter his original cause of action.

(e) Application under Order 8 Rule 9 CPC cannot be treated as one

under Order 6 Rule 17 CPC as both are contextually different.

10. In the case on hand, the bare look at the pleas sought to be
introduced by the plaintiffs should not be at variance with the pleas
originally taken in the plaint. No doubt that the plaintiff were permitted
by the learned appellate court to file rejoinder but by this permission,
the scope of Order 8 Rule 9 CPC cannot be extended. The impugned
order though expressly mentioned that only those facts will be
considered as are necessary for determination of the additional issue
but this is not sufficient. The learned court below ought to have
specifically considered whether the pleas sought to be introduced by
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way of rejoinder is not inconsistent and at variance with the pleas
originally taken in the plaint and whether new pleas which could only
be introduced by way of amendment were raised in the rejoinder. In
not doing so, the learned court below has committed jurisdictional error
and if the order is allowed to stand, it would occasion failure of justice.

11. Resultantly, the revision succeeds and is hereby allowed. The
impugned order is set-aside and the case is remitted back for fresh
decision to the learned trial court to consider that whether the plea
sought to be introduced by way of rejoinder is not inconsistent and at
variance with the pleas originally taken in the plaint and whether new
pleas which could only be introduced by way of amendment were raised
in the rejoinder The parties are directed to appear before the learned
trial court on March 26, 1998.

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/
regulation/ circular/ notification is being circulated on the condition and understanding that the publisher would not be
liable in any manner by reason of any mistake or omission or for any action taken or omitted to be taken or advice
rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ notification. All
disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The authenticity of
this text must be verified from the original source.



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd. 25
Page 1 Wednesday, January 15, 2025

Printed For: Mr. Sanjay Upadhyay Enviro Legal Defence Firm

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of

this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.

Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

UDAY SHANKAR TRIYAR v. RAM KALEWAR PRASAD SINGH 75

(2006) 1 Supreme Court Cases 75
(BEFORE RUMA PAL, DR. AR. LAKSHMANAN AND R.V. RAVEENDRAN, JJ.)
UDAY SHANKAR TRIYAR . Appellant;

Versus
RAM KALEWAR PRASAD SINGH AND ANOTHER .. Respondents.

Civil Appeal No. 6701 of 20057, decided on November 10, 2005

A. Civil Procedure Code, 1908 — Or. 41 R. 1 and Or. 3 R. 4 — Signing
of memo of appeal by appellant or pleader — Nature of requirement —
Defects in signing or in authority of person signing memo of appeal, or
omission to file vakalatnama therewith — Effect of — Rectification of said
deficiencies — Scope for — Duty of office in accepting memo of appeal —
Held, said deficiencies will not invalidate memo of appeal if such omission or
defect is not deliberate and signing of memo of appeal or presentation
¢ thereof before appellate court was with knowledge and authority of
appellant — Said deficiency can be subsequently rectified either on motion
of party or suo motu grant of permission by court — If pleader signing
memo of appeal had appeared for the party in court(s) below, then he need
not present a fresh vakalatnama along with memo of appeal as vakalatnama
filed in court(s) below would be sufficient to sign and present memo of
appeal in light of Or. 3 R. 4(2) r/w Expln. (c) thereto — Mere memo
referring to authority given in court(s) below would be sufficient

B. Civil Procedure Code, 1908 — Or. 6 R. 14 — Defects in signing or in
authority of person signing pleadings — Effect of — Rectification of said
deficiencies — Scope for

C. Civil Procedure Code, 1908 — Ors. 6, 7, 8 and 41 — Non-compliance
with procedural requirements under — Effect of — Rectification of the
€  deficiencies — Scope for — General rule and exceptions thereto, stated

D. Civil Procedure Code, 1908 — Or. 3 R. 4 — Appointment of pleader

— Vakalatnama — Importance of — Filling, attestation and acceptance of

— Care and caution to be observed in, strongly emphasised — Judicial

notice taken of various defects routinely found in vakalatnamas and

enumerated, so that appropriate instructions were issued to Registries/

f offices to properly check vakalatnamas filed, so as to avoid complications at
later stages of litigation

Dismissing the appeal, the Supreme Court
Held :

Non-compliance with any procedural requirement relating to a pleading,
memorandum of appeal or application or petition for relief should not entail
g automatic dismissal or rejection, unless the relevant statute or rule so mandates.
Procedural defects and irregularities which are curable should not be allowed to
defeat substantive rights or to cause injustice. Procedure, a handmaiden to
justice, should never be made a tool to deny justice or perpetuate injustice, by
any oppressive or punitive use. The well-recognised exceptions to this principle

are:

T Arising out of SLP (C) No. 22578 of 2003. From the Judgment and Order dated 28-7-2003 of
the Patna High Court in Misc. A. No. 300 of 2002
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76 SUPREME COURT CASES (2006) 1 SCC

(?) where the statute prescribing the procedure, also prescribes specifically
the consequence of non-compliance;

(ii) where the procedural defect is not rectified, even after it is pointed
out and due opportunity is given for rectifying it;

(iii) where the non-compliance or violation is proved to be deliberate or
mischievous;

(iv) where the rectification of defect would affect the case on merits or
will affect the jurisdiction of the court; and

(v) in case of memorandum of appeal, there is complete absence of
authority and the appeal is presented without the knowledge, consent and
authority of the appellant. (Para 17)

Any defect in signing the memorandum of appeal or any defect in the
authority of the person signing the memorandum of appeal, or the omission to
file the vakalatnama executed by the appellant along with the appeal, will not
invalidate the memorandum of appeal, if such omission or defect is not deliberate
and the signing of the memorandum of appeal or the presentation thereof before
the appellate court was with the knowledge and authority of the appellant. Such
omission or defect being one relatable to procedure, can subsequently be
corrected. It is the duty of the office to verify whether the memorandum of
appeal was signed by the appellant or his authorised agent or pleader holding
appropriate vakalatnama. If the office does not point out such defect and the
appeal is accepted and proceeded with, it cannot be rejected at the hearing of the
appeal merely by reason of such defect, without giving an opportunity to the
appellant to rectify it. The requirement that the appeal should be signed by the
appellant or his pleader (duly authorised by a vakalatnama executed by the
appellant) is, no doubt, mandatory. But it does not mean that non-compliance
should result in automatic rejection of the appeal without giving an opportunity
to the appellant to rectify the defect. If and when the defect is noticed or pointed
out, the court should, either on an application by the appellant or suo motu,
permit the appellant to rectify the defect by either signing the memorandum of
appeal or by furnishing the vakalatnama. It should also be kept in view that if the
pleader signing the memorandum of appeal has appeared for the party in the trial
court, then he need not present a fresh vakalatnama along with the memorandum
of appeal, as the vakalatnama in his favour filed in the trial court will be
sufficient authority to sign and present the memorandum of appeal having regard
to Rule 4(2) of Order 3 CPC, read with Explanation (c¢) thereto. In such an event,
a mere memo referring to the authority given to him in the trial court may be
sufficient. However, filing a fresh vakalatnama with the memo of appeal will
always be convenient to facilitate the processing of the appeal by the office.

(Para 15)

An analogous provision is to be found in Order 6 Rule 14 CPC which
requires that every pleading shall be signed by the party and his pleader, if any.
Here again, it has always been recognised that if a plaint is not signed by the
plaintiff or his duly authorised agent due to any bona fide error, the defect can be
permitted to be rectified either by the trial court at any time before judgment, or
even by the appellate court by permitting appropriate amendment, when such
defect comes to its notice during hearing. (Para 16)

Vakalatnama, a species of power of attorney, is an important document,
which enables and authorises the pleader appearing for a litigant to do several
acts as an agent, which are binding on the litigant who is the principal. It is a



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd. 27
Page 3 Wednesday, January 15, 2025

Printed For: Mr. Sanjay Upadhyay Enviro Legal Defence Firm

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of

this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.

Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

UDAY SHANKAR TRIYAR v. RAM KALEWAR PRASAD SINGH 77

document which creates the special relationship between the lawyer and the
client. It regulates and governs the extent of delegation of authority to the pleader
and the terms and conditions governing such delegation. It should, therefore, be
properly filled/attested/accepted with care and caution. Obtaining the signature
of the litigant on blank vakalatnamas and filling them subsequently should be
avoided. Judicial notice may be taken of various defects routinely found in
vakalatnamas filed in courts [set out in para 21 herein]. These routine defects
have been referred to, as Registries/offices do not verify the vakalatnamas with
the care and caution they deserve. Such failure many a times leads to avoidable
b complications at later stages, as in the present case. The need to issue appropriate
instructions to the Registries/offices to properly check and verify the
vakalatnamas filed requires emphasis. (Para 21)
Bihar SEB v. Bhowra Kankanee Collieries Ltd., 1984 Supp SCC 597; Sastri
Yagnapurushdasji v. Muldas Bhudardas Vaishya, (1966) 3 SCR 242 : AIR 1966 SC 1119;
Kodi Lal v. Ch. Ahmad Hasan, AIR 1945 Oudh 200 : 1945 OWN 123; Cropper v. Smith,

(1884) 26 Ch D 700, relied on

Sk. Palat v. Sarwan Sahu, (1920) 55 IC 271, clarified

A and DCC (by its President A) were the defendants in the eviction suit and
they were represented in the trial court by their counsel B and his colleagues. The
cause-title of the memorandum of appeal against the eviction suit shows that
there were two appellants A and DCC. It is evident from the subsequent
application for substitution that DCC was aware of the filing of the appeal. The

d memorandum of appeal was signed by C, colleague of B. It was accompanied by
a vakalatnama executed by A in favour of B and his colleagues including C. The
office report on examination of the memorandum of appeal did not refer to any
defect relating to absence of any vakalatnama by DCC. It is apparent that the
appellants’ counsel and the District Court Office proceeded on the basis that A
was representing himself and DCC as its former President. Only when A died
and the working President of DCC filed an application for deletion of name of
Appellant 1 (A) and for amendment of the description of Appellant 2 by
substitution of the words “working President” for “former President” as the
person representing DCC, was an objection raised alleging improper
presentation. In the circumstances, the appellate court ought to have accepted the
application for amendment and substitution filed on behalf of DCC. (Para 18)

When A ceased to be the President, it is true that in the normal course, he
f could not have represented DCC as its former President. But it was possible for
A to represent DCC as its former President, if there was a resolution by DCC
expressly authorising him to represent it in the appeal. It is also possible that in
the absence of a new President, A continued to act on the assumption that he was
entitled to represent DCC. As no objection was raised during the lifetime of A,
his explanation is not available as to why he chose to represent DCC in the
appeal, as its “former President”. Neither the office of the appellate court, nor the
respondent landlord having raised this issue and the vakalatnama signed by A
having been received and impliedly accepted by the appellate court as validly
executed by the appellants, the landlord’s objection to the application for
substitution ought to have been rejected by the appellate court. At all events, if
the representation was found to be defective or non-existent, the appellate court
ought to have granted an opportunity to the second appellant DCC to rectify the
h  defect. (Para 19)



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd. 2 8

Page 4 Wednesday, January 15, 2025

Printed For: Mr. Sanjay Upadhyay Enviro Legal Defence Firm

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

78 SUPREME COURT CASES (2006) 1 SCC

DCC was represented by B and his colleagues in the trial court. The same
counsel filed the appeal. The vakalatnama granted by DCC in favour of the said
counsel in the trial court was sufficient authorisation to the said counsel to file
the appeal having regard to Order 3 Rule 4(2) CPC read with Explanation (¢),
even without a separate vakalatnama for the appeal. (Para 20)

D-M/TZ7/33412/C

Advocates who appeared in this case :
Sunil Kumar, Senior Advocate (A.P. Sahay, Ms Anita Kanungo and Ms Sarla Chandra,
Advocates, with him) for the Appellant;
K.V. Mohan, Advocate, for the Respondents.
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2. (1966) 3 SCR 242 : AIR 1966 SC 1119, Sastri Yagnapurushdasji v. Muldas

Bhudardas Vaishya 8le-f
3. AIR 1945 Oudh 200 : 1945 OWN 123, Kodi Lal v. Ch. Ahmad Hasan 82b
4. (1920) 55 IC 271, Sk. Palat v. Sarwan Sahu 80a-b, 82g
5. (1884) 26 Ch D 700, Cropper v. Smith 82e

The Judgment of the Court was delivered by

R.V. RAVEENDRAN, J.— Leave granted. This appeal by the landlord
(plaintiff in Eviction Suit No. 2 of 1989 on the file of Munsif, First,
Samastipur, Bihar) is against the judgment dated 28-7-2003 passed by the
Patna High Court in MA No. 300 of 2002.

2. The appellant-plaintiff filed the said eviction suit against one Anugraha
Narayan Singh and the District Congress Committee (I), Samastipur,
(referred to as “A.N. Singh” and “DCC” respectively) on the following three
grounds: (7) that the suit premises (house) were let out to A.N. Singh for his
personal residential occupation and the said A.N. Singh had unauthorisedly
sub-let a portion of the suit premises to DCC; (i) that A.N. Singh had
committed default in paying the rent and electricity charges; and (7ii) that the
suit premises was required for his personal use.

3. The defendants resisted the suit. They denied the allegation that the
suit premises were let out personally to A.N. Singh for his residence. They
contended that the premises were let out to A.N. Singh in his capacity as the
President of DCC for being used as the office of DCC, on a monthly rent of
Rs 200 (inclusive of electricity charges), and there was no default in paying
the rent. They also denied the claim of the landlord that the suit premises was
required for his own use.

4. The trial court decreed the suit by judgment and decree dated 6-6-1998
directing eviction and payment of arrears of rent and electricity charges. It
held that A.N. Singh took the premises on rent in his personal capacity and
not on behalf of DCC; and that a portion of the suit premises was sub-let to
DCC without the consent of the landlord. The trial court also held that A.N.
Singh had committed default in paying the rent and electricity charges.

5. Feeling aggrieved, A.N. Singh and DCC filed Eviction Appeal No. 4
of 1998 on the file of the Additional District Judge, Samastipur (referred to as
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“the appellate court”). In the memorandum of appeal, the second appellant
DCC was shown as being represented by its “former President”. On an

a application made by the appellants, the appellate court granted stay of
eviction. During the pendency of the appeal, on 23-8-2000, the first appellant
(A.N. Singh) died. His legal heirs did not come on record. However, one
Ram Kalewar Prasad Singh, claiming to be the “working President” of DCC,
filed an application to delete the first appellant and show DCC as the sole
appellant and also to substitute the words “working President” in place of

b “former President” as the person representing DCC. The said application for
substitution was opposed by the landlord.

6. On hearing the said application for substitution, the learned Additional

District Judge, by order dated 27-4-2002 dismissed the appeal. He found that

even though A.N. Singh and DCC were arrayed as Appellants 1 and 2

respectively, the vakalatnama accompanying the memorandum of appeal was

¢ signed only by A.N. Singh and no vakalatnama had been filed on behalf of

DCC. He, therefore, rejected the request of Ram Kalewar Prasad Singh for
substitution on the following reasoning:

“Appellant 1 died on 23-8-2000 and his legal heir has not come for
substitution and as such appeal has abated as against Appellant 1; and no
appeal was filed on behalf of the District Congress Committee (I),
d Samastipur and the present appeal on behalf of Appellant 2 is nullity in
the eye of the law and hence liable to be dismissed. Accordingly, the

entire appeal is dismissed.”

The said order of the appellate court was challenged by Ram Kalewar Prasad
Singh and DCC in Misc. Appeal No. 300 of 2002. A learned Single Judge of
the Patna High Court allowed the said appeal by order dated 28-7-2003. The
High Court reasoned that the appeal against the eviction decree had been
filed both by A.N. Singh and DCC which was a separate juristic person
(described accordingly in the plaint by the landlord); that while it was true
that a former President could not represent DCC in the appeal and DCC had
not granted a vakalatnama, neither the landlord (respondent in the said
appeal) nor the office had raised any such objection; and that as the juristic
person (DCC) was already on record, the person entitled to represent such
juristic person ought to have been permitted to come on record, and thus
rectify the defect relating to improper representation. The High Court,
therefore, permitted DCC represented by its “working President” to come on
record and pursue the appeal before the appellate court. The High Court,
however, kept open the question relating to the right of the working President
9 to represent DCC to be decided in the appeal.

7. The said order of the High Court is challenged contending that the

High Court has failed to note that there was no “appeal” by DCC before the
District Court, in the eye of the law, for two reasons. Firstly, though DCC
was arrayed as the second appellant in the memorandum of appeal, it was

h shown as represented by its “former President” and a former President could
not represent DCC. Secondly, the vakalatnama in favour of the pleader was
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executed only by A.N. Singh and not by DCC. It is submitted that the appeal
was, therefore, in effect, only by A.N. Singh, and as his [LRs did not come on
record on his death, the appeal abated. Reliance is placed on an old decision
of the Patna High Court in Sk. Palat v. Sarwan Sahu! wherein it was held that
presentation of a memorandum of appeal by a vakil without any authority in
the shape of a vakalatnama is not a valid presentation.

8. On the other hand, learned counsel for the respondents submitted that
the order of the High Court did not suffer from any error. He pointed out that
DCC had been impleaded as the second defendant in the eviction suit; that
DCC was represented by its President A.N. Singh in the suit; and that by the
time the appeal against the eviction decree was filed, A.N. Singh had ceased
to be its President, but as he had represented DCC in the suit, the appeal was
filed by A.N. Singh on behalf of himself and on behalf of DCC as its former
President. It is submitted that the failure to mention in the vakalatnama that
A.N. Singh was executing the vakalatnama not only as the first appellant, but
also on behalf of the second appellant (DCC), was due to oversight. It is
submitted that DCC being represented in the appeal by a “former President”
was also a curable defect. It is contended that if either the landlord or the
office had pointed out the said defect/omission, it would have been rectified
immediately; and, therefore, the application filed by the working President
for substitution was rightly allowed by the High Court.

9. Two questions, therefore, arise for our consideration: (i) whether the
appeal by DCC against the eviction decree was defective or invalid, and (i7)
whether such defect could be permitted to be rectified.

10. Order 41 Rule 1 CPC requires every appeal to be preferred in the
form of a memorandum signed by the appellant or his pleader and presented
to the court or to such officer as it appoints in that behalf. Order 3 Rule 4
CPC deals with appointment of pleaders. Relevant portion thereof is
extracted below:

“4. Appointment of pleader.—(1) No pleader shall act for any person in
any court, unless he has been appointed for the purpose by such person by a
document in writing signed by such person or by his recognised agent or by
some other person duly authorised by or under a power of attorney to make
such appointment.

(2) Every such appointment shall be filed in court and shall, for the
purposes of sub-rule (1), be deemed to be in force until determined with the
leave of the court by a writing signed by the client or the pleader, as the case
may be, and filed in court, or until the client or the pleader dies, or until all
proceedings in the suit are ended so far as regards the client.

Explanation.—For the purposes of this sub-rule, the following shall be
deemed to be proceedings in the suit,—

(a)-(b) * * *
(c¢) an appeal from any decree or order in the suit,....”

1 (1920) 55 IC 271
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11. In Bihar SEB v. Bhowra Kankanee Collieries Ltd.? this Court
considered a case where the vakalatnama was not filed with the appeal
a memo. As the defect was not removed in spite of grant of an opportunity, the
High Court dismissed the appeal as also the application for restoration. This
Court, while allowing the appeal against the said dismissal, held thus: (SCC

pp- 598-99, paras 6-7)
“6. Undoubtedly, there is some negligence but when a substantive
matter is dismissed on the ground of failure to comply with procedural
b directions, there is always some element of negligence involved in it
because a vigilant litigant would not miss complying with procedural
direction more so such a simple one as filing vakalatnama. The question
is whether the degree of negligence is so high as to bang the door of
court to a suitor seeking justice. In other words, should an investigation
of facts for rendering justice be peremptorily thwarted by some

c procedural lacuna?

7. It is not for a moment suggested that a party can ignore
peremptory orders of the Court for making the appeal ready for hearing
the appeal within a specified time. But having said this, it must also be
borne in mind that the procedure was devised for doing justice and not
for thwarting the same. In such a situation, civil courts have leaned in

d favour of repairing the harassment, inconvenience or damage to the other
side by some order of costs. But to take the view that failure to comply
with an order for filing vakalatnama would result in dismissal of the
appeal involving a fairly good sum is to put such procedural requirement
on a pedestal tall enough to hinder the course of justice. We find it
difficult to be a party to this proposition. Hence we are inclined to

e interfere.”

12. In Sastri Yagnapurushdasji v. Muldas Bhudardas Vaishya® this Court
considered a case where the vakalatnama was in favour of ‘X’, but the
memorandum of appeal was signed and filed by ‘Y’. This Court while
holding that the High Court was justified in permitting ‘X’ to sign the
memorandum of appeal, in order to remove the irregularity, observed thus:

f (SCRp. 251 E-H)

“Technically, it may be conceded that the memorandum of appeal
presented by Mr Daundkar suffered from the infirmity that Respondent 1
had signed his vakalatnama in favour of the Government Pleader and Mr
Daundkar could not have accepted it, though he was working in the
Government Pleader’s office as an Assistant Government Pleader. Even
so, the said memo was accepted by the office of the Registrar of the
Appellate Side of the High Court, because the Registry regarded the
presentation of the appeal to be proper, the appeal was in due course
admitted and it finally came up for hearing before the High Court. The
failure of the Registry to invite the attention of the Assistant Government

2 1984 Supp SCC 597
3 (1966) 3 SCR 242 : AIR 1966 SC 1119
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Pleader to the irregularity committed in the presentation of the said
appeal cannot be said to be irrelevant in dealing with the validity of the
contention raised by the appellants. If the Registry had returned the
appeal to Mr Daundkar as irregularly presented, the irregularity could
have been immediately corrected and the Government Pleader would
have signed both the memo of appeal and the vakalatnama. It is an
elementary rule of justice that no party should suffer for the mistake of
the court or its office.”

13. We may also usefully refer to the decision in Kodi Lal v. Ch. Ahmad
an* where the legal position was stated thus: (AIR p. 202)

“The governing rule no doubt is that the counsel must be duly
authorised by his client to enable him to sign the appeal or to present it
on his behalf. ... It is to be noticed that the procedure, which is laid down
imposes a prohibition on the pleader to act without a valid power. It does
not confer any benefit on the opponent except perhaps on the hypothesis
that the actings of the counsel do not amount to acting in law. Where
circumstances disclose however that the omission to file a power at the
time of presentation of the appeal was accidental, it would be inequitable
to visit the penalty for the omission on the litigant by insisting that his
appeal must fail. Sub-rule (1) of Rule 4 of Order 3 does not prohibit a
court from giving under Section 151 CPC, retrospective validity to the
act of a pleader who files a vakalatnama subsequently. ... Ordinarily a
power must be filed either antecedently or simultaneously with the acting
but unless it is so enjoined or any principle of law is violated or injustice
is likely to occur, a statutory rule of practice should not normally be
allowed to be used as a weapon of attack. The following dictum of
Bowen, L.J., in Cropper v. Smith> may be here referred to with
advantage:

‘The object of courts is to decide the rights of parties and not to
punish them for mistakes which they make in the conduct of their
cases by deciding otherwise than in accordance with their rights....
Courts do not exist for the sake of discipline, but for the sake of
deciding matters in controversy.’

If therefore there was an inadvertent technical violation of the rule in
consequence of a bona fide mistake, and the mistake is subsequently
remedied the defect need not necessarily be fatal.”

14. Insofar as the decision in Sk. Palat' relied on by the appellant

landlord, we find that the said decision is not of much assistance to the
appellant as the decision itself clarifies that “it may not be necessary to file a
vakalatnama with the petition of appeal, but it is certainly necessary that
there should be at the time of presentation of the appeal, a vakalatnama in

exis

tence bearing the signature of the appellant or his attorney™.

4 AIR 1945 Oudh 200 : 1945 OWN 123

5

1884) 26 Ch D 700
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15. It is, thus, now well settled that any defect in signing the

memorandum of appeal or any defect in the authority of the person signing

a the memorandum of appeal, or the omission to file the vakalatnama executed

by the appellant, along with the appeal, will not invalidate the memorandum

of appeal, if such omission or defect is not deliberate and the signing of the

memorandum of appeal or the presentation thereof before the appellate court

was with the knowledge and authority of the appellant. Such omission or

defect being one relatable to procedure, can subsequently be corrected. It is

b the duty of the office to verify whether the memorandum of appeal was

signed by the appellant or his authorised agent or pleader holding appropriate

vakalatnama. If the office does not point out such defect and the appeal is

accepted and proceeded with, it cannot be rejected at the hearing of the

appeal merely by reason of such defect, without giving an opportunity to the

appellant to rectify it. The requirement that the appeal should be signed by

¢ the appellant or his pleader (duly authorised by a vakalatnama executed by

the appellant) is, no doubt, mandatory. But it does not mean that

non-compliance should result in automatic rejection of the appeal without

giving an opportunity to the appellant to rectify the defect. If and when the

defect is noticed or pointed out, the court should, either on an application by

the appellant or suo motu, permit the appellant to rectify the defect by either

d signing the memorandum of appeal or by furnishing the vakalatnama. It

should also be kept in view that if the pleader signing the memorandum of

appeal has appeared for the party in the trial court, then he need not present a

fresh vakalatnama along with the memorandum of appeal, as the vakalatnama

in his favour filed in the trial court will be sufficient authority to sign and

present the memorandum of appeal having regard to Rule 4(2) of Order 3

e CPC, read with Explanation (¢) thereto. In such an event, a mere memo

referring to the authority given to him in the trial court may be sufficient.

However, filing a fresh vakalatnama with the memo of appeal will always be
convenient to facilitate the processing of the appeal by the office.

16. An analogous provision is to be found in Order 6 Rule 14 CPC which

requires that every pleading shall be signed by the party and his pleader, if

f  any. Here again, it has always been recognised that if a plaint is not signed by

the plaintiff or his duly authorised agent due to any bona fide error, the defect

can be permitted to be rectified either by the trial court at any time before

judgment, or even by the appellate court by permitting appropriate
amendment, when such defect comes to its notice during hearing.

17. Non-compliance with any procedural requirement relating to a
g pleading, memorandum of appeal or application or petition for relief should
not entail automatic dismissal or rejection, unless the relevant statute or rule
so mandates. Procedural defects and irregularities which are curable should
not be allowed to defeat substantive rights or to cause injustice. Procedure, a
handmaiden to justice, should never be made a tool to deny justice or
perpetuate injustice, by any oppressive or punitive use. The well-recognised

h exceptions to this principle are:
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(i) where the statute prescribing the procedure, also prescribes
specifically the consequence of non-compliance;

(i) where the procedural defect is not rectified, even after it is
pointed out and due opportunity is given for rectifying it;

(i7i) where the non-compliance or violation is proved to be deliberate
or mischievous;

(iv) where the rectification of defect would affect the case on merits
or will affect the jurisdiction of the court;

(v) in case of memorandum of appeal, there is complete absence of
authority and the appeal is presented without the knowledge, consent and
authority of the appellant.

18. We will now examine the facts of this case with reference to the
aforesaid principles. A.N. Singh and DCC (by its President A.N. Singh) were
the defendants in the eviction suit and they were represented in the trial court
by their counsel Shri Bindeshwar Prasad Singh and his colleagues. The
cause-title of the memorandum of appeal against the eviction suit shows that
there were two appellants A.N. Singh and DCC. It is evident from the
subsequent application for substitution that DCC was aware of the filing of
the appeal. The memorandum of appeal was signed by Shri Umesh Chandra
Kumar, Advocate, colleague of Shri Bindeshwar Prasad Singh. It was
accompanied by a vakalatnama executed by A.N. Singh in favour of Shri
Bindeshwar Prasad Singh and his colleagues including Shri Umesh Chandra
Kumar. The office report on examination of the memorandum of appeal did
not refer to any defect relating to absence of any vakalatnama by DCC. It is
apparent that the appellants’ counsel and the District Court Office proceeded
on the basis that A.N. Singh was representing himself and DCC as its former
President. Only when A.N. Singh died and the working President of DCC
filed an application for deletion of Appellant 1 (A.N. Singh) and for
amendment of the description of Appellant 2 by substitution of the words
“working President” for “former President” as the person representing DCC,
was an objection raised alleging improper presentation. In the circumstances,
the appellate court ought to have accepted the application for amendment and
substitution filed on behalf of DCC.

19. Another aspect requires to be noticed. When A.N. Singh ceased to be
the President, it is true that in the normal course, he could not have
represented DCC as its former President. But it was possible for A.N. Singh
to represent DCC as its former President, if there was a resolution by DCC
expressly authorising him to represent it in the appeal. It is also possible that
in the absence of a new President, A.N. Singh continued to act on the
assumption that he was entitled to represent DCC. As no objection was raised
during the lifetime of A.N. Singh, his explanation is not available as to why
he chose to represent DCC in the appeal, as its “former President”. Neither
the office of the appellate court, nor the respondent landlord having raised
this issue and the vakalatnama signed by A.N. Singh having been received
and impliedly accepted by the appellate court as validly executed by the
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appellants, the landlord’s objection to the application for substitution ought to

have been rejected by the appellate court. At all events, if the representation
a was found to be defective or non-existent, the appellate court ought to have

granted an opportunity to the second appellant DCC to rectify the defect.

20. There is yet another reason to hold that the appeal by DCC against
the eviction decree was validly filed. DCC was represented by Shri
Bindeshwar Prasad Singh and his colleagues in the trial court. The same
counsel filed the appeal. The vakalatnama granted by DCC in favour of the

b said counsel in the trial court was sufficient authorisation to the said counsel
to file the appeal having regard to Order 3 Rule 4(2) CPC read with
Explanation (¢), even without a separate vakalatnama for the appeal.

21. We may at this juncture digress and express our concern in regard to
the manner in which defective vakalatnamas are routinely filed in courts.
Vakalatnama, a species of power of attorney, is an important document,

€ which enables and authorises the pleader appearing for a litigant to do several
acts as an agent, which are binding on the litigant who is the principal. Itis a
document which creates the special relationship between the lawyer and the
client. It regulates and governs the extent of delegation of authority to the
pleader and the terms and conditions governing such delegation. It should,
therefore, be properly filled/attested/accepted with care and caution.

d  Obtaining the signature of the litigant on blank vakalatnamas and filling them
subsequently should be avoided. We may take judicial notice of the following
defects routinely found in vakalatnamas filed in courts:

(a) Failure to mention the name(s) of the person(s) executing the
vakalatnama and leaving the relevant column blank.

(b) Failure to disclose the name, designation or authority of the
person executing the vakalatnama on behalf of the grantor (where the
vakalatnama is signed on behalf of a company, society or body) by either
affixing a seal or by mentioning the name and designation below the
signature of the executant (and failure to annex a copy of such authority
with the vakalatnama).

f (¢) Failure on the part of the pleader in whose favour the
vakalatnama is executed, to sign it in token of its acceptance.

(d) Failure to identify the person executing the vakalatnama or failure
to certify that the pleader has satisfied himself about the due execution of
the vakalatnama.

(¢) Failure to mention the address of the pleader for purpose of
g service (in particular in cases of outstation counsel).

() Where the vakalatnama is executed by someone for self and on
behalf of someone else, failure to mention the fact that it is being so
executed. For example, when a father and the minor children are parties,
invariably there is a single signature of the father alone in the
vakalatnama without any endorsement/statement that the signature is for

h “self and as guardian of his minor children”. Similarly, where a firm and
its partner, or a company and its director, or a trust and its trustee, or an
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organisation and its office-bearer, execute a vakalatnama, invariably there
will be only one signature without even an endorsement that the
signature is both in his/her personal capacity and as the person authorised
to sign on behalf of the corporate body/firm/society/organisation.

(g) Where the vakalatnama is executed by a power-of-attorney holder
of a party, failure to disclose that it is being executed by an attorney-
holder and failure to annex a copy of the power of attorney.

(h) Where several persons sign a single vakalatnama, failure to affix
the signatures seriatim, without mentioning their serial numbers or names
in brackets. (Many a time it is not possible to know who have signed the
vakalatnama where the signatures are illegible scrawls.)

(7)) Pleaders engaged by a client, in turn, executing vakalatnamas in
favour of other pleaders for appearing in the same matter or for filing an
appeal or revision. (It is not uncommon in some areas for mofussil
lawyers to obtain signature of a litigant on a vakalatnama and come to
the seat of the High Court and engage a pleader for appearance in a
higher court and execute a vakalatnama in favour of such pleader.)

We have referred to the above routine defects, as Registries/offices do not
verify the vakalatnamas with the care and caution they deserve. Such failure
many a time leads to avoidable complications at later stages, as in the present
case. The need to issue appropriate instructions to the Registries/offices to
properly check and verify the vakalatnamas filed requires emphasis. Be that
as it may.

22. Coming back, we find that the High Court was justified in setting
aside the dismissal and restoring the first appeal to the file of the Additional
District Judge with a direction to decide the matter on merits. We, therefore,
dismiss this appeal. Nothing stated above or by the High Court, shall be
construed as an expression of any view or opinion on the merits.

(2006) 1 Supreme Court Cases 86

(BEFORE S.N. VARIAVA AND TARUN CHATTERJEE, JJ.)
STATE OF RAJASTHAN .. Appellant;

Versus
NAV BHARAT CONSTRUCTION CO. .. Respondent.

Civil Appeals No. 2500 of 20017 with No. 2501 of 2001,
decided on October 4, 2005

A. Arbitration Act, 1940 — Ss. 39 and 30(c) — Award assailed on
ground that umpire was biased — Availability of said ground before
Supreme Court, after rejection of application for removal of umpire and

rejection of appeal thereagainst — Need for substantiation of allegations of
bias — Arbitration and Conciliation Act, 1996, Ss. 37,12 and 13

T From the Judgment and Order dated 10-12-1999 of the Rajasthan High Court in SBCMA
No. 1091 of 1996
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discussions and consultations and thinking which went into making of the
mutual wills and the mutual trusts; that, he was a formal witness to some of
these deeds and that he was aware that the couple had mutually agreed to the
disposal of the property to charity after their demise. In the facts and
circumstances of this case, at this stage, we are not inclined to accept the
argument that the complaint should be dismissed at the initial stage on the
ground of alleged mala fides of the complainant.

53. We reiterate that our observations in the judgment should not be read
as our opinion on the merits of the matter. Similarly, the applicability of the
relevant section to the facts of the present case does not arise at this stage.

54. For the above reasons, we find no merit in these appeals and the same
are accordingly dismissed.

(2006) 2 Supreme Court Cases 777
(BEFORE B.P. SINGH AND ALTAMAS KABIR, JJ.)

VIDYAWATI GUPTA AND OTHERS .. Appellants;
Versus
BHAKTI HARI NAYAK AND OTHERS .. Respondents.

Civil Appeal No. 3005 of 20057, decided on February 3, 2006
A. High Courts — Calcutta High Court (Original Side) Rules — Ch. 7

R. 1 — Reference in, to provisions of CPC — Scope and effect, on facts, of
non-compliance therewith — Held, reference not limited to provisions of
CPC as existing on the date of the incorporation — Hence, provisions of
S.26(2) and Or. 4 R. 1, Or. 6 R. 154) & Or. 7 Rr. 1 to 8 as amended w.e.f.
1-7-2002, held, covered thereby — However, the said provisions of CPC,
held, procedural and directory — Hence, non-compliance therewith did not
automatically render the plaint non est and was curable — When with the
leave of the Court, the said defect was rectified by filing an affidavit in
support of the plaint, the rectification, held, effective not merely
prospectively but related back to the date of initial presentation of the plaint
— Therefore, interim orders passed by the trial court during that period,
held, stood revived — Civil Procedure Code, 1908, S. 26(2) and Or. 4 R. 1,
Or. 6 R. 15(4) & Or. 7 Rr. 1 to 8 (as amended w.e.f. 1-7-2002 by Act 46 of
1999) — Nature of, and effect of non-compliance with — Words and phrases
_ “duly”

B. Civil Procedure Code, 1908 — 8. 26 and Or. 4 & Or. 6 R. 15 —
Object of amendment of, by Act 46 of 1999 w.e.f. 1-7-2002, held, was to
eliminate the procedural delay in civil matters — Non-compliance — Effect

The appellants herein, claiming to be the owners of the suit premises, filed a
suit in the Calcutta High Court on 26-7-2002 against the respondents herein,
inter alia, for certain orders of injunction against the said respondents in respect
of their right, title and interest in certain portions of the said premises. The
appellant-plaintiffs filed an application in that suit for interim injunction. A

T From the Judgment and Order dated 9-6-2004 of the Calcutta High Court in GA No. 1423 of
2004 in APOT No. 214 of 2004 : AIR 2005 Cal 145
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Single Judge passed an order dated 2-4-2004 allowing that application and
issuing certain interim directions to the respondents (defendants before him) in
respect of the suit premises. Aggrieved thereby, the respondent-defendants filed
an appeal which came up before a Division Bench firstly on 27-4-2004. It was
submitted in that appeal that in view of Rule 1 of Chapter 7 of the Calcutta High
Court (Original Side) Rules (for short “the Original Side Rules”) and the
amendments effected in CPC by Act 46 of 1999 w.e.f. 1-7-2002 viz. addition of
Section 26(2) and addition of Rule 15(4) in Order 6 and Rule 1(3) in Order 4, the
suit, which had been filed without a supporting affidavit, was not duly instituted
within the meaning of Rule 1(3) of Order 4 CPC and therefore the entire
proceedings from the filing of the plaint and the entertaining of the interlocutory
applications by the Single Judge were without jurisdiction. The respondents
before the Division Bench (appellants herein), on the other hand contended, inter
alia, that the non-filing of an affidavit in support of the pleadings in the plaint at
the time of presentation thereof was a mere procedural error which was curable
and had actually been cured by filing of the requisite affidavit on 28-4-2004 by
leave of the Court. That therefore the plaint must be deemed to have been
presented in the High Court on 26-7-2002. Referring to the word “duly” in Order
4 Rule 1(3) CPC, the Division Bench took the view that unless the plaint
complied with the requirements of the amended provisions, there would be no
due institution of the plaint. Therefore, it held that a plaint filed without
complying with the amended provisions would be non est. Tt further held that
from the moment the error was rectified, the plaint would be deemed to have
been properly instituted but the rectification would not relate back to an earlier
date. That therefore, the suit must be deemed to have been duly instituted with
effect from 28-7-2004 and consequently the interlocutory order passed by the
Single Judge at a point of time when the suit had not been duly instituted could
not survive. The plaintiffs then filed the present appeal by special leave.

Before the Supreme Court, the appellants reiterated the submissions made
before the Division Bench of the High Court. They added that the provisions
contained in Orders 4, 6 and 7 CPC were directory and not mandatory and
omission to comply with any of the provisions contained therein would not
render a suit invalid but that an opportunity was required to be given by the Court
to the plaintiff to cure the defect by supplying the omission. That after such
rectification, the plaint must be taken to have been presented not on the date of
the amendment but on the date when it was first presented. That therefore, in the
present case not only was the suit liable to be held to have been duly instituted on
26-7-2002, but the interim order of injunction passed therein was also liable to
be restored.

The respondents, although contending that in view of Rule 1 of Chapter 7 of
the Original Side Rules, the provisions of Rule 15(4) of Order 6 and select
portions of Order 7 had application to plaints on the Original Side of the Calcutta
High Court and consequently, the plaint as originally filed was non est, accepted
the position that opportunity for rectification was required to be given to the
plaintiff. They, however, contended that the requisite affidavit having been filed
pursuant to the leave granted on 28-4-2004, the plaint must be deemed to have
been duly instituted only thereafter. Referring to the Statement of Objects and
Reasons for the amendments to CPC, the respondents contended that a liberal
approach in implementing the amended provisions would frustrate the objects
thereof.
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Allowing the appeal, the Supreme Court
Held -
a The requirements of Order 6 and Order 7 CPC are procedural in nature and

therefore, any omission in respect thereof will not render the plaint invalid and
such defect or omission will not only be curable but the rectification thereof will
also date back to the presentation of the plaint. Moreover, the reference to
provisions of CPC in Rule 1 of Chapter 7 of the Original Side Rules cannot be
interpreted to limit the scope of such reference to only the provisions of CPC as
were existing on the date of such incorporation. It was clearly the intention of the
High Court when it framed the Original Side Rules that the plaint should be in
conformity of the provisions of Order 6 and Order 7 CPC. By necessary
implication reference will also have to be made to Section 26 and Order 4 CPC
which along with Order 6 and Order 7, concerns the institution of suits. The
expression “duly” used in Rule 1(3) of Order 4 CPC implies that the plaint must
be filed in accordance with law. The rules of procedure are made to further the
¢ cause of justice and not to prove a hindrance thereto. (Para 49)
Sk. Salim Haji Abdul Khayumsab v. Kumar, (2006) 1 SCC 46; Kailash v. Nanhku, (2005) 4
SCC 480, relied on
Hirabai Gendalal v. Bhagirath Ramchandra & Co., AIR 1946 Bom 174 : 47 Bom LR 853;
Wali Mohd. Khan v. Ishak Ali Khan, AIR 1931 All 507 : 1931 A1 LT 777 (SB); Ramgopal
Ghose v. Dhirendra Nath Sen, AIR 1927 Cal 376 : 31 CWN 397; Subbiah Pillai v.
Sankarapandiam Pillai, AIR 1948 Mad 369 : (1948) 1 MLIJ 227, All India Reporter Lid.
d v. Ramchandra Dhondo Datar, AIR 1961 Bom 292 : 62 Bom LR 251, approved
Salem Advocate Bar Assn. v. Union of India, (2003) 1 SCC 49, considered
State of M.P. v. M.V. Narasimhan, (1975) 2 SCC 377 : 1975 SCC (Cri) 589 : AIR 1975 SC
1835; LIC of India v. D.J. Bahadur, (1981) 1 SCC 315 : 1981 SCC (L&S) 111; East End
Dwellings Co. Ltd. v. Finsbury Borough Council, (1951) 2 All ER 587 (HL), referred to
The intention of the legislature in bringing about the various amendments in
e CPC welf. 1-7-2002 was to eliminate the procedural delays in the disposal of
civil matters. The amendments effected to Section 26, Order 4 and Order 6 Rule
15, are also geared to achieve such object, but being procedural in nature, they
are directory in nature and non-compliance therewith would not automatically
render the plaint non est, as has been held by the Division Bench of the Calcutta
High Court. Such a stand would be too pedantic and would be contrary to the
accepted principles involving interpretation of statutes. On account of such
f finding of the Division Bench of the Calcutta High Court, not only have the
proceedings before the Single Judge been wiped out, but such a decision has the
effect of rendering the proceedings taken in the appeal also non est.
(Paras 50 to 52)
State of Kerala v. M.S. Mani, (2001) 8 SCC 82 : 2001 SCC (Cri) 1412, distinguished
Consequent to the views taken herein, the plaint as filed on behalf of the
g appellants herein must be deemed to have been presented on 26-7-2002 and not
on 28-4-2004 and the interim order passed by the Single Judge on 2-4-2004,
stood revived. (Para 55)
Delhi Development Authority v. Kochhar Construction Work, (1998) 8 SCC 559, referred o
Bhakti Hari Nayak v. Vidyawati Gupta, AIR 2005 Cal 145, reversed
C. High Courts — Calcutta High Court (Original Side) Rules — Ch. 7
A R. 1 and Ch. 40 — Primacy of the Original Side Rules in case of conflict
with provisions of CPC, affirmed — However, on facts, held, the present



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd. 40
Page 4 Saturday, January 25, 2025

Printed For: Mr. Sanjay Upadhyay Enviro Legal Defence Firm

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of

this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.

Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

780 SUPREME COURT CASES (2006) 2 SCC

case did not involve such a conflict — Calcutta High Court Letters Patent,
cl. 37 — High Courts Act, 1861 — Civil Procedure Code, 1908, Ss. 129 & 2
and Or.6 & Or.7Rr. 1to 8 (Para 48)

Iridium India Telecom Ltd. v. Motorola Inc, (2005) 2 SCC 145; P.S. Sathappan v. Andhra
Bank Ltd., (2004) 11 SCC 672, affirmed

H-M/ATZ/33819/C

Advocates who appeared in this case :

Anindya Mitra and Jaideep Gupta, Senior Advocates (Abhrojit Mitra, Prateek Jalan,
Aani Kr. Roy, Mohd. Igbal and Rauf Rahim, Advocates, with them) for the
Appellants;

Ranjit Kumar, Pradip K. Ghosh and Tapash Chandra Ray, Senior Advocates (K.V.
Viswanathan, Bijan Ghosh, Satish Vig, Goodwill Indeevar and Dr. Kailash Chand,
Advocates, with them) for the Respondents.
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The Judgment of the Court was delivered by
ALTAMAS KABIR, J.— The submissions advanced in this appeal by way

of special leave necessitate a brief glance into the historical origin of the
Calcutta High Court. g

2. In August 1861, the British Parliament passed the Indian High Courts
Act which empowered the Crown to establish, by letters patent, the High
Courts of Judicature at Calcutta, Madras and Bombay. Consequent to such
authority, the letters patent dated 14-5-1862 was issued establishing the High
Court of Judicature at Calcutta. By subsequent letters patent dated
26-6-1862, the High Courts at Bombay and Madras were also established.
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3. The letters patent empowered the High Court of Calcutta to exercise
ordinary original civil jurisdiction within the local limits of the Presidency
town of Calcutta as might be prescribed by a competent legislative authority
for India. Within such local limits, the High Court was authorised to try and
determine suits of every description, except those falling within the
jurisdiction of the Small Cause Court at Calcutta. Apart from its original
jurisdiction, the letters patent vested the High Court with wide powers
including appellate powers from the courts of original jurisdiction and in
procedural matters, the High Court was given the power to make rules and
orders in order to regulate all proceedings, civil and criminal, which were
brought before it.

4. In this connection, it may not be out of place to refer to the provisions
of clause 37 of the Letters Patent which provides as under:

“37. Regulation of proceedings, and we do further ordain, that it shall be
lawful for the said High Court of Judicature at Fort William in Bengal from
time to time to make rules and orders for the purpose of regulating all
proceedings in civil cases which may be brought before the said High Court,
including proceedings in its Admiralty, Vice-Admiralty, testamentary,
intestate, and matrimonial jurisdictions respectively:

Provided always that the said High Court shall be guided in making
such rules and orders, as far as possible, by the provisions of the Code of
Civil Procedure, being an Act passed by the Governor General in Council,
and being Act 7 of 1859, and the provisions of any law which has been
made, amending or altering the same, by the competent Iegislative
Authority for India.”

5. As will be seen from the above, the aforesaid clause vested in the High
Court the power to make rules and orders for the purpose of regulating all
proceedings in civil cases, which may be brought before it. It was, however,
also provided that in making such rules and orders, the High Court should be
guided, as far as possible, by the provisions of the Code of Civil Procedure
(hereinafter referred to as “the Code™) which had been enacted for the courts
in India not established by the Royal Charter.

6. By virtue of the issuance of the letters patent, the High Courts of
Calcutta, Bombay and Madras came to be known as the Chartered High
Courts empowered to regulate their own procedure, infer alia in respect of its
ordinary original civil jurisdiction.

7. The Original Side Rules of the Calcutta High Court (for short “the
Original Side Rules™), which are still in force, came to be framed by the High
Court under clause 37 of the letters patent which has to be read along with
Section 129 of the Code which also confers on the High Courts powers to
make rules as to their own original civil procedure and reads as follows:

“129. Power of High Courts to make rules as to their original civil
procedure —Notwithstanding anything in this Code, any High Court not
being the Court of a Judicial Commissioner may make such rules not
inconsistent with the Letters Patent or order or other law establishing it to
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regulate its own procedure in the exercise of its original civil jurisdiction as

it shall think fit, and nothing herein contained shall affect the validity of any

such rules in force at the commencement of this Code.”

8. Apart from Section 129, Order 49 of the Code specifically excludes
the application of certain rules and orders of the aforesaid Code to any of the
Chartered High Courts. At the same time, Chapter 40 of the Original Side
Rules indicates that the provisions of Section 2 of the Code and of the
General Clauses Act, 1897 would apply to the Original Side Rules, but where
no other provision is made by the Code or by the said Rules, the procedure
and practice in existence would continue to remain in force.

9. Chapter 7 of the Original Side Rules framed by the Calcutta High
Court to regulate its own procedure in original civil matters deals with the
institution of suits. Inasmuch as, a good deal of submission has been made
with regard to the provisions of Rule 1 of Chapter 7 which will have a
significant bearing with regard to a decision in this case, the same is
reproduced hereinbelow:

“I. The plaint to be written or printed: manner of: contents.—The plaint
shall be legibly written, or printed, in the English language, on durable
foolscap paper or other paper similar to it in size and quality, bookwise, and
on both sides of the paper, with not more than 25 or less than 18 lines, of
about 10 words in each line in each page, and with an inner margin of about
an inch and a quarter wide. It shall be stitched bookwise in the following
order: (/) warrant to sue, where the plaintiff appears by an advocate acting
on the original side; (2) concise statement; (3) the plaint; (4) list of
documents upon which the plaintiff relies; (5) list of documents produced
with the plaint; (6) exhibits or copies of exhibits filed. Dates, sums and
numbers occurring in the plaint shall be expressed in figures as well as in
words stated in rupees, annas and pies, and the corresponding English dates
being added, where the dates are not according to the English calendar. The
plaint shall comply with Order 6 of the Code, and shall contain the
particulars required by Order 7 Rules 1 to 8 of the Code. Every alteration in
the plaint shall be marked and authenticated by the initials of the persons
verifying the plaint, or with leave of the Judge or officer, by the advocate
acting on the original side.”

10. A glance at the aforesaid provisions will indicate that although the
heading of the aforesaid chapter is “Institution of suits”, Rule 1 does not
really indicate the manner in which a suit is required to be instituted. The
directions contained in Rule 1 deal mainly with the form in which a plaint is
required to be prepared with specific instructions regarding the printing of
the contents and the paper to be used in the preparation of the plaint and
provides for various other documents which are to be filed along with the
plaint. What it does mention in addition to the above is that the plaint has to
comply with the provisions of Order 6 of the Code and has to contain the
particulars required by Order 7 Rules 1 to 8 of the said Code.

11. Order 7 of the Code deals with pleadings generally and as provided in
Rule 1 Order 6 “pleadings” has been indicated to mean “plaint” or “written
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statement”. Order 6 Rule 15 provides for verification of pleadings and reads
as follows:

“15. Verification of pleadings.—(1) Save as otherwise provided by any
law for the time being in force, every pleading shall be verified at the foot by
the party or by one of the parties pleading or by some other person proved to
the satisfaction of the court to be acquainted with the facts of the case.

(2) The person verifying shall specify, by reference to the numbered
paragraphs of the pleading, what he verifies of his own knowledge and what
he verifies upon information received and believed to be true.

(3) The verification shall be signed by the person making it and shall
state the date on which and the place at which it was signed.

(4) The person veritfying the pleading shall also furnish an affidavit in
support of his pleadings.”

12. Tt is of relevance to these proceedings to point out that sub-rule (4) of
Rule 15 reproduced hereinabove was introduced by way of amending Act 46
of 1999 with effect from 1-7-2002. Prior to such amendment, there was no
general provision regarding verification of pleadings in a plaint also by way
of an affidavit, though such a practice had been introduced and followed in
some of the High Courts in India.

13. Order 7 referred to in Rule 1 of Chapter 7 of the Original Side Rules
deals with plaints and indicates the contents to be included in a plaint. Rules
1 to 8 of Order 7 of the Code deal specifically with the contents of the plaint
which has to be complied with for the purpose of institution of a suit under
Chapter 7 of the Original Side Rules,

14. Although, we shall have occasion to advert to the provisions of
Section 26 of the Code at a later stage of this judgment, together with Order
4 Rule 1 of the said Code, since the said provisions are interconnected with
Orders 6 and 7 of the Code, it would be in the fitness of things to reproduce
the same at this stage. Section 26 of the Code which deals with institution of
suits provides as follows:

“26. Institution of suits.—(1) Every suit shall be instituted by the
presentation of a plaint or in such other manner as may be prescribed.
(2) In every plaint, facts shall be proved by affidavit.”

15. Sub-section (2) of Section 26 was also inserted by way of amendment
with effect from 1-7-2002.

16. Order 4 Rule 1 which also deals with the institution of suits provides
as follows:

“1. Suits to be commenced by plaint.—(1) Every suit shall be instituted

by presenting a plaint in duplicate to the court or such officer as it appoints
in this behalf.

(2) Every plaint shall comply with the rules contained in Orders 6 and 7,
so far as they are applicable.

(3) The plaint shall not be deemed to be duly instituted unless it
complies with the requirements specified in sub-rules (1) and (2).”
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17. As in the case of sub-section (2) of Section 26, sub-rule (3) of Rule 1
Order 4 was also introduced by amending Act 46 of 1999 with effect from
1-7-2002. We shall have occasion to refer to sub-rule (3) of Rule 1 Order 4
while dealing with the judgment under appeal since a certain amount of
emphasis has been laid on the said provision by the Division Bench of the
Calcutta High Court which calls for interpretation in the instant proceedings.

18. The facts of the case resulting in the judgment under appeal may now
be stated in brief for proper understanding of the various provisions of the
Letters Patent, the Original Side Rules and the Code.

19. The appellants in the instant appeal claiming to be the owners of the
entire floor, the 1st floor and a portion of the basement of Premises No.
33-A, Jawaharlal Nehru Road, Calcutta, filed Civil Suit No. 352 of 2002 in
the Calcutta High Court on or about 26-7-2002 against the respondents
herein inter alia for certain orders of injunction against the said respondents
in respect of their right, title and interest in the said portions of the premises
in question. Thereafter, leave was granted by the learned Single Judge taking
up interlocutory matters under Order 1 Rule 8 of the Code on 30-7-2002 and
a writ of summons was issued immediately thereafter and served upon the
defendants. An application for interim injunction was also filed in the suit on
behalf of the appellants and as will appear from the materials on record an
application under Section 8 of the Arbitration and Conciliation Act, 1996 was
also filed on behalf of the respondents. The said application for interim
injunction was allowed by an order dated 2-4-2004 passed by the learned
Single Judge whereby the respondents were directed to restore the condition
of the plaintiffs’ rooftop cooling towers and the western side ground floor of
the suit premises, as was existing on the date of the institution of the suit,
within a period of three weeks from the date of the order. The defendants (the
respondents herein) were also restrained from interfering, in any manner,
with the plaintiffs’ interest in the suit properties, including the properties
which were directed to be restored in terms of the injunction order. The
learned Single Judge directed that the interim order would remain in force till
the disposal of the suit.

20. Aggrieved by the said order of the learned Single Judge, the
respondents herein preferred an appeal, being APOT No. 214 of 2004, before
the Division Bench of the Calcutta High Court and the same appears to have
been taken up for hearing firstly on 27-4-2004 and thereafter on subsequent
dates.

21. As will appear from the order of the Division Bench of the High
Court, before the matter was taken up for consideration on merits, a
preliminary objection was raised on behalf of the appellants, who are the
respondents herein, regarding the valid institution of the suit itself in view of
the amended provisions of the Code. The Division Bench decided to
adjudicate on the said objection first since it felt that the said question went
to the very root of the matter concerning the jurisdiction of the learned Single
Judge to entertain the suit and the interlocutory applications filed therein.
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22. Before the Division Bench, it was submitted on behalf of the
appellants that prior to 1-7-2002, Section 26 of the Code merely indicated
that every suit shall be instituted by the presentation of a plaint or in such
other manner as may be prescribed. The manner in which such plaint was to
be prepared and presented has been provided for in detail in Orders 6 and 7
of the Code. It was submitted on behalf of the appellants that with effect
from 1-7-2002 certain amendments were effected to the aforesaid provisions
of the Code by Act 46 of 1999 which made it mandatory that in every plaint,
facts would have to be proved by an affidavit. It was submitted that
sub-section (2) was added to Section 26 by way of amendment incorporating
the said provision. Correspondingly, amendments were also introduced in
Order 6 Rule 15 relating to verification of pleadings and sub-rule (4) was
inserted mandating that the person verifying the pleading was also required
to furnish an affidavit in support of its pleadings. In addition to the above,
Order 4 of the Code, which deals with the institution of suits, was also
amended and sub-rule (3) was added to Rule 1 and it was specifically
stipulated that the plaint to be filed in compliance with the provisions of
Orders 6 and 7 would not be deemed to have been duly instituted unless it
complied with the requirements specified in sub-rules (1) and (2). It was the
further case of the appellants that having regard to the provisions of
Chapter 7 Rule 1 of the Original Side Rules, the reference made in sub-rule
(3) of Rule 1 Order 4 of the Code would also include the amendments
brought about in the said orders with effect from 1-7-2002. Consequently, it
was urged that since the amended requirements of sub-rule (4) of Rule 15
Order 6 had come into operation with effect from 1-7-2002 and since the suit
had been instituted thereafter on 26-7-2002, the same could not be said to
have been duly instituted within the meaning of sub-rule (3) of Rule 1 Order
4 of the Code. It was urged that the entire proceedings from the filing of the
plaint and the entertaining of the interlocutory applications by the learned
Single Judge was without jurisdiction and was liable to be declared as such.

23. On behalf of the respondents, who are the appellants before us, it was
submitted that the provisions of the Code being subject to the rules framed by
the Chartered High Courts, of which the Calcutta High Court was one, the
Rules as framed by the High Court would have an overriding effect over the
provisions of the Code. It was contended that the Original Side Rules relating
to the institution of suits had been framed under the Letters Patent and would
prevail over the provisions of the Code. It was further submitted that Rule 1
of Chapter 7 of the Original Side Rules, while setting out the specifications
relating to the filing of the plaint, has merely indicated that the plaint should
comply with the provisions of Order 6 of the Code and shall contain the
particulars required by Rules 1 to 8 of Order 7 of the Code. It was contended
that there was no stipulation in the said rule which required the plaintiff to
file an affidavit for the purpose of verification of the contents of the plaint
and in the absence of such requirement, it could not be insisted that having
regard to the amendments of the Code, verification in a plaint presented in
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the Original Side of the Calcutta High Court was also required to be
supported by an affidavit.

24. In addition to the above, it was also urged on behalf of the
respondents that mere procedural omissions which were curable could not
affect the validity of a plaint as filed. Various decisions of the different High
Courts relating to failure in complying with the provisions of Order 6 of the
Code were cited on behalf of the respondents and it was pointed out that in
all the said cases it was consistently held that the court has a discretion to
remove the illegality to be cured if the plaintiff has acted in good faith and
without any gross negligence and after the defect is cured the suit will be
deemed to have been filed when it was first instituted. In particular the
decision of the Bombay High Court in Hirabai Gendalal v. Bhagirath
Ramchandra & Co.! that of the Special Bench of the Allahabad High Court
in Wali Mohd. Khan v. Ishak Ali Khan? and the decision of the Calcutta High
Court in Ramgopal Ghose v. Dhirendra Nath Sen® were relied upon. In
addition, the respondents also relied on a recent decision of this Court in
Salem Advocate Bar Assn. v. Union of India* wherein while considering the
effect of the amendments introduced in the Code by the amending Acts 46 of
1999 and 22 of 2002, it was observed in para 16 that the attention of the
Court had been drawn to Order 7 Rule 11 to which clauses (¢) and (f) had
been added which enabled the Court to reject the plaint where it is not filed
in duplicate or where the plaintiff failed to comply with the provisions of
Rule 9 Order 7. This Court was of the view that the said clauses being
procedural would not require the automatic rejection of the plaint at the first
instance. If there was any defect as contemplated by Rule 11(¢) or
non-compliance as referred to in Rule 11(f), the Court should ordinarily give
an opportunity for rectifying the defects and in the event of the same not
being done, the Court will have the liberty or the right to reject the plaint.

25. On the basis of the aforesaid submissions, it was contended on behalf
of the respondents that the non-filing of an affidavit in support of the
pleadings in the plaint at the time of presentation thereof was a mere
procedural error which was capable of being cured and had actually been
cured pursuant to leave granted by the appeal court and that an affidavit in
support of the plaint was affirmed and filed before the Division Bench on
28-4-2004. It was submitted that having regard to the various decisions
referred to above, the plaint must be deemed to have been presented in the
Computer Department of the Calcutta High Court on 26-7-2002 and the
preliminary objection taken regarding the validity of the plaint was required
to be rejected.

26. After considering the various provisions of the Code along with the
relevant amendments introduced in the Code with effect from 1-7-2002 and

1 AIR 1946 Bom 174 : 47 Bom LR 853

2 AIR 1931 All 507 : 1931 ALl L.J 777 (SB)
3 AIR 1927 Cal 376 : 31 CWN 397

4 (2003) 1 SCC 49
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the relevant provisions of the letters patent and after considering various
decisions cited at the Bar, in particular the decision of this Court in State of
M.P. v. M.V. Narasimhan® the appeal court came to the conclusion that the
instant case stood on a different footing from the various decisions cited in
view of the express provisions of Order 4 Rule 1(3) of the Code, as amended.
Relying on the interpretation of the expression “duly” used in Order 4 Rule
1(3) in a decision of this Court in LIC of India v. D.J. Bahadur® and the
decision of the House of Lords in East End Dwellings Co. Lid. v. Finsbury
Borough Council’ the Division Bench was of the view that unless the plaint
complied with the requirements of the amended provisions, there would be
no due institution of the plaint. The Division Bench held that if a plaint is
filed without compliance with the requirement of the amended provisions, in
the eye of the law no plaint can be said to have been filed and the same is non
est. However, having regard to the various decisions cited, including the
decision of this Court in Salem Advocate Bar Assn.* it was also held by the
Division Bench that from the moment the error is rectified, the plaint will be
deemed to have been properly instituted but the rectification could not relate
back to a period when in view of the deeming clause there was no due
institution of the plaint. On the aforesaid reasoning, the Division Bench held
that the suit could not be dismissed nor could the plaint be rejected because
of non-compliance with the amended provisions since the omission had been
remedied by the filing of an affidavit by the respondent-plaintiff. It was held
that after the defect was removed the suit must be deemed to have been duly
instituted with effect from 28-7-2004 and not before that date and
consequently the interlocutory order that had been passed by the learned
Single Judge at a point of time when the suit had not been duly instituted
could not survive.

27. The Division Bench accordingly set aside the order passed by the
learned Single Judge on 2-4-2004 but made it clear that the same had been
set aside not on merits but for the reasons discussed in the judgment and the
plaintiff, if so advised, would not be prevented from approaching the learned
Single Judge with another prayer for injunction and if such a prayer was
made, the said application may be dealt with in accordance with law.

28. It is against the aforesaid order of the appeal court that the instant
civil appeal is directed.

29. Appearing in support of the appeal, Mr Anindya Mitra, learned
Senior Advocate, repeated and reiterated the submissions made before the
Division Bench of the Calcutta High Court. In particular, Mr Mitra, upon a
reference to Section 26, Orders 4, 6 and 7 of the Code, contended that the
provisions contained therein had been held to be directory and not mandatory
in nature. In other words, Mr Mitra submitted that omission to comply with
any of the provisions contained therein would not render a suit invalid but

5 (1975) 2 SCC 377 : 1975 SCC (Cri) 589 : AIR 1975 SC 1835
6 (1981) 1 SCC 315 : 1981 SCC (L&S) 111
7 (1951) 2 All ER 587 (HL)
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that an opportunity was required to be given by the Court to the plaintiff to
cure the defect by supplying the omission. In this regard, a reference was
made to the decision of this Court in Sk. Salim Haji Abdul Khayumsab v.
Kumar® wherein the provisions of Order 8 Rule 1, after amendment, were
held to be directory on the reasoning that rules of procedure are handmaids of
justice and while the language employed by the draftsman of processual law
may be liberal or stringent, the fact remains that the object of prescribing
procedure is to advance the cause of justice. Reference was also made to the
decision of this Court in Kailash v. Nanhku® wherein also while considering
the amended provisions of Order 8 Rule 1 of the Code this Court held that
unless compelled by express and specific language of the statute the
provisions of the Code or any other procedural enactment ought not to be
construed in a manner which would leave the Court helpless to meet
extraordinary situations in the ends of justice. This Court went on to hold that
merely because the provision of law is couched in negative language,
implying a mandatory character, the same is not without exceptions and that
the directions contained regarding the period for filing written statement in
Order 8 Rule 1 of the Code was directory and not mandatory being
procedural law.

30. As an extension of the aforesaid submission, Mr Mitra urged that it
had been consistently held by the different High Courts from as far back as in
Ramgopal Ghose v. Dhirendra Nath Sen? that when a pleading does not
conform with the provisions of Order 6 Rule 15, the defect therein is a mere
irregularity that can be cured by amendment and consequently when the
verification in the plaint is amended being originally defective, the plaint
must be taken to have been presented not on the date of the amendment but
on the date when it was first presented.

31. Reliance was also placed on the decision of the Madras High Court in
Subbiah Pillai v. Sankarapandiam Pillai'® and on a decision of the Bombay
High Court in All India Reporter Ltd. v. Ramchandra Dhondo Datar'! where
similar views were expressed.

32. Mr Mitra contended that an analogy similar to the decision in the
aforesaid cases could and should also be drawn in the facts of the instant case
where the omission complained of was also procedural in nature and did not
affect either the territorial or the pecuniary jurisdiction of the Court to
entertain the suit. Mr Mitra urged that having held that the defect and
omission were curable, the Division Bench of the Calcutta High Court had
thereafter erred in holding that having regard to the provisions of sub-rule (3)
of Rule 1 Order 4 of the Code, the suit will be deemed to have been instituted
from the date on which the defects stood cured and not from the date of
initial presentation of the plaint. Mr Mitra urged that the said error had

8 (2006) 1 SCC 46 : IT (2005) 10 SC 1

9 (2005) 4 SCC 480
10 AIR 1948 Mad 369 : (1948) 1 MLJ 227
11 AIR 1961 Bom 292 : 62 Bom LR 251
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caused the Division Bench to set aside the order impugned in the appeal on
the said technical ground without going into the merits of the matter.

a 33. Mr Mitra submitted that after the decision rendered by the Division
Bench on 9-6-2004 this Court had occasion to consider the provisions of the
Letters Patent of the Madras High Court and the Bombay High Court in P.S.
Sathappan v. Andhra Bank Ltd.'? and in Iridium India Telecom Ltd. v.
Motorola Incl3. In the first of the said two cases, to which one of us (B.P.
Singh, J.) was a party, while considering the effect of the amended provisions

b of Section 100-A and Section 104 of the Code in relation to appeals provided
for under clause 15 of the Letters Patent of the Bombay High Court, the
majority view of the Constitution Bench was that a letters patent is a special
law of the High Court concerned while the Code is a general law applicable
to all courts. It was observed that it was well-settled law that in the event of a
conflict between a special law and a general law, the special law must always

¢ prevail and though there was no apparent conflict between the letters patent
and Section 104, if there was any conflict between the letters patent and
CPC, then the provisions of the letters patent would always prevail, unless
there was a specific exclusion, which position would also be clear from
Section 4 of the Code which provides that nothing in the Code would limit or
affect any special law.

d 34. In the latter case, this Court had occasion to consider in detail the
relevant amendments in the Code referred to above also in the context of the
Bombay High Court Original Side Rules and the Bombay High Court Letters
Patent and after a detailed analysis of the various provisions, and in particular
the provisions of clause 37 of the Letters Patent and Section 129 of the Code,
this Court in no uncertain terms, upon a reference to the decision in P.S.

€  Sathappan case'? concluded that far from doing away with the letters patent,
the amending Act of 2002 has left unscathed the provisions of Section 129 of
the Code and what follows therefrom and upheld the contention of the
Division Bench of the Bombay High Court that suits on the Original Side of
the High Court were to be governed by the Original Side Rules and not by
the amended provisions of Order 8 Rule 1 of the Code.

35. Mr Mitra submitted that since the matter had been set at rest by the
two aforesaid decisions, the finding of the Division Bench of the Calcutta
High Court that the Original Side Rules and the Code were supplementary to
each other, was liable to be set aside and not only was the suit liable to be
held to have been duly instituted on 26-7-2002, but the interim order of
injunction passed therein was also liable to be restored.

36. Appearing on behalf of the respondents, who were the defendants in
the suit, Mr Ranjit Kumar, learned Senior Advocate, tried to convince us with
his usual eloquence that the amended provisions of the Code relating to
presentation of plaints would have to be interpreted in their literal sense, as
otherwise the very purpose for which the amendments had been introduced

12 (2004) 11 SCC 672
13 (2005) 2 SCC 145
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would be rendered nugatory. He laid special emphasis on the provisions of
sub-rule (3) of Rule 1 Order 4 of the Code which provides that the plaint
shall not be deemed to be duly instituted unless it complies with the
requirements specified in sub-rules (1) and (2) which in their turn provide
that every plaint shall comply with the rules contained in Orders 6 and 7 of
the Code.

37. Mr Ranjit Kumar pointed out that even Rule 1 of Chapter 7 of the
Original Side Rules is similar to sub-rule (2) of Rule 1 Order 4 and provides
that the plaint shall comply with Order 6 of the Code and shall contain the
particulars required by Order 7 Rules 1 to 8 of the Code. Mr Ranjit Kumar
submitted that the reference made to Order 6 of the Code in clause 1 of
Chapter 7 must mean a reference to Order 6 as it stood at the time when the
Original Side Rules were framed and also as it stands today since the
provisions of Order 6 had been incorporated in Rule 1 of Chapter 7 by
reference which could not be taken to be partial but had to be considered as a
whole. According to Mr Ranjit Kumar, the provisions of sub-rule (4) of Rule
15 of Order 6 were equally attracted to the facts of the instant case and non-
compliance therewith had been very rightly held by the Division Bench to
have rendered the suit non est when it was instituted on 26-7-2002 without
being accompanied by an affidavit. Mr Ranjit Kumar, however, accepted the
position as explained by this Court in Salem Advocate Bar Assn. case®, para
16 whereof was relied upon by the Division Bench of the Calcutta High
Court and wherein it was observed that on non-compliance with the
provisions of Order 7 and clauses (¢) and (f) of Rule 11 and Rule 9 there
should not be any automatic rejection of the plaint at the first instance but
that the Court should ordinarily give an opportunity for rectifying the defect.
Mr Ranjit Kumar submitted that pursuant to the above, the Division Bench of
the Calcutta High Court had granted leave to the appellants herein to file an
affidavit in support of the pleadings in the plaint and that such an affidavit
had been filed pursuant to the leave granted on 28-4-2004 and the plaint must
be deemed to have been duly instituted only thereafter as had been held by
the Division Bench of the Calcutta High Court.

38. Although various decisions were cited by Mr Ranjit Kumar on the
question of legislation by reference, we are not really required to dwell on
such submission since it is the common case of the parties that the provisions
of Order 6 and select portions of Order 7 would have application to plaints
filed on the Original Side of the Calcutta High Court and it is also the settled
position that the rules of the original side as framed under the letters patent,
unless excluded and/or modified, would continue to have primacy over the
Code and matters not provided for. What we are really required to consider is
the effect of the amended provisions of the Code in relation to Chapter 7
Rule 1 of the Original Side Rules. We need not, therefore, advert to the
various decisions cited by Mr Ranjit Kumar on this aspect of the matter.

39. In support of his submission that failure to comply with Order 7
(sic 6) Rule 15 would render the suit non est, Mr Ranjit Kumar submitted
that the omission to comply with the requirements of the amended provisions
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of the Code relating to filing of plaints could not be condoned but require
rectification. Mr Ranjit Kumar referred to and relied on a decision of this
Court in State of Kerala v. M.S. Mani'* which arose out of an application
under the Contempt of Courts Act, 1971, Section 15 whereof requires a
person to obtain the prior consent in writing of the Advocate General for
making a motion under the said Act and it was held that such a provision
being mandatory, the failure to obtain such prior consent would render the
motion not maintainable. In fact, it was also held in the said case that
obtaining consent subsequently would not cure the initial defect.

40. Relying heavily on the said decision, Mr Ranjit Kumar pointed out
that in the Statement of Objects and Reasons for the amendments to the
Code, it had been indicated that the decision to introduce the provisions for
the filing of an affidavit in support of the pleadings and the plaint had been
taken to quicken the process of disposal of suits by fixing responsibility on
the party initiating the suit and such object would be frustrated if a liberal
approach was adopted in implementing the amended provisions.

41. Reference was also made to two decisions of this Court in LIC of
India v. D.J. Bahadur® and Delhi Development Authority v. Kochhar
Construction Work' where similar views have been expressed in the context
of the Industrial Disputes Act, the Life Insurance Corporation Act and the
Arbitration Act, 1940. Certain other decisions were also referred to in the
context of Section 69 of the Partnership Act, which do not need any
elucidation.

42, Mr Ranjit Kumar submitted that the reasoning and the judgment of
the Division Bench of the Calcutta High Court did not call for any
interference and the matter had been rightly remanded to the first court for a
de novo decision if a fresh application for injunction was filed on behalf of
the appellant-plaintiffs.

43. Mr Pradip Kumar Ghosh, learned Senior Advocate, appearing for one
of the respondents, while adopting the submissions made by Mr Ranjit
Kumar, drew our attention to Section 4 of the Code which provides that in
the absence of any provision to the contrary nothing in the Code shall be
deemed to limit or otherwise affect any special local law now in force or any
special jurisdiction or power conferred, or any special form of procedure
prescribed, by or any other law for the time being in force. Mr Ghosh
contended that when there was specific provision available, the provisions of
the Code must be deemed to have primacy over other special or local laws,
especially in the context of Section 26 and Orders 4, 6 and 7 of the Code
dealing with the institution of suits.

44. Referring to the Constitution Bench decision of this Court in P.S.
Sathappan'? Mr Ghosh pointed out that in para 32 of the judgment, while
discussing the special nature of the letters patent, it was also observed with
reference to Section 4 of the Code that only a specific provision to the

14 (2001) 8 SCC 82 : 2001 SCC (Cri) 1412
15 (1998) 8 SCC 559
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contrary, such as Section 100-A of the Code, could exclude the special law.
Mr Ghosh submitted that since specific provision had been made in Section
26, Order 4 as also Order 7 (sic 6) Rule 15, for the filing of an affidavit along
with the verification in support of the plaint, such a provision being special in
nature and not being provided for in Rule 1 of Chapter 7 of the Original Side
Rules, would prevail and its requirement would acquire a mandatory form
even in respect of plaints filed under the Original Side Rules of the Calcutta
High Court.

45. Mr Ghosh also referred to Section 116 contained in Part IX of the
Code and submitted that the same made the said part applicable to the High
Courts not being the Court of a Judicial Commissioner and that save as
provided in the said part or in Part X or under the Rules, the provisions of the
Code would apply to such High Courts. Mr Ghosh submitted that Section
120 of the Code made specific provision as to which sections of the Code,
namely, Sections 16, 17 and 20, would not apply to the High Court in the
exercise of its ordinary original civil jurisdiction.

46. Mr Ghosh also urged that no interference was called for with the
order passed by the Division Bench of the Calcutta High Court and the
appeal was liable to be dismissed.

47. Mr Tapash Ray, learned Senior Advocate appearing for the
Corporation of Calcutta, submitted that although the Corporation of Calcutta
was an interested party, it had no role to play in the instant proceedings.

48. While we have noted and considered the views expressed by this
Court in Iridium India Telecom Ltd.'> and P.S. Sathappan case'?* with which
we respectfully agree, regarding the primacy of the Original Side Rules
framed under the letters patent over the provisions of the Code in case of
conflict, in the instant case, no such conflict has surfaced which necessitates
a reference thereto. Although, Mr Mitra did urge that matters relating to the
ordinary original civil jurisdiction of the Calcutta High Court would be
governed by the Original Side Rules, which would prevail over the provisions
of the Code, he also accepted the position that a plaint which is presented in
the original side will have to comply with the requirements of Orders 6 and 7
as incorporated by way of reference in Rule 1 of Chapter 7 of the Original
Side Rules. What is in controversy is whether a person presenting such plaint
after 1-7-2002, would also be required to comply with the amended
provisions of Order 6 Rule 15 of the Code.

49, In this regard we are inclined to agree with the consistent view of the
three Chartered High Courts in the different decisions cited by Mr Mitra that
the requirements of Order 6 and Order 7 of the Code, being procedural in
nature, any omission in respect thereof will not render the plaint invalid and
that such defect or omission will not only be curable but will also date back
to the presentation of the plaint. We are also of the view that the reference to
the provisions of the Code in Rule 1 of Chapter 7 of the Original Side Rules
cannot be interpreted to limit the scope of such reference to only the
provisions of the Code as were existing on the date of such incorporation. It
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was clearly the intention of the High Court when it framed the Original Side
Rules that the plaint should be in conformity with the provisions of Order 6
and Order 7 of the Code. By necessary implication reference will also have to
be made to Section 26 and Order 4 of the Code which, along with Order 6
and Order 7, concerns the institution of suits. We are ad idem with Mr Pradip
Ghosh (sic) on this score. The provisions of sub-rule (3) of Rule 1 Order 4 of
the Code, upon which the Division Bench of the Calcutta High Court had
placed strong reliance, will also have to be read and understood in that
context. The expression “duly” used in sub-rule (3) of Rule 1 Order 4 of the
Code implies that the plaint must be filed in accordance with law. In our
view, as has been repeatedly expressed by this Court in various decisions,
rules of procedure are made to further the cause of justice and not to prove a
hindrance thereto. Both in Khayumsab® and Kailash® although dealing with
the amended provisions of Order 8 Rule 1 of the Code, this Court gave
expression to the salubrious principle that procedural enactments ought not to
be construed in a manner which would prevent the Court from meeting the
ends of justice in different situations.

50. The intention of the legislature in bringing about the various
amendments in the Code with effect from 1-7-2002 were aimed at
eliminating the procedural delays in the disposal of civil matters. The
amendments effected to Section 26, Order 4 and Order 6 Rule 15, are also
geared to achieve such object, but being procedural in nature, they are
directory in nature and non-compliance therewith would not automatically
render the plaint non est, as has been held by the Division Bench of the
Calcutta High Court.

51. In our view, such a stand would be too pedantic and would be
contrary to the accepted principles involving interpretation of statutes. Except
for the objection taken that the plaint had not been accompanied by an
affidavit in support of the pleadings, it is nobody’s case that the plaint had not
been otherwise verified in keeping with the unamended provisions of the
Code and Rule 1 of Chapter 7 of the Original Side Rules. In fact, as has been
submitted at the Bar, the plaint was accepted, after due scrutiny and duly
registered and only during the hearing of the appeal was such an objection
raised.

52. Considering the aforesaid contention, even though the amended
provisions of Order 6 are attracted in the matter of filing of plaints in the
Original Side of the Calcutta High Court on account of the reference made to
Order 6 and Rule 1 of Chapter 7 of the Original Side Rules, non-compliance
therewith at the initial stage did not render the suit non est. On account of
such finding of the Division Bench of the Calcutta High Court, not only have
the proceedings before the learned Single Judge been wiped out, but such a
decision has the effect of rendering the proceedings taken in the appeal also
non est.

53. The decision in M.S. Mani case'? relied upon by Mr Ranjit Kumar
and Mr P.K. Ghosh, cannot be equated with the views expressed in
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Khayumsab® and Kailash case® inasmuch as, in the former case, the
provision requiring the prior consent in writing of the Advocate General was
an intrinsic part of the application touching upon the maintainability of the
motion itself and not procedural as in the facts of the instant case. The said
decision, therefore, cannot come to the aid of the respondents.

54. We have, therefore, no hesitation in holding that the Division Bench
of the Calcutta High Court took a view which is neither supported by the
provisions of the Original Side Rules or the Code nor by the various
decisions of this Court on the subject. The views expressed by the Calcutta
High Court, being contrary to the established legal position, must give way
and are hereby set aside.

55. The appeal is accordingly allowed and the impugned order under
challenge is set aside. Consequent upon the views expressed by us, the plaint
as filed on behalf of the appellants herein must be deemed to have been
presented on 26-7-2002 and not on 28-4-2004 and the interim order passed
by the learned Single Judge on 2-4-2004, stands revived. The Division Bench
of the Calcutta High Court is directed to reconsider and hear the appeal filed
by the respondents herein on merits as expeditiously as possible.

56. Having regard to the peculiar facts of the case, the parties will bear
their own costs.

(2006) 2 Supreme Court Cases 794

(BEFORE S.B. SINHA AND P.K. BALASUBRAMANYAN, JJ.)

HARYANA STATE AGRICULTURAL
MARKETING BOARD .. Appellant;

Versus
SUBHASH CHAND AND ANOTHER .. Respondents.

Civil Appeal No. 1271 of 20067, decided on February 24, 2006

A. Labour Law — Industrial Disputes Act, 1947 — Ch. V-A (Ss. 25-A to
25-J) and S. 2(o0) — Applicability of Ch. V-A — Held, is dependent on
whether order for termination of service comes within purview of definition
of “retrenchment” in S. 2(oo) — If termination of service, in view of
exception contained in S. 2(00)(bb), is not a “retrenchment”, question of
applicability of Ch. V-A would not arise (Paras 11 and 9)

B. Labour Law — Industrial Disputes Act, 1947 — Ss. 25-G and 2(o0)
— Applicability of S. 25-G — Need for “retrenchment” within meaning of
S. 2(00) — Held, if nature of termination of services does not come within
purview of definition of “‘retrenchment” in S. 2(00), question of applicability
of S. 25-G does not arise — Bare perusal of offer of appointment [set out in
para 2 herein] clearly shows that respondent was appointed on seasonal
contracts — Hence, respondent not having been re-engaged on expiry
thereof, he was not “‘retrenched” within meaning of S. 2(00), and his case fell

T Arising out of SLP (C) No. 11804 of 2004. From the Final Judgment and Order dated 16-9-
2003 of the Punjab and Haryana High Court in CWP No. 14737 of 2003
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ID Peeta Village



S7

Jagara Hobli
Chikmagalur, Karnataka ... Respondents

Counsel for Appearing:

Applicant: M/s. K. Thilageswaran, G. Balamanikandan,
P. Sundararajan, and M. Subha, Advocates

Respondents: Shri Devaraj Ashok, Advocate for respondent

Nos. 1 to 5; Shri Sanjay Upadhya for M/s. A.
Thayaparan, L.G. Sahadevan, Shri P.
Rajendrakumar, Advocates for respondent No. 6;
Shri Paul, Hudson Samuel, Advocate for
respondent No. 7; M/s. Thomas V. Peter and R.
Manohar, Advocates for respondent No. 8; M/s
Pitty Parthasarthy and S. Kolandasamy, Advocates
for respondent No. 9.

Appeal No. 5 of 2015(S2)

In the matter of:

D.V. Girish

Kalleshwara Estate

Kaimara P.O.,

Chikmagalur

Karnataka .. Applicant
AND

1. The Member Secretary
National Tiger Conservation Authority
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2. The Principal Secretary to Government
Forest, Ecology & Environment Department
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Room No. 448, 4™ floor
M.S. Building, Bangalore - 560 001

. The Secretary

Revenue Department
Government of Karnataka
Multistoreyed building
Ambedkar Veedhi
Bangalore

. The Principal Chief Conservator of Forest

Aranya Bhavan
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. The Deputy Commissioner
Chikamagalur District
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Karnataka

. The Conservator of Forests
Bhadra Wildlife Division
Chikmagalur, Karnataka — 577101

. The Member Secretary

Karnataka Pollution Control Board
“Parisara Bhavan”
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. KSS Hotels and Resorts Pvt Ltd
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Chinnabi Khan Estate
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Karnataka
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Applicant: M/s. M. Radhakrishnan, P. Sundararajan and
Vetri Selan, Advocates.

Respondents: Smt. C. Sangamithirai, Advocate for respondent
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Upadhaya for M/s. A. Thayaparan, L.G.
Sahadevan, Shri P. Rajendrakumar, Advocates

R.A. No. 1 of 2015 in Appeal No. 5 of 2015 (SZ)
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Trivik Chikamagalur

Chinnabi Khan Estate
Channagondanahalli Village
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AND
1. D.V. Girish
Kalleshwara Estate
Kaimara P.O.,
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2. The Member Secretary
National Tiger Conservation Authority
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Government of India
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. The Principal Secretary to Government
Forest, Ecology & Environment Department
Room No. 448, 4th floor
M.S. Building, Bangalore - 560 001

. The Secretary
Revenue Department
Government of Karnataka
Ambedkar Veedhi, Bangalore

. The Principal Chief Conservator of Forest
Aranya Bhavan
Malleswaram, Bangalore

. The Deputy Commissioner
Chikamagalur District
Karnataka — 577 101

. The Conservator of Forests
Bhadra Wildlife Division
Chikmagalur, Karnataka — 577101

. The Member Secretary
Karnataka Pollution Control Board
“Parisara Bhavan”
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Bangalore — 560 001 ... Respondent Nos. 2 to 8/
Respondent Nos. 1to 7

Counsel for Appearing:

Review Applicant : M/s. Thayaparan and P. Rajendrakumar,
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(SZ); Smt. C. Sangamithirai, Advocate for
respondent No. 2; Shri Devaraj Ashok,
Advocate for respondent Nos. 3 to 7; Shri
Thirunavukkarasu, Advocate for respondent
No. 8

JUDGMENT
Present:

1. Hon’ble Shri Justice M. Chockalingam

Judicial Member

2. Hon'’ble Prof. Dr. R. Nagendran
Expert Member

Dated, 09™ April, 2015

(Hon’ble Shri Justice M. Chockalingam, Judicial Member)
Application No. 154 of 2014 (SZ):

This Application has been filed by the applicants who claim to be
environmental activists residing in Chikmagalur, State of Karnataka
seeking direction against the respondents/administrative authorities to
take appropriate action with regard to the encroachment and illegal
constructions being made in Bababudangiri and Mullayanagiri hill areas
in the State of Karnataka. The facts in brief as found in the Application
are summarised below:

2. Bababudangiri and Mullayanagiri are hill areas in the State of
Karnataka which are located within 10 km from the boundary of Bhadra

7
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Tiger Reserve (Tiger Reserve) in Chikmaagalur district. These mountain
ranges are the offshoot and integral part of the Western Ghats, which is
a global biodiversity hotspot and are located within Ecologically
Sensitive Zone of Tiger Reserve and it is one among the 25 bio-hotspots
in the World.

3. These mountains are vital part of the active wildlife corridor that
connects the Tiger Reserve with other reserve forests such as Masagali,
Udev, Churche Gudda, Gangooru, Thimmapura, Yemme Dhoddi etc.
There has been scientific documentation on regular movement of
endangered animals such as tiger, leopard, porcupine, sambar and so
on in this area and it is a habitat for several rare species of birds such as
Rufous Bellied Eagle, Falcons, Blue Rock Thrush etc. According to
Birdlife International UK, Lesser Kestrel, White Bellied Short Wing
categorized as one of the threatened bird species is found in this area.
This landscape is also an important catchment area for several perennial
streams which flow through the Tiger Reserve and are the tributaries of
River Bhadra feeding water to thousands of people downstream.

4. However, a number of unauthorized and illegal constructions are
being carried out in these hill areas affecting the biological nature and
the environment. A number of resorts are under construction and these
constructions either block or divert the fresh water streams which flow

through the Tiger Reserve on the higher reaches of the mountains.

8
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These hill areas are also the water catchment areas of the habitations
situated in the foot of the hills but the constructions are affecting the
fresh water ecosystem in the entire catchment area by reducing the
water flow, altering the vegetation downstream and reducing the water
availability for agriculture and basic sustenance of people’s livelihood.
These resorts also alter the land use pattern by taking up large scale
land excavation and construction, destabilizing the fragile slope in the
‘shola’ grassland ecosystem over the mountains.

5. The applicants sent various representations to the respondents
who are having statutory duty to curtail those encroachment and illegal
constructions which have neither been considered nor replied with.

6. Appeal No: 5 of 2015: This Appeal is converted from Application
No.53 of 2015 filed by the first applicant herein who filed the Application
No.154 of 2014 above by the Orders of this Tribunal dated 20.02.2015.
The facts of the case adduced from the averments made in the Appeal
Memorandum are as follows:

7. The appellant who is one of the applicants in Application No.
154 of 2014 (SZ) an environmental activist having come to know about
the construction of a large scale commercial resort with an investment
of over Rs.45 Crore by respondent No.7 at the base of Mullayangiri hill
(the highest peak in Karnataka) in survey No.344 (3.25 acres) and

survey No.216 (3.25 acres) of Channagondanahalli village of Vasatre

9
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hobli in Chikmangalur district, Karnataka, made an appeal along with
one Shreedev Hulikere and one Girijashankar made an appeal on
21.02.2013 to respondent No.4 and other authorities of the State of
Karnataka to cancel the permit granted to respondent No.8. In the said
appeal, the appellant inter alia stated as follows:

‘In addition to large scale excavations and
erection of huge concrete structures, the
perennial streams flowing through the ever green
shola forest (which are common property
resources) leading to Bhadra Tiger Reserve have
been diverted to meet the unsustainable demands
of the resort. The wildlife movements in the area
including that of tiger are being disturbed due to
the usage of heavy machinery and movement of
heavy motor vehicle supplying raw materials to
the site and expansion of road leading to the
resort. More than 100 resident labourers
employed in the construction work at this site
have been repeatedly illegally entering the nearby
evergreen shola forests and over extracting wood
from the deemed forest.The Mullayangiri hill
range is part of the Western Ghats and is located
within three kilometers from the Bhadra Tiger
Reserve. The resort construction site falls well
within the Buffer Zone of Bhadra Tiger Reserve
and the landscape around harbors a variety of
rare, endangered and endemic wildlife including
species like Tiger, leopard, white bellied short
wing (bird), Nyctilbatrachus dattatreyensis (frof)
etc. This range is also of great religious
significance to the local people. In addition,
several perennial streams also take birth in this
high altitude shola grassland forest which feed
river Bhadra supporting innumerous life systems

10
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dependent on these fresh water streams down the
valley”.

8. A copy of the said appeal appears to have been forwarded to
respondent No.1, National Tiger Conservation Authority (NTCA), New
Delhi. Respondent No.1 vide its letter dated 01.04.2013 addressed to
the Chief Wildlife Warden, Government of Karnataka, Bengaluru
requested a factual status report on the subject matter of the appeal of
the appellant dated 21.02.2013 before the respondent authorities for
further processing in the matter. No action whatsoever was taken by the
respondent No.2 on the request of the respondent No.1. Respondent
No.2 ought to have sent a factual status report regarding the proposed
construction of resorts by the respondent No.8 to the respondent
No.1.The appeal of the applicant appears to have been forwarded to the
respondent No.6 by the respondent No.4 instead of the respondent
No.2. Respondent No.6 who is not competent to decide the question of
grant or cancellation of permit for construction of the resorts in the
aforesaid survey nos. by the respondent No.8 passed an order dated
07.06.2013 addressed to the applicant and two others, who made the
aforesaid appeal to the respondent No.4. The said order was served on
the applicant through his counsel during the course of hearing of
Application No.154 of 2014 (SZ) by the Tribunal on 11.02.2015.

Immediately on receipt of the said order dated 07.06.2013 passed by the

11
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respondent No.6 on the appeal of the applicant dated 21.02.2013 made
to the respondent No.4 as well as the respondents 2 and 5, the appellant
filed this appeal against the order dated 07.06.2013 served on the
applicant on 11.02.2015.
9. M.A. No. 284 of 2014 in Application No. 154 of 2014 (S2Z):

The Applicants in Application No. 154 of 2014 have filed this M.A. No.
284 of 2014 seeking an amendment to the prayer clause in Application
No. 154 of 2014 by substituting the expression “therefore the
applicants pray that the Hon’ble Tribunal be pleased to restrain
respondents 6 to 9 from further proceedings with the construction
of resorts in Bababudangiri and Mullayangiri hill ranges adjacent to
Bhadra Tiger Reserve in Chickmagalur District, State of Karnataka”,
for the expression “Therefore, the applicants pray that this Hon’ble
Tribunal may be pleased to direct the respondents to take
appropriate action on the representation made by the applicants
dated 16.02.2012 with regard to the encroachment and illegal
constructions being made in Bababudangiri and Mullayangiri hill
areas in the State of Karnataka within the time frame that may be

fixed by this Hon’ble Tribunal and thus render justice”.
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10. R.A.No.1 of 2015 (SZ) in Appeal No.5 of 2015 (SZ):

This is a review Application filed by the respondent No.8 in Appeal
No.5 of 2015 on conversion of the Application No.53 of 2015 by an
order dated 20.02.2015 passed by this Tribunal to review ibid orders.

11. As seen above, the applicants who claim to be environmental
activists in Chickmagalur District in the State of Karnataka have filed the
Application No. 154 of 2014 seeking a direction against the respondents
to take appropriate action on their representation made on 16.02.2012
alleging encroachment and illegal constructions made in Bababudangiri
and Mullayangiri hill areas in the State of Karnataka. On entering
appearance, the respondents have filed their replies. Pending enquiry of
the said Application, the applicants filed M.A.No. 284 of 2014 seeking an
amendment of the relief clause in Application No. 154 of 2014.
Aggrieved over an order made by the Conservator of Forest (CoF) and
Director, Bhadra Wild CAT C, Chickmagalur Division, Chickmagalur
dated 07.06.2013, the 1°' applicant in Application No. 154 of 2014 filed

an application which was converted into Appeal No. 5 of 2015.

12. On admission, the 8" respondent in Appeal No. 5 of 2015 (SZ)
therein and 6™ respondent in Application No. 154 of 2014 (SZ) filed a
Review Application which was taken on file as R.A. No. 1 of 2015. Since

the questions that arose in all the above proceedings are inter-
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connected and also on the same subject matter, all were taken up for
joint enquiry. On the pleadings placed by the parties, the following

questions were formulated:
13. Application No. 154 of 2014:

(i) Whether the applicants are entitled for a direction to the 1 to 5"
respondents to consider their representation dated 16.02.2012 with
regard to the encroachment and illegal constructions made in
Bababudangiri and Mullayanagiri hill areas in the State of Karnataka

within a time frame.

14. M.A. No. 285 of 2014 in Application No. 154 of 2014:
(i) Whether the application seeking an amendment of prayer in

Application No. 154 of 2014 filed by the applicants has to be ordered.
15. Appeal No. 5 of 2015:

(i) Whether the appeal is maintainable on the question of jurisdiction for

all or any of the reasons putforth by the appellant.

16. R.A. No. 1 of 2015 in Appeal No. 5 of 2015:
(i) Whether the Review Application is maintainable and has to be
allowed.

17. The arguments advanced by the learned counsel for the
applicants, the appellant and also the respondents are heard. All the

14
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materials made available were looked into. The Tribunal paid its anxious
consideration on the same.
Application No. 154 of 2014

18. The only grievance ventilated by the applicants in this
Application is the non-consideration of their representation dated
16.02.2012 with regard to the encroachment and illegal constructions
being made in the hill areas of Bababudangiri and Mullayanagiri in the
State of Karnataka and hence they have sought for a direction to the
respondents to take appropriate action. A perusal of the representation
dated 16.02.2012 as found in Sl. No. 9 (Page No.37) in the typeset of
papers filed by the applicant would indicate that the same was
addressed by the applicant to the Chief Conservator of Forests (CCF),
Field Director, Project Tiger, Shimoga Circle, Shimoga who is shown as
3" respondent in Application No. 154 of 2014. There is nothing to
indicate that any copy of the same was addressed to the other
respondents therein.

19. Pointing to the representation made by the applicants, the
learned counsel for the applicant would submit that after giving full
description of the location of the said hill area within 10 km of the
boundary of Bhadra Tiger Reserve (Tiger Reserve), ecological
sensitivity, native bio-diversity, fresh water eco-system in a catchment

area, by the said representation the applicants have made a request for

15
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immediate action to halt the construction in Bababudangiri and
Mullayanagiri hill range adjacent to the Tiger Reserve. It was specifically
stated therein that the construction of numerous resorts would involve
opening of new area, cutting of trees, construction of roads, power lines,
pipelines etc., which would lead to destruction, fragmentation and
alteration of natural habitat in the area violating the Forest Act and
Wildlife Act and in view of ecological importance of the said hill range
which is located next to the Tiger Reserve and its significance from
larger social welfare perspective it becomes necessary to protect the
sensitive and fragile Western Ghat ecosystem. But the authorities have
not exercised any care to consider the representation and take any
appropriate action on that regard and hence it becomes necessary to
issue a direction to the respondent/authorities to initiate action against
the other respondents who have been carrying on the construction
activities in violation of law and without obtaining any permits and
licenses from the authorities concerned.

20. Countering the above contention, the learned counsel for the
1% to 5™ respondents who are the authorities would submit that the
application has got to be dismissed since it is much beyond the period of
limitation under the National Green Tribunal (NGT) Act, 2010 and the
relief sought for is beyond the scope of Sections 14, 15 and 18 of the

NGT Act, 2010. The application is not maintainable in facts and law and
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apart from that the application has got to be dismissed for the
suppression of the material fact, namely, the subsequent
representations made by the same applicants to the respondent
authorities and appropriate order made thereon.

21. Vehemently opposing the application, the learned counsel for
other respondents who are appearing for the resorts against whom
allegations of encroachment and illegal constructions are made would
submit that the allegations of encroachment on an ecologically sensitive
area of the Western Ghat of Tiger Reserve and illegal constructions are
thoroughly baseless and unfounded. The constructions are neither
unauthorized nor irregular in any manner since they are not made within
the legally protective areas or the buffer zone or ecologically sensitive
areas, reserve forests or even on a deemed forest land. Pointing to the
documents placed, the learned counsel would submit that the land in
Survey Nos. 216 and 344 in which the said resort was originally built
was a coffee plantation which was purchased on 18.06.2010 shown
under Annexure |. The conversion of 3.25 acres of the said land was
sought for from the Deputy Commissioner, Chickmagalur District before
starting the construction work in the year 2011. Another permission was
sought for on 08.09.2011 for the land in second Survey No. 344. The
Karnataka State Pollution Control Board (KSPCB) has duly granted

Consent for Establishment (CFE) on 27.02.2013. The office of the
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Executive Engineer has given the sanction order for electric power
connection on 28.12.2012 shown under Annexure 14. The KSPCB has
also given the consent to expand by an order dated 21.08.2013 and the
concerned Panchayat Development Officer has granted business
license on 02.06.2014 which was made based on an approved plan
sanctioned by the village panchayat. It is pertinent to point out that the
said ecotourism facility/resort also conformed to the EIA Notification,
2006 particularly under Entry 8 (a) of Schedule | of the above
Notification. The ecotourism facility/resort is located on the private land
and situate at about 5.8 km away from the boundary of the Tiger
Reserve which is confirmed by the State regulatory and competent
authorities as per the forest records. Even as per the affidavit of the 1°
to 5™ respondents, the facility is more than 4 km from the Tiger Reserve,
2.8 km from the ecologically sensitive area which is excluded from
Kasturi Rangan Report which formed basis of the Ministry of
Environment and Forests Notification dated 14.03.2014 declaring
ecologically sensitive zones in the Western Ghat outside the buffer zone
and more importantly the said activity is a regulated activity and not a
prohibited one. When a detailed consultative process was adopted by
the State Government in declaring the buffer zone/area of the Tiger
Reserve, all the applicants have been parties to the process of

identifying the villages that should fall within the ecologically sensitive
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areas and the same is evidenced by the proceedings of the meeting
dated 20.09.2011 shown under Annexure 9. The applicants have
concealed the facts and thus they have not come before the Tribunal
with clean hands. The eco-tourism facility is not only a legal activity but it
is even permissible inside a protected area subject to sections 28 and 33
of the Wildlife Protection Act, 1972. No guidelines, notifications or court
orders are currently applicable prohibiting eco-tourism or its facilities if
carried out in accordance with law. While the respondents have fully
complied with all statutory requirements and undertake to adhere to all
conditions imposed hitherto by regulatory and statutory authorities, the
applicants cannot have any grievance to ventilate and thus all the
allegations are unfounded. Added further the learned counsel that the
applicants have failed to raise any substantial question on environment
much less any specific violation of any environmental law or norm by the
respondents. Though the applicants have pleaded that the construction
made by the respondents are unauthorized, illegal and by encroachment
within the Tiger Reserve and eco-sensitive zone of the Western Ghats,
they have not placed a single evidence to prove the same. On the
contrary, the respondents have placed all the materials for undertaking
the construction which the respondents obtained from various
departments which were granted after spot inspections and physical

verification carried out by the officials of the Forest Department. All these

19



74

would be indicative of the fact that the respondents have not violated
any provision of law as contended by the applications and hence the
application has got to be dismissed.

22. Admittedly, the applicants made the representation on
16.02.2012 to the 3™ respondent, Deputy Conservator of Forests
alleging that construction of numerous resorts if allowed would lead to
ecological degradation. The averments there were as generic as they
could be. They did not make any specific complaint or indicate any
violation of law against the construction activities of any specific resort in
particular or any one of the respondents shown in the application.
However, it cannot be disputed that the cause of action for the
application first arose on 16.02.2012, the date of representation made to
the Deputy Conservator of Forest. Invoking the original jurisdiction of the
Tribunal, the applicants have filed this application. Hence, the applicants
must plead and raise the following: - (a) it should be a civil case, (b)
various substantial questions relating to environment or enforcement of
any legal right relating to environmental issues and (3) such questions
arise out of implementation of the enactments specified in Schedule | of
the NGT Act, 2010. Section 18(2) of the NGT Act, 2010 provides the
details in regard to locus and character of an applicant who is entitled to
move the Tribunal by filing an application for the grant of relief or

compensation or settlement of dispute. Section 18 (2) is worded by the
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Legislature with wide amplitude besides covering any person aggrieved
and the legal representatives of the various categories. The expression
‘substantial question relating to environment’ or ‘enforcement of any
legal right to environment’ cannot be interpreted so generically that it
would even include a direction to the respondent authorities to take
action against other respondents when there are no specific allegations
or violations are made.

23. Speaking on the period of limitation for filing an application
before the NGT, section 14 of the NGT Act, 2010 reads as follows:

“14. Tribunal to settle disputes.- (1) The Tribunal
shall have the jurisdiction over all civil cases
where a substantial question relating to
environment (including enforcement of any legal
right relating to environment), is involved and
such question arises out of the implementation of
enactments specified in Schedule |I.

(2) The Tribunal shall hear the disputes arising
from the questions referred to in sub-section (1)
and settle disputes and pass order thereon.

(3) No application for adjudication of dispute
under this section shall be entertained by the
Tribunal unless it is made within a period of six
months from the date on which the cause of
action for such disputes first arose;

Provided that the Tribunal may, if satisfied that the
applicant was prevented by sufficient cause from
filing the application within the said period, allow it
to be filed within a further period not exceeding
Sixty days”.

21



76

24. The instant application was filed on 30.05.2014 long beyond
the limitation period as stated above. What is all stated in the application
is that the application is being filed within the period of limitation and no
more averments are made and no explanation is forthcoming. The only
explanation tendered by the learned counsel for the applicants is that
though the representation was made on 16.02.2012, the authorities have
not taken any action and so long no action is taken, the application can
be well maintained since the cause of action would continue. Even if his
contention has got to be accepted, the applicants are not entitled for the
relief for more reasons than one.

25. From the documents made available, it could be seen that the
1*' representation on the strength of which the instant application was
filed was made by the applicants on 16.02.2012. On 21.02.2012, all the
three applicants sent a letter addressed to the PCCF, Karnataka, the 2™
respondent herein appealing to cancel the permit for construction of the
resorts by the 6™ respondent in Survey Nos. 344 (3.25 acres) and 216
(3.25 acres) in Channagondanahalli village of Vasatre hobli in
Chickmaglur District. Equally, the applicants sent a communication dated
25.02.2013 to the PCCF, Forest, Ecology and Environment Department,
Karnataka making a request to refrain from permitting the resorts in
Bababudangiri and Mullayanagiri hill range. A perusal of these two

communications made by the applicants to the authorities would clearly
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indicate that they have reiterated the very same grievance which they
originally made in the representation dated 16.02.2012. It is pertinent to
point out that the applicants have not revealed anything about those
communications which were made after the 1% representation dated
16.02.2012 and before filing the instant application, but on the very same
subject matter. The Deputy Inspector General, National Tiger
Conservation Authority (NTCA) of the MoEF, on receipt of a copy of the
representation dated 21.02.2013 stated supra has sent a communication
dated 01.04.2013 to the Chief Wildlife Warden, Government of
Karnataka, Bangalore to furnish factual status for further process in the
matter. The Principal Secretary to Government, Forest, Ecology and
Environment Department, Government of Karnataka, Bangalore,
applicants issued a direction to the PCCF, the 2™ respondent herein to
take suitable action by considering the same in accordance with rules in
that regard. Pursuant to the above direction, an order came to be passed
by the Conservator of Forest and Director, Bhadra Wild CAT C,
Chickmagalur, the 5" respondent herein as seen in Annexure 5 filed by
the 1% to 4™ respondents. It would be more apt and appropriate to
reproduce the order which will suffice to answer the allegations levelled
against the respondents which reads verbatim as follows:

“In the letter vide Ref.(1) above, as you have been
informed that M/s. K.S.S. Hotel & Resorts
Company have constructing the resorts in the

23



land in Sy.No.216 and 344 situated at
Channagndanahalli  village, Vasthere Hobli,
Chickmagalore Taluk ; and due to this, causing
problem to wild lives; and hence in this regard it
was notified to submit a report to the Asst.
Conservator of Forests, Bhadra Wild life Sub-
Dvn., Lakkavalli/ Chickmagalore, by making spot
inspection of the above said place, in this regard.

Accordingly as per his report in the letters vide
Ref.(2) & (3) above, as per order of Buffer Project
reserved area of Bhadra life CAT C, vide No.
FEE/122/ FWL/2009 dated :29-01-2010; and
corrigendum order dated :@ 24-02-2011 in No:
FEE/122/ FWL/2009; the date : 29-10-2010 is
amended as 29-01-2011; the said village is not
coming within the jurisdiction of Buffer Zone; and
the proposal of Eco Sensitive Zone by preparing
the same and submitted to the Government for its
approval; and even the village of
Channagondanahalli village did not mention there
itself also. This village is coming in the jurisdiction
of Chickmagalore Regional Division.

In continuation of the same, in respect of the
matter as you have been informed, the Asst.
Conservator of Forests,Bhadra Wild Life Sub-Dvn,
Chickmagalore, has made spot inspection and
inspected the area by visit to it, where
construction work of the said resorts made by
M/s. KSS Hotels & Resorts Company; and
accordingly the construction work s already
completed at 75% and when enquired the
manager, who doing construction work, it is stated
that the land in Sy.No.216 and 344 of
Channagodanahalli, is being Hiduvali land; and
M/s. KSS Hotels & Resorts have purchased it and
registered the same in its name; and they had
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submitted an application to the Hon’ble Deputy
Commissioner for land conversion of the above
said land; and they got land conversion of the said
land etc. As informed by him. (for the construction
of resorts in the concerned area, got attested by
preparing sketch map of the said spot from
Tahsildar, Chickmagalore; and also for
commercial purpose by preparing above said
Sketch map got a report in this regard from Asst.
Director of City planning, Chickmagalore; and
Karnataka State Pollution Control board,
Chickmagalore; and also from Hon’ble Deputy
Commissioner, Chickmagalore, respectively and
they have issued conditional permit in this regard,
efc. as stated by himself).

In continuation of the same Range Forest Officer,
Muttodi Divisional range,Muttodi, he informed that
due to the construction of resort made by them, it
will cause problem to the wild lives and effected
on the environment etc. stated in the notice dated
6-8-2012 issued and informed to M/s.KSS Hotels
and Resorts in this regard. Even the said resort
company that they have stated to take suitable
action in this regard by putting Sewage Plant in
not causing any harm to the environment, not
giving chance to the sound pollution and not in
causing water pollution and also not causing any
problem to the wild lives due to their resort.

The area constructing the above said resorts is of
GPS reading as N: 13 23’ 32.2” E-:75 41’ 23.4;
and Bhadra Wild CAT C preserved area is with a
distance of 5.8 km from D line of Seegekan. It is
found that there are constructing very big
buildings in more quantity in the said area
constructed by the above said K.S.S. Hotel and
Resorts in the said area and hence for that reason
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there is a possibility of creating hurdle to the
walking of wild animals in the said area. This area
is a reservoir of streams water flowing in the said
Bhadra Wild CAT C protected area; and the
garbage and water if leaved to flow without
refining the same, which are using in the said
resort, all these made effect directly and there is a
chance to be flow such dirty water in the said
Bhadra Wild CAT C prohibited area. Therefore it
is hereby informed that it will be taken care in not
causing any problem in such above manner from
this Resort in this regard”.

26. A reading of the above order would clearly indicate that the
said village in which the project is undertaken is not coming within the
jurisdiction of Buffer Zone but under the jurisdiction of Chickmagalur
Division. On inspection, it was found that the construction work was
already completed by 75%. A part of the land was purchased and
registered in the name of the respondent/resorts and the remaining land
was got by the 6" respondent on conversion on an application made to
the Deputy Commissioner for Land Conversion. The 6" respondent had
obtained other necessary permits from the concerned authorities. The
resort company has also undertaken to take suitable action by putting up
the Sewage Treatment Plant (STP) and also measures to prevent noise
and water pollution and any problem to the wildlife. It is pertinent to point
out that the authorities while concluding the order stated that it would

take care to ensure that no problems are created in any manner. In the
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face of the above detailed order, it would be futile to contend that no
action was taken on the representation of the applicants.

28. The learned counsel for the applicants would submit that the
original representation made on 16.02.2012 was not acted upon and not
even been referred to in the above order and hence a direction has got
to be issued to take necessary action on the representation dated
16.02.2012. The Tribunal is unable to notice any substance in the above
contention. It is true that in the above said order there is no reference in
respect of the 1° representation dated 16.02.2012, but as pointed out
earlier, the representation made to both the authorities on 21.02.2013
and 25.02.2013 were made by the very same applicants and in respect
of the complaints on the same subject matter. Hence, the applicants
cannot have any grievance to state the 1% representation dated
16.02.2013 was not acted upon since it merged with other two
representations dated 21.02.2013 and 25.02.2013. Again, it has to be
pointed out that having suppressed the later representations which were
actually acted upon, the applicants cannot be permitted to state that the
original representation was not acted upon. Equally, the contention of the
applicants that the copy of the order dated 07.06.2013 made by the
Conservator of Forest and Director, Bhadra Wild CAT C, Chickmagalur
was not served upon the applicants has to be rejected in view of the fact

that it is indicated in that order that it was addressed to all the three
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applicants and was also despatched on 17.06.2013. The suppression of
the later representations dated 21.02.2013 and 25.02.2013 and order
made thereon by the applicants in the application would cast a doubt that
they were purposefully made so and if made it would be against them.
The applicants have chosen to file the application on the strength of the
1* representation dated 16.02.2012 taking advantage of the fact that the
same was not referred to in the order dated 07.06.2013. Hence, it has
got to be concluded that the 1°! representation was merged with the other
representations dated 21.02.2013 and 25.02.2013 which were
considered and after passing the order, they were served upon the
applicants. Thus the case of the applicants that their representation
dated 16.02.2012 was not acted upon is baseless, unfounded and worth
to be ignored.

29. The learned counsel appearing for the resorts pointed to
necessary documents to show that the lands in question do not come
under the Buffer Zone of the Tiger Reserve as could be seen under
Annexure 12 and 13. The KSPCB has granted the CFE as found in
Annexure 10. The electrical power supply was granted as shown in
Annexure 14. The KSPCB granted the consent for expansion shown
under Annexure 16. The Panchayat Development Officer has given
business license shown under Annexure 21. The same was based on

the approval plan sanctioned by the Panchayat shown in Annexure 22.
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Equally, the 7™ respondent has also filed his documentary evidences
such as permissions and licenses obtained. In view of the permissions,
licenses, CFE etc., granted by the respective authorities, it cannot be
stated that the respondents are carrying on illegal construction or
violating any of the provisions of law. If the applicants were really
aggrieved by the grant of those permissions, licenses, CFE and other
approvals, they could have questioned the same, if so advised, in
accordance with law. But, the applicants have not challenged any of
those permissions, licences, CFE etc., in this proceedings.

30. Pending the Main Application No. 154 of 2014, the applicants
have filed M.A. No.284 of 2014 under rule 16(7) of the NGT (Practices
and Procedure) Rules, 2011 to amend the prayer in Application No. 154
of 2014. By the said amendment the applicants intend to substitute the
following expression in the relief clause:

“Therefore, the applicants pray that the Hon’ble
Tribunal may be pleased to restrain respondents
6 to 9 from further proceeding with the
construction of resorts in Bababudangiri and
Mullayangiri hill ranges adjacent to Bhadra Tiger
Reserve in Chickmagalur District, State of
Karnataka and thus render justice”’.

in place of:

“Therefore, the applicants pray that this Hon’ble
Tribunal may be pleased to direct the
respondents to take appropriate action on the
representation made by the applicants dated
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16.02.2012 with regard to the encroachment and
illegal constructions being made in Bababudangiri
and Mullayangiri, the hill areas in the State of
Karnataka within the time frame that may be fixed
by this Hon’ble Tribunal and thus render justice”.

31. It was submitted by the learned counsel for the applicant that
originally the applicants sought for a direction to the respondents to take
appropriate action on the representation made by the applicants on
16.02.2012 with regard to the encroachment and illegal construction
being made in Bababudangiri and Mullayangiri hill areas within a time
frame. The representation was to the immediate and effective action that
was needed to protect the Western Ghat ecosystem from the eco-
tourism by halting the construction of resorts in the hill ranges. Since the
1% to 5™ respondents have taken the stand that they have already taken
steps to verify the allegations contained in the said representation dated
16.02.2012 and found them incorrect it became necessary for the
applicants to seek an amendment to the prayer clause in the main
application to restrain the 6™ to 9™ respondents from proceeding further
with the construction of resorts. The counsel for the respondents
vehemently opposed the application. After hearing both sides, the
Tribunal is of the considered opinion that this application is got to be
dismissed for many reasons. In the original application no specific

allegation was made against the 6" to 9" respondents. But, it was
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generic in nature stating that there were encroachment and illegal
constructions are made in Bababudangiri and Mullayangiri hill areas. It
was also not pleaded with any specific violation of law. It was only on the
specific cause of action that a representation was made on 16.02.2012
and in view of the inaction on the part of the 1% to 5™ respondents,
direction were sought to be issued. The amendment which is for a
substitution of relief clause in entirety, if allowed it would be without any
corresponding pleading or evidence and apart from that on altogether a
different cause of action. In the instant case, both the parties were given
opportunity to putforth their pleadings. The amendment sought for to
substitute the relief clause if permitted would alter the very original and
fundamental character of the original application. It is a settled law that
the amendment shall not be allowed if the amendment would change the

character of the application and that too by a different cause of action.

32. It is true that an amendment under rule 16 (7) of the NGT
(Practices and Procedure) Rule, 2011 can be ordered. But, an
application or appeal can be maintained on only one cause of action.
Rule 14 of the ibid Rule, 2011 reads as follows:

“14. Plural remedies. - An application or appeal,
as the case may be, shall be based upon single
cause of action and may seek one or more reliefs
provided that they are consequential to one
another’.
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33. The Hon’ble Western Zone Bench of the NGT at Pune had an
occasion to consider the question of maintainability of an application in a
composite form of application-cum-appeal filed in view of the availability
of the plural remedies in accordance with rule 14 of NGT Rules, 2011 in
Vikas K. Tripathi Mumbai Vs. The Secretary, MoEF reported in 2014

ALL (I) NGT Reporter (3) (Pune) 95 and has held as follows:

8 WA We shall deal with his contention in
order to set right issue once for all, in as much as it
IS likely to be raised in many such cases on similar
ground. Rule 14 of the NGT (Practices and

Procedure) Rules, 2011 reads as follows:

‘Rule14. Plural remedies. - An application or
appeal, as the case may be, shall be based upon a
single cause of action and may seek one or more
relief provided that they are consequential to one

another’.

22. Perusal of Rule 14, without any prejudicial
notions in the mind, will make it amply clear that any
Application or Appeal, as the opening words imply
are distinct remedies under which the particular
relief may be sought on single cause of action.

Thus, if properly read the rule provide as follows:

i) There may be either single Application or Appeal.
In other words, it cannot be a comprehensive or

hybrid type of pleadings Ilike Appeal-cum-
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Application, as captioned by the Appellant-cum-
Applicant (Vikas Tripathy) as in the present
Application/Appeals.

ii) The Appeal or Application, whatsoever it may be
must be filed on single cause of action. Thus, it
cannot be filed on several causes of action. In other
words, an Appeal cannot be filed with combined
causes challenging different ECs or orders, nor an
Application can be filed challenging different orders

or different violations under the different laws.

iii) ~ Still,  however, choice given to the
Appellant/Applicant is to ask for grant of more than
one relief in case such reliefs are of consequential
character. In other words, if a relief depends upon
grant of another relief, then grant of more than one

relief is permissible.
22 *k*

23. We cannot overlook and brush aside main
provisions of the NGT Act, which do not provide
for any kind of permission to allow filing of two
Appeals, one against the time barred EC, coupled
with another EC for revised construction plan
along with an Application under Sections 14,15
and 18 of the NGT Act, 2010. In case, Vikas
Tripathi is genuinely interested in the cause of
environment and feels that the project in question

has caused \violations of EC conditions/
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deterioration of the environment, then he is at
liberty to file a separate Application under Section
14 (1) (2) read with Sections 15 and 18 of the
NGT Act, 2010 if so advised and if it is
permissible under law. He cannot, however, club
all such Appeals and Applications together and
explore to examine whether one cap fits on

another”.
34. In view of the same, the request of the applicants seeking
amendment to the prayer clause in the Application No. 154 of 2014 (SZ)
has got to be negatived. Hence, the M.A. No. 284 of 2014 (SZ) is

dismissed.

35. In the result, the Application No. 154 of 2014 (SZ) and the M.A.
No.284 of 2014(SZ) are dismissed.

36. APPEAL No. 5 of 2015 (SZ2)

The appellant herein originally made an application and at the time
of admission a direction was issued to the Registry of the Tribunal to
convert the application into an appeal. The respondents have filed R.A.
No. 1 of 2015 questioning the maintainability of the appeal on different
grounds inter alia on limitation and jurisdiction.

37. The Tribunal heard the learned counsel for the appellant and
also for the respondents and paid its anxious consideration on the

submissions made.
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37. This appeal is brought forth seeking to set aside an order
dated 07.06.2013 made by the Conservator of Forest and Director,
Bhadra Wild CAT C, Chickmagalur shown as (okb respondent and also for
a direction to the 4™ and 5" respondents to decide the representation

dated 27.02.2013 on merits and in accordance with the law.

38. The order under challenge was made on 07.06.2013 by the 6™
respondent Conservator of Forest and Director, Bhadra Wild CAT C,
Chickmagalur. Admittedly, it was in response to a communication dated
21.02.2103 made by the appellant appealing to cancel the permit given
for construction of the resort by the 6™ respondent. The entire complaint
was that the permission was granted for construction activities for the
resort by the 6™ respondent. Speaking on the appellate jurisdiction,
section 16 of the NGT Act, 2010 makes it clear that any person
aggrieved by any order or decision made on or after the commencement
of the NGT Act, 2010 can challenge the same provided if the impugned
order or decision falls with those order/decision enumerated therein
within the stipulated period. But the said order challenged is not from an
order or decision enumerated under section 16 of the NGT Act, 2010.
On the applicability of the section 16 of the NGT Act, 2010, the Hon’ble
Principal Bench of NGT in M.A. No. 894 of 2014 in O.A. No. 26 of 2012

dated 24.12.2014 has held that section 16 provides for appeals to the
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Tribunal from clauses (a) to (j) and prescribes the order against which
appeal would lie before the Tribunal. The intent of the Legislature in
excluding other orders being appealed before the Tribunal is implicit in
section 16 of the NGT Act, 2010. Thus, it is quite evident that the appeal
is beyond scope, powers and jurisdiction of the Tribunal and hence the
appellant cannot maintain the appeal. Therefore, the appeal has to be
dismissed as not maintainable.

39. One more contention raised by the learned counsel for the
appellant is that the representation by way of an appeal made by the
appellant was decided by the authority who was not competent to decide
the same and hence on that ground the impugned order has to be set
aside. This contention does not merit consideration in view of the
aforesaid finding that the appeal itself lies outside the jurisdiction and
power of the Tribunal. However, in view of the facts and circumstances
of the case, the Tribunal feels it fit that liberty has to be given to the
appellant to approach the appropriate authorities for necessary reliefs, if
SO advised.

40. Once an appeal does not lie before the Tribunal against a
given order, it will not be appropriate for the Tribunal to exercise judicial
jurisdiction under section 14 or any other provisions of the NGT Act,

2010.
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41. In view of the dismissal of the appeal, the Review Application
is disposed of accordingly.

42. In the result, the Application No. 154 of 2014 (SZ) and M.A.
No.284 of 2014 (SZ) are dismissed.

No cost.

43. The Appeal No. 5 of 2015 (SZ) is dismissed with liberty to the
appellant to approach the appropriate authorities for necessary relief, if
So advised.

No cost

44. The R.A. No. 1 of 2015 (SZ) in Appeal No. 5 of 2015 (SZ) is
disposed of.

No cost.

45. All other connected Miscellaneous Applications pending, if any,

are closed.
No cost.
(Justice M. Chockalingam)
Judicial Member
(Prof. Dr. R. Nagendran)
Expert Member
Chennai

Dated, 09" April, 2015
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4.  Security and Exchange Board of India
Represented through its Chairman
Plot No. C4-A, ‘G’ Block,
Bandra Kurla Complex Bandra(East)
Mumbai, Pin-400051

5. Bharti Infratel Limited represented through it’s
Company Secretary, Bharti Crescent,
1, Nelson Mandela Road,
Vasant Kunj, Phase-II, New Delhi, Piun-110070

6. Bharti Airtel Ltd. represented through it’s
Company Secretary, Bharti Crescent,
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Vasant Kunj, Phase-II, New Delhi, Piun-110070

7. Idea Cellular Ltd. Represented through it’s
Company Secretary, 5t Floor,
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8. Vodafone India Limited represented through it’s
Company Secretary, 224 Floor,
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Marol Naka, Near Mittal Industrial Estate,
Andheri East, Mumbai, Pin-400059

9. Reliance Communication Lts. Represented through it’s
Company Secretary,
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10. Tata Teleservices Limited Represented through it’s
Company Secretary, Jeevan Bharti Tower I,
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11. Bharat Sanchar Nigam Limited represented through it’s
Chairman, Bharat Sanchar Bhavan,
Harish Chandra Mathur Lane,
Janpath, New Delhi, Pin- 110001
....... Respondents

AND
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Through its Secretary
Sh. Shankar Bharti
....Applicant
Versus

1. Govt. of India,
Ministry of Environment & Forests,
New Delhi
Through Secretary,

2. The Commissioner
South Delhi Municipal Corporation,
SPM Civic Center,
Minto Road,
New Delhi.

3. The Dy. Commissioner,
South Delhi Municipal Corporation,
Najafgarh,
New Delhi — 110004 3.

4. The Environment Engineer,
Delhi Pollution Control Committee,
Department of Environment,
Govt. of NCT Delhi,
4th Floor, ISBT Building,
Kashmere Gate,
Delhi- 110006.

5.  The Sub Divisional Magistrate
HQ Dwarka,
Old Terminal Tax Building,
New Delhi — 110037.

6. The SHO,
P.S. Palam Village,
New Delhi — 110045.

7. Department of Telecommunications
105, Ist Floor, Sanchar Bhawan,
New Delhi — 110011.
....Respondents

AND

Rohan Yadav
R/o B-1/1180, Vasant Kunj,
Delhi-110070



Also at:

A-4, Defence Colony,
New Delhi-110024

Versus

1. Delhi Development Authority
Vikas Sadan, INA
New Delhi-110023
Through its Vice Chairman

2.  Ministry of Environment & Forests
Through its Secretary
Govt. of India
India Paryavaran Bhavan
Jor Bagh Road
New Delhi-110003

AND

Vivekanand Apartments Residents Welfare Association

Through its President
B-5/164, Sector-08,
Rohini,

Delhi- 110085.

Versus

1. Delhi Development Authority,
Through its Vice Chairman
Vikas Sadan
New Delhi — 110023.

2.  M/s Indus Tower Limited,
Building - 10,
Tower — B, 9t Floor, Delhi Cyber City,
Gurgaon.

3. Ministry of Environment & Forests
Through its Secretary
Govt. of India
India Paryavaran Bhavan
Jor Bagh Road
New Delhi-110003

AND
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....Applicant

....Respondents

....Applicant

....Respondents
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The Management Committee of the Aggarwal Co-operative
Group Housing Society Ltd.
Through its President
Plot No. 16, Sector-12, Dwarka,
New Delhi.
....Applicant

Versus

1. Delhi Development Authority,
Through its Vice Chairman
Vikas Sadan
New Delhi — 110023

2.  Chief Engineer
Delhi Development Authority
Dwarka Circle,
New Delhi.

3. Deputy Director
Horticulture Department
Dwarka,

New Delhi.

4.  South Delhi Municipal Corporation
Through Commissioner,
Civic Centre, New Delhi.

5. Deputy Director (Horticulture),
South Delhi Municipal Corporation
Najafgarh Zone, New Delhi.

6. Indus Tower Ltd.
Having its registered office at
Aravali Crescent 1, Nelson Mandela Road,
Vasant Kunj, Phase-II,
New Delhi- 110070.
....Respondents

AND

1. Bhupesh Sehgal
C-6/6591, Vasant Kunj,
New Delhi-110023.

2.  RWA, C2 Vasant Kunj,
Through Mr. P.D. Vashisht,
President, RWA C2/2047,
Vasant Kunj,

New Delhi-110023



RWA, C1 Vasant Kunj
Through Mr. Anil Agarwal
President, RWA C1/1561,
Vasant Kunj,

New Delhi-110023.

RWA C8 Vasant Kunj
Through Mrs. Savita Soni,
President, RWA C8/8603,
Vasant Kunj,

New Delhi-110070.

Versus

Delhi Development Authority (DDA)
Through its Vice Chairman,

Vikas Sadan, INA

New Delhi-110023.

M/s Reliance JLO Infocomm Ltd.
3rd Floor RK Square Building No. 4,
Cyber City, Next to Cyber Hub,
DLF-II, Gurgaon.

M/s Indus Tower Ltd.,
Building No. 10, Tower B,
9th Floor, DLF Cyber city,
Gurgaon-122003, Harayana

Delhi Police

Through the SHO

Vasant Kunj Police Station
Vasant Kunj,

New Delhi-110070

South Delhi Municipal Corporation
Through its Deputy Commissioner
MCD Civic Centre,

Minto Road, New Delhi-110002

Ministry of Environment and Forests
Through its Secretary

Govt. of India

India Paryavaran Bhavan

Jor Bagh Road

New Delhi-110003
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....Applicant



7. Department of Telecommunications

Through its Chairman,

Ministry of Communication and IT,
Sanchar Bhawan,

20, Ashok Road, New Delhi-110001.

8. Central Pollution Control Board,
Through its Chairman,
Parivesh Bhawan,
CBD-cum-Office Complex,
East Arjun Nagar,
Delhi-110032

AND
Sh. Bhagwan Dass Girdhar
Son of Late Sh. Ram Dayal
R/o H.No. 60, II Floor,
Priya Darshini Vihar Part- I
Model Town, Delhi- 110009.
Versus

1. Krishan Lal Sachdeva, and his daughter
Km. Pooja, R/O H.No. 698, Sector-5 Urban Estate
Kurukshetra, Haryana.

2. The Deputy Commissioner
North Delhi Municipal Corporation
16, Rajpura Road, Civil Lines Zone,
Delhi-110054.

3. The Director
Delhi State Pollution Department
Vikas Bhawan, I.P. Estate, New Delhi.

4. Idea Mobile Company
New Delhi.

5. Vodafone Mobile Telephone Company
New Delhi.

6. The Airtel Mobile Telephone Company
All these three companies provided mobilr tower
Through Indus Tower
Aravali Crescent, Nelson Mandela Road,
Vasant Kunj, Phase- II, New Delhi- 110070.
Customer care No. 1800-1021-666
Circle Head-ch.delhi@industowers.com

7
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7. Smt. Rashmi Anand W/O Sh Ashok Anand
R/o H. No. 272, Kalyan Vihar, Rana Pratap Bagh
Delhi-1100009.

....Respondents

COUNSEL FOR APPELLANT (OA 61/2012):
Mr. Raj Panjwani, Sr. Advocate, & Ms. Maneka Kuar, Advocates.

COUNSEL FOR RESPONDENTS:

Mr. Ardhendumauli Kumar Prasad, Ms. Priyanka Swami and Mr. Jigdal
G. Chankapa, Advocates, for Respondent No. 1.

Mr. Divyangana Singh, Advocate for Respondent No. 3

Mr. Sandeep Gupta and Mr. Tushar Gupta, Advocates for
Respondent No. 4.

Mr. Ramjit Srinivasan, Sr. Advocate and Mr. Navin Chawla,
Advocate for Respondent No. 6 to 8.

Mr. Paras Anand and Mr. Raghav Pandey, Advocates for respondent
no. 9&10

Mr. Piyush Sharma and Mr. Aditya N. Prasad, Advocates, Mr. Vikas
Malhotra and Mr. M.P. Sahay, Advocates for respondent no. 12

JUDGMENT

PRESENT:

Hon’ble Mr. Justice Swatanter Kumar (Chairperson)
Hon’ble Mr. Justice M.S. Nambiar (Judicial Member)
Hon’ble Dr. D.K. Agrawal (Expert Member)

Hon’ble Mr. Bikram Singh Sajwan (Expert Member)

Reserved on: 28" October, 2015
Pronounced on: 10" December, 2015

1.  Whether the judgment is allowed to be published on the net?
2.  Whether the judgment is allowed to be published in the NGT
Reporter?

JUSTICE SWATANTER KUMAR, (CHAIRPERSON)

By this common judgment we will dispose of all the above seven
applications as a common question of law comes up for consideration of

this Tribunal though on somewhat different facts in these cases.
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2. The applicant in the Main Application has preferred this
application under Section 18 (1) read with Section 14 (1) of the National
Green Tribunal Act, 2010 (for short ‘NGT Act’). Challenging on the one
hand inaction on the part of the respondents in not devising proper
Rules/guidelines and on the other, in not implementing the existing
regulations pertaining to installation of mobile towers in accordance
with the Office Memorandum dated 9t August, 2012 issued by the
Ministry of Environment, Forest and Climate Change (for short MoEF &
CC), reproduce hereby as under:-

“Paryavaran Bhawan

CGO Complex, Lodhi Road

New Delhi-110003

Date: 9th August2012

F.No. 15-11/2010/WL-I

OFFICE MEMORANDUM

Sub: Advisory on the use of Mobile Towers to
minimize their impact on Wildlife including
Birds and Bees-conveyed.

In pursuance to the report submitted by the Expert
Committee constituted by the Ministry of
Environment and Forests to study the possible
impacts of communication towers on wildlife
including birds and bees and subsequent
consultations held with the stakeholders, an
advisory containing the actions to be undertaken by
various agencies involved in providing, regulating
and dealing in any other manner with the EMR
based services has been prepared by the Ministry
with the objective to avoid and mitigate the impacts
of EMR on such species.

A copy of the aforesaid advisory is enclosed for
information, record and requisite action on the part
of concerned stakeholders.

(Vivek Saxena)
Deputy Inspector General (WL)”

The basic grievance of the applicant is that the exposure to

Electromagnetic Radiation (EMR) or electromagnetic field needs to be

9
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minimised since the radiations are creating adverse impact on both
Flora and Fauna of urban and rural environmental setup. The applicant
challenges the illegal and questionable action of the respondent
companies, more particularly respondent no. 5 for not complying with

the legal requirements.

The applicant, a conscious public spirted person has also raised
issue in relation to respondent no. 5 issuing and mobilising public
money for private profits in the field of construction of telecom towers.
According to the Telecom Policy, 2012 the number of telephone
connections, at the end of February, 2012, was 943 million as compared
to 41 million at the end of December, 2001. This phenomenal growth
has been fuelled by the cellular segment which alone accounted for 911
million connections at the end of February, 2012. The telecom industry
is growing continuously with the active support of the Government. The
installed base of telecommunication towers is expected to increase from
3,76,000 at the end of March 2012 to 4,20,000 at the end of March,
2017. The radio frequency sources in India are the transmitting towers
such as AM, FM radio towers, TV Towers, Cell Phone towers, etc. and
are emitting radio frequency/ microwave radiations continuously. The
level of EMF from sources has risen exponentially. The radio frequency
radiation creates irreversible health hazards due to harmful exposures
to electromagnetic radiation. The telecommunication tower radiation in
India is governed by guidelines drawn from the recommendations of the
International Commission on Non-lonizing Radiation Protection. All

service providers were asked to get their BTSs self-certified. The self-

10
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certification details were to be submitted to respective TERM cells of
Department of Telecommunication (for short ‘DoT’) by November, 2010.
Further, the private sector has flouted these norms. According to the
applicant WHO International Agency for Research on Cancer has
classified the Electromagnetic radiation from mobile phones and other
sources possibly carcinogenic to human and advised the public to adopt
safety measures to reduce exposure. The Government of India adopted
the guidelines developed by the International commission on Non-
Ionizing Radiation Protection for Electromagnetic Radiation from mobile

towers, which are reproduced as hereunder:-

Frequency Range Power Density
(Watt/sq. Meter)
400MHz to 2000MHz £/200

Since, the cellular GSM services are being operated at

900 MHz and 1800 MHz frequency band in India,

wherein the permissible Power Density is 4.5 W/Sqm

for 900 MHz and 9 W/Sgm. for 1800 MHz.
3. Based on public grievance, the Inter Ministerial Committee
consisting of officers from DoT, Indian Council of Medical Research,
Department of Biotechnology and MoEF&CC was constituted on 24th
August, 2010 to examine the effect of EMF radiation from base stations
and mobile phones. The Committee after studying 90 international and
national studies and papers recommended for lowering the mobile
towers EMF exposure limits to 1/10t of the existing prescribed limit as
a matter of abundant precautions. It recommended the frequency range

of 400-2000 MHz and power density of f/2000. According to the DoT

guidelines safeguarding public health and steps to be taken for

11
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regulating radiation from base tower were also recommended. The
Expert Group studied the Possible Impacts of Communication Towers
on Wildlife Birds and Bees which was constituted by Ministry of
Environment and Forest on 30t August, 2010 and report was
submitted, which amongst others suggested possible mitigating
measures to be taken and to formulate guidelines for regulating the
large scale installation of Mobile Towers in the country. The applicant
also refers to various other reports in support of his contention that
these mobile towers leads to adverse effects of electromagnetic radiation

on environment and human health.

4. The applicant also relied upon the PILs filed in various High
Courts like High Court Rajasthan, Delhi, Panjab and Haryana, Tamil
Nadu, which was in relation to health hazardous from mobile towers.
PIL was filed in Rajasthan High Court in which the Court passed the
final Judgment giving certain directions. The promotors of the private
sector just for commercial benefits are indiscriminately installing towers
anywhere and everywhere, irrespective of whether it is a ground area,
densely populated area or open area. For having the site of a mobile
tower tested, a person has to pay a fee of Rs. 4,000 which is not
affordable and is not reasonable. The growing public concern of adverse
health effects due to EMF radiation has noticed various health hazards
in India and abroad. The applicant has referred to a report, Spanish
(2004), Israel (2004), Germany (2004), Austria (2005) which indicates
the ill-effects of radiation from mobile towers that can be fatigue,

sleeping disorder, cardiovascular problems, breathlessness and

12
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respiratory problems and even cancer. In some countries according to
him the distance has been specified and these cases were higher in the
patients who lived closer or even 400 meter to the towers. Further,
according to the applicant, keeping in view the Article 19 (1)(g), Article
21 of the Constitution there should be a Regulatory Regime in place
and if a telecom and cell phone tower are not banned, atleast there has
to be complete guidelines in consonance with the scientific data to
protect environment, human health and Ecology On the above facts the
applicant has made the following prayers before the Tribunal:-

1. Implementing the guidelines and regulations
pertaining to installation of Telecom Towers (Base
Section) in accordance to Office Memorandum No.
F. No. 15-11/2010/WL-I dtd. 09/08/2012 of the
Ministry of Environment and Forest.

2. Directing the SEBI not to Clear any DRHP/IPO
offering Prospectus filled by the Respondent
Companies to the gullible investors for raising
public money for private gains causing irreversible
environmental and health hazard due to adverse
radiation effect on human lives, birds, bees and
environment until the final disposal of this appeal;
3. Direction may be issued to the respondents for
implementing the Inter-Ministerial Committee
recommendation to relating to the EMF exposure
limits;

4.  Direction may be issued for widely publicizing
the complaint handling system of TERM for Electro
Magnetic Field Radiation from Mobile Tower;

5. Putting place the complaint handling system of
TERM throughout India within stipulated time
period;

6. Issue an appropriate direction to all the High
Courts for the transfer of all matters related to the
radiation from mobile tower to Hon’ble National
Green Tribunal for speedier and expeditious
disposal of cases;

7. Direct the respondent no. 1,2,3 and 4 to
constitute a High Power Committee of Experts to lay
guidelines for limiting cell phone radiation norms
before for installing any new Cell Phone Towers in
urban and rural India;

13
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8. Any other reliefs/ order/ directions as this

Hon’ble Tribunal may deem fit and proper in the

interest of larger public for meaningful

environmental justice.
5. MOoEF&CC, Respondent no. 2 filed a reply wherein it has stated
that the present application is misconceived, mis-narrated and an
abuse of the process of law and it raises no substantial question of law
within the provisions of NGT Act and therefore is not maintainable.
Further, it is stated that the Office Memorandum dated 9t August,
2012 issued by the Ministry is an advisory issue to the concerned
authorities / department involved in providing regulations and delay in
any manner of DMR based services, including the installation of mobile
towers. The Ministry had prepared the order as an advisory document
with the objective of sensitising the various agencies on impact of EMR
on life forms so that the concerned agencies, while adopting the norms
for regulation and fixing standards for safe limits of EMR’s, will take
into consideration the impacts on the living beings. The DoT has
recently lowered the permissible limit of mobile tower to 1/10t of the

impacts from 12th September, 2012. This is based upon international

commission on Non-Ionising Radiation Protection Guidelines.

Other private respondent nos. S to 9 have filed their respective
replies. Objection in regard to maintainability of the application being
beyond the jurisdiction of the Tribunal has been taken by all of them.
It is contended that the present application is beyond the scope and
purview of Section 14 and Schedule I of the NGT Act. In fact the

application is even barred by time.

14
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Objections has also been taken in regard to the applicant not
claiming any relief against SEBI and the matters connected thereto.
Such money disputes cannot lie before the Tribunal. The allegations
that these private players are not complying with the norms setup by
the Central Government with respect to Electromagnetic field radiation
from mobile towers are specifically denied. The establishment of
Telecommunication towers is a case for ruling out a licensed
environment for providing Cellular mobile telephone services. Telecom
towers are required to be erected which ultimately allow usage from
one subscriber to another. Under the United Access License granted to
the service provider, an obligation is imposed on the licensee to ensure
the quality of service while providing telecom services. If the
construction of tower has started, the service provider would have or
they are called upon to take all requisite permissions and sanctions.
Then the service provider would have various hindrances whenever a
new tower is erected. If the service provider does not erect a cell phone
tower then the same would have effect on their obligation under UASL
for which they are liable. They even pray that the interim order granted
by the Tribunal should be related where they had been directed that no
construction of cell phone towers shall be made without following the
mandatory provisions of law and without obtaining necessary
permissions from the concerned authorities. It is of course stated by
each one of them that there is no Regulatory Regime directly dealing
with the towers as of now. However, one of the private respondents

have taken up the plea that the subject matter of the present

15
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application is clearly governed under the provisions of Indian Telegraph
Act, 1885, Indian Wireless Telegraphy Act, 1933 and Telecom
Regulatory Authority of India Act, 1997. Under Section 7 of the
Telegraph Act 1885, the Central Government have the authority to
make rules consistent with the Act. For the conduct of the Telegraph
Act, 1885, the Central Government has also issued guidelines in
respect of electromagnetic radiation. The provisions of Environment
Protection Act, 1986 (for short ‘Act of 1986), which in any case do not
have any concern with electromagnetic emissions, loud ways and hertz
ways galvic electric and magnetic means do not get covered under the
Act of 1986. The applicant has substantially prayed for issuance of
Writ of Mandamus, the power of which is vested in the Constitutional
Courts. An obligation has also been taken in relation to the Locus

Standi of the applicant to file the application.

6. Delhi Development Authority (DDA), respondent no. 1 has also
filed its separate reply. In some of the above cases, from amongst the
afore-noticed cases, the allegations beside the ones made in O.A. No. 61
of 2013 are that the towers are being erected in the green belt, public
parks, district parks and number of such towers are being erected
within a very close vicinity of each other. This, besides being contrary
to the master and zonal plan of the area and in complete violation of the
guidelines, they are also very seriously hazardous to the human health
and environment. It is also contended in the case that on some of the
erected towers there are many antennas which is again not permissible.

The DDA has responded thereto that the current evidence does not

16
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conform the existence of any health hazards from exposure of EMF
radiation. As an abundant precautionary measure and to lower the
harmful effects of EMF radiation exposure in February, 2004 the limit
was reduced by the committee and norms were reduced to one tenth of
the existing limits prescribed by ICNRIP. No restriction has been
imposed in the advisory guidelines on installation of towers on specific
building such as schools, hospital and play grounds. Whenever antenna
are mounted on the wall of the building on pole on the road, their
height should be 5 meters above the ground level. The master and the
zonal plan of Delhi does not prescribe construction of tower in any area,
particularly green belt. We may also notice that parties have referred to
various judgments of the High Courts in some of which the High Courts
have interfered and even issued certain directions while in other, the

High Courts have chosen not to issue specific directions.

7. The parties appearing in the case were primarily heard by the
Tribunal on the question of maintainability of the present application
and other preliminary objections as raised by the respondents. We had
made it clear to the parties appearing in the case that the Tribunal
would not proceed with the detailed hearing on merits except touching
thereupon issues limited to the extent it is necessary for determining
the preliminary issues raised by the respondents. The following
preliminary issues arise for consideration of the Tribunal.

a. Whether the applicant has locus standi to file the present

application.

b. Whether the present application is barred by limitation.
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c. Whether the application as framed is maintainable and is covered

under any of the Scheduled Acts, to the NGT Act, 2010.

8. For the purpose of discussion, we will take up the first 2 issues
together. It is not the submission of all respondents that the applicant
does not have a locus standi to file the present application. Section 14
of the NGT Act gives jurisdiction to the Tribunal over all civil cases,
where a substantial question relating to the environment, more
importantly, including enforcement of any legal right relating to
environment is involved. Such question should arise out of the
implementation of the enactments specified under Schedule 1. Section
14 does not define or states as to who can be an applicant. It is only
sub section 3 and proviso thereto that uses the word applicant. This is
not in contra distinction to the functioning of Section 16 of the NGT
Act, where any person aggrieved has to file appeal as contemplated.
Section 18 then provides for the application under Section 14 and 16
has to contain the particulars as accompanied by such facts as
prescribed. As prescribed in terms of Section 18 (2) without approach to
the provisions contained under Section 16, an application for grant of
relevant compensation or settlement of dispute to be made to the
Tribunal by the person who is aggrieved, who has sustained injury,
whose property has been damaged, legal representative of a deceased
and the Government as stated. Under Rule 2(c) of the NGT (Practice and
Procedure) Rules, 2011 provides that any person who files the
application before the Tribunal would be an applicant. Section 14 has

intentionally been worded by the legislature to cover all cases which
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falls under any of the specific category i.e. where substantial question
relating to environment arises or where enforcement of any legal right
relating to environment arises. In these circumstances, if the case falls
under either of these categories then the locus of the applicant can
hardly be questioned. Furthermore, the object of the NGT Act is to
make environmental justice easily accessible and for expeditious
disposal of environmental cases. According to the applicant, he has a
legal right arising under Article 21 of the Constitution of India, so as to
ensure that he receives a decent and clean environment and any
activity which is affecting them or is a threat to environment and public
health would be actionable under the NGT Act. Whether the applicant
would succeed on merit or fail, even on some issues preliminary or
otherwise, would be a different matter. But the applicant cannot be
denied the consideration of the application at the threshold on the
ground of locus standi. The applicant may not have suffered a personal
injury thus he may not personally aggrieved. Still he will have a right to
approach the tribunal for a precautionary relief. If the matters are
covered under any of the Scheduled Acts, the applicant has a right to

invoke the jurisdiction of the Tribunal and make appropriate prayers.

9. The main consideration before the Tribunal would be a substantial
question relating to environment or any issue arising from
implementation of the Scheduled Acts. A person can approach the
Tribunal even when he claims enforcement of a legal right in relation to

environment.
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We may refer to the judgment of the Tribunal in the case of Goa
Foundation v. Union of India, 2013, All India (NGT) Reporter (New Delhi)
234 where on the question of locus standi, the Tribunal held as under:

25.The very significant expression that has been
used by the legislature in Section 18 is 'any person
aggrieved'. Such a person has a right to appeal to
the Tribunal against any order, decision or direction
issued by the authority concerned. 'Aggrieved
person' in common parlance would be a person who
has a legal right or a legal cause of action and is
affected by such order, decision or direction. The
word 'aggrieved person' thus cannot be confined
within the bounds of a rigid formula. Its scope and
meaning depends wupon diverse facts and
circumstances of each case, nature and extent of
the applicant's interest and the nature and extent of
prejudice or injury suffered by him. P. Ramanatha
Aiyar's The Law Lexicon supra describes this
expression as 'when a person is given a right to
raise a contest in a certain manner and his
contention is negative, he is a person aggrieved'
[Ebrahim Aboodbakar v. Custodian General of
Evacue Property [AIR 1952 SC 319]. It also explains
this expression as 'a person who has got a legal
grievance i.e. a person wrongfully deprived of
anything to which he is legally entitled to and not
merely a person who has suffered some sort of
disappointment'.

41.The implication of jurisdiction is, of course, not
at the discretion of the judge but is relatable to the
legislative intent and may be expanded within the
framework of the statute. Once the legislature has
intended to include ‘'all «civil cases' in
contradistinction to criminal cases, then it is not
desirable for the Tribunal to carve out another class
of cases which are to be excluded from the
jurisdiction of the Tribunal. This will amount to
adding words to a statute which are not provided
otherwise. In a civil case which raises a question
relating to environment, the Tribunal shall have
jurisdiction to decide disputes arising out of such a
question. Therefore, there is no need to carve out
any exception for exclusion which is not spelt out by
the legislature itself.

42.Under the scheme of the Act, an anticipated
action will also fall within the ambit of the

20



jurisdiction of the Tribunal. Section 20 of the NGT
Act provides that, while deciding cases before it, the
Tribunal shall take into consideration the three
principles -- principle of sustainable development,
precautionary principle and the polluter pays
principle. The precautionary principle would operate
where actual injury has not occurred as on the date
of institution of an application. In other words, an
anticipated or likely injury to environment can be a
sufficient cause of action, partially or wholly, for
invoking the jurisdiction of the Tribunal in terms of
Sub-sections (1) and (2) of Section 14 of the NGT
Act. The language of Section 20 is referable to the
jurisdiction of the Tribunal in terms of Sections 14
and 15 of the Act. The precautionary principle is
permissible and is opposed to actual injury or
damage. On the cogent reading of Section 14 with
Section 2(m) and Section 20 of the NGT Act, likely
damage to environment would be covered under the
precautionary principle, and therefore, provide
jurisdiction to the Tribunal to entertain such a
question. The applicability of precautionary
principle is a statutory command to the Tribunal
while deciding or settling disputes arising out of
substantial questions relating to environment.
Thus, any violation or even an apprehended
violation of this principle would be actionable by
any person before the Tribunal. Inaction in the facts
and circumstances of a given case could itself be a
violation of the precautionary principle, and
therefore, bring it within the ambit of jurisdiction of
the Tribunal, as defined under the NGT Act. By
inaction, naturally, there will be violation of the
precautionary principle and therefore, the Tribunal
will have jurisdiction to entertain all civil cases
raising such questions of environment. Such
approach is further substantiated by the fact that
Section 2(c), while defining environment, covers
everything. Section 2(m) brings into play a direct
violation of a specific statutory environmental
obligation as contemplated under Section 5 of the
Environment Act as being substantial question
relating to environment These provisions, read with
Section 3(1) and Section 5 of the Environment Act,
which place statutory obligation and require the
Government to issue appropriate directions to
prevent and control pollution, clearly show that the
legislature intended to provide wide jurisdiction to
the Tribunal to deal with and cover all civil cases
relating to environment, as stated by the Supreme
Court in the case of S.A.L. Narayan Row & Anr. v.

21
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Ishwarlal Bhagwandas & Anr. [AIR 1965 SC 1818).
The character of the proceedings is normally not
with reference to the relief that the Tribunal can
grant but upon the nature of the right violated and
the appropriate relief which can be claimed.

10. In view of the above stated principle, facts and circumstance of
the present case, we are of the view that the applicant has a locus

standi to file the present application.

11. Coming to the second limb of the contention that the application
is barred by time. We are again of the stated view that the application
is not barred by limitation in terms of the Section 14 of the NGT Act. In
the connected matters the applicants are personally aggrieved by
conversion of the Green Belt, Public Park and district parks for
erection and construction of mobile towers etc. which according to
them is a violation of Master Plan, which itself would be part and
parcel of environment and ecology which these authorities have a right
to protect. It is true that the application has to be filed within a period
of 6 months from the date when the Cause of Action first arose. The
Tribunal is vested with the power to condone the delay in terms of
proviso to Section 14 if the application is filed beyond 6 months. This
power can be exercised for condoning the delay but under and not in
excess of 60 days. The term ‘cause of action’ has been used in contra
distinction to continuing cause of action. In case of a continuing cause
of action, ‘cause of action first arose’ has completely a distinct and
different role while computing the period of limitation. However, it is
not equally applicable and does not have the same consequences in a

case where the cause of action is recurring complete cause of action.
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In other words, whenever subsequent act or subsequent breach is a
complete cause in itself and its consequences are different, then such
cause of action would enable an applicant to bring action before the
Tribunal on the strength of the subsequent act. The limitation would
be computed from the date of the subsequent breach or act. In this
regard, we may refer to the judgment of the Tribunal in the case of The
Forward Foundation V. State of Karnataka, 2015 ALL (I) NGT Reporter
(2) (DELHI) 81 where the similar question of adherence arose. After
hearing the law in detail the Tribunal held as under:

23.'Cause of Action' as understood in legal parlance
is a bundle of essential facts, which it is necessary
for the plaintiff to prove before he can succeed. It is
the foundation of a suit or an action. 'Cause of
Action' is stated to be entire set of facts that give
rise to an enforceable claim; the phrase comprises
every fact, which, if traversed, the plaintiff must
prove in order to obtain judgment. In other words, it
is a bundle of facts which when taken with the law
applicable to them gives the plaintiff, the right to
relief against defendants. It must contain facts or
acts done by the defendants to prove 'cause of
action'. While construing or understanding the
cause of action, it must be kept in mind that the
pleadings must be read as a whole to ascertain its
true import. It is not permissible to cull out a
sentence or passage and to read it out of the
context, in isolation. Although, it is the substance
and not merely the form that has to be looked into,
the pleading has to be construed as it stands
without addition or subtraction of words, or change
of its apparent grammatical sense. The intention of
the party concerned is to be gathered, from the
pleading taken as a whole. [Ref. Shri Udhav Singh v.
Madhav Rao Scindia, (1977) 1 SCC 511, A.B.C
Laminart Pvt. Ltd. v. A.P. Agencies, [AIR 1989 SC
1239].

27.Whenever a wrong or offence is committed and
ingredients are satisfied and repeated, it evidently
would be a case of 'continuing wrong or offence'. For
instance, using the factory without registration and
licence was an offence committed every time the

23



premises were used as a factory. The Hon'ble
Supreme Court in the case of Maya Rani Punj v.
Commissioner of Income Tax, Delhi, (1986) 1 SCC
445, was considering, if not filing return within
prescribed time and without reasonable cause, was
a continuing wrong or not, the Court held that
continued default is obviously on the footing that
non-compliance with the obligation of making a
return is an infraction as long as the default
continued. The penalty is imposable as long as the
default continues and as long as the assessee does
not comply with the requirements of law he
continues to be guilty of the infraction and exposes
himself to the penalty provided by law. Hon'ble High
Court of Delhi in the case of Mahavir Spinning Mills
Ltd. v. Hb Leasing And Finances Co. Ltd., 199
(2013) DLT 227, while explaining Section 22 of the
Limitation Act took the view that in the case of a
continuing breach, or of a continuing tort, a fresh
period of limitation begins to run at every moment
of time during which the breach or the tort, as the
case may be, continues. Therefore, continuing the
breach, act or wrong would culminate into the
'continuing cause of action' once all the ingredients
are satisfied. Continuing cause of action thus,
becomes relevant for even the determination of
period of limitation with reference to the facts and
circumstances of a given case. The very essence of
continuous cause of action is continuing source of
injury which renders the doer of the act responsible
and liable for consequence in law.

24
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12. The applicant has only prayed for the implementation of the Office
Memorandum dated 9t August, 2012. The application was filed on 12th
November, 2012 before the Tribunal well within the period of 6 months.
Consequently the violation claimed by the applicant in this application
relates to lack of regulatory regime, statutory or otherwise and violation
of the prescribed guidelines while constructing/erecting towers every
day. Construction of every new tower in a different colony in a different
place public park, district centre or Green area would be an

independent cause of action. In other connected matters, the cause of
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action is very recent, for instance where the towers are under
construction and application have been brought before the Tribunal.
These are the cases which will consequently fall within the prescribed
period of limitation but as each illegal construction would be an
independent cause of action in itself and the period of limitation would
have to be counted therefrom. Thus these applications are not barred
by time. We may refer to the Judgment of the Tribunal in the case of
Forward Foundation (Supra)

ISSUE NO. 3: Whether the application as framed is

maintainable and is covered under any of the
Scheduled Acts, to the NGT Act.

13. All the emphasis have been laid down by the learned Counsel
appearing for the respondents on the question of maintainability of the
present applications. The submission is that the Radiations of
Electromagnetic Waves from Mobile Towers or other Towers does not fall
directly or indirectly under any of the scheduled acts to the NGT Act.
Radiation from towers does not cause any pollution. It does not fall
under the expression ‘environmental pollution’ under Section 2(b) of the
Act of 1986 or for that matter under the provisions of any of the
scheduled acts. Radio electromagnetic waves are not the ‘hazardous
substance’ in terms of Section 2(e) of the Act of 1986. On the true
construction of Section 14 read with Section 2 (c) and 2(f) of the NGT
Act, to which the Rule of strict construction has to be applied, the
radiation would neither be covered under the definition of environment
nor under the definition of hazardous substance and, therefore, would

not fall within the ambit and scope of Section 14 of the NGT Act. It is
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not a pollutant as it is not a solid, liquid or gaseous substance which is
present in such concentration which may or tend to be injurious to the
environment. Even if the definitions afore-referred are given liberal
construction, then also radiation would not be covered under any of the
scheduled acts. Under the Act of 1986, the legislature wherever
intended to add or expand the scope of any term or expression
particularly pollution, it has so stated under the provisions of the said
Act. It is contended that for instance, Section 3 empowers the Central
Government to take measures to protect and improve environment.
These measures could relate to the matters or any one of them specified
under sub Section 2(iii) inter-alia it could also related to laying down
standards in relation to quality of environment in its various aspects.
Similarly, Section S5 empowers the Central Government to issue
directions subject to the provisions of the Act of 1986 but
notwithstanding anything contained in any other law in force. These
directions could relate to the closure, prohibition or regulation of any
industry, operation or process amongst others. Section 6 vests the
Central Government with the power of issuing notification in the official
gazette and to make rules in respect of all or any of the matters referred
to in Section 3 of the Act. Amongst others, the rules could relate to the
standards of quality of Air, Water and Soil for various areas and
purposes. Section 6(2)(b) empowers the government to frame rules and
issue notification as to the maximum allowable limits of concentration
of various environmental pollutants (including noise) for different areas.
Section 6(2)(b), thus, shows that the legislature wherever intended have

incorporated the words specifically. Inclusion of the word ‘noise’ shows
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that the legislature unambiguously wanted the rule making authority to
prescribe noise standards. Unlike this, in any of the provisions of the
Act of 1986, reference have not been made to radiation by cellular
towers or other towers directly or even impliedly, which shows that the
framers of law did not desired to extend the jurisdiction of the Tribunal

over such matters.

14. It is also contended on behalf of the respondents that the subject
matter of the present applications is specifically covered under the
Indian Telegraph Act, 1885, Indian Wireless Telegraphy Act, 1933 and
Telecom Regulatory Authority of India Act, 1997, and under these acts,
license is required by the private stakeholders and such licenses are
incorporated with all conditions and standards which the service
providers are expected to perform or meet because there is a specific
legislation covering this field. There is no occasion for the Tribunal to
exercise jurisdiction by expanding the definition of words and
expression under these laws as well as the provision relating to

jurisdiction of the Tribunal in terms of Section 14 of the NGT Act.

15. It is also a contention on behalf of the respondents that after
recommendations of the Committee constituted by the Government, the
terms and conditions of the license were amended and consequently
amended licenses with more details and specific conditions were issued
by the DOT to which all the service providers particularly, the
respondents should comply with. Firstly, this subject is beyond the
jurisdiction of the Tribunal. Secondly, no legal right of the applicants

has been violated. The field is squarely covered by the guidelines issued
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by the DOT and the Tribunal would not issue directions for providing
statutory or other regulatory regime which does not fall within its
jurisdiction. Therefore, submission is that the application should be

dismissed as not maintainable.

16. Sharply responded to the above contentions on behalf of the
respondents, the applicants have argued that on the co-joint reading of
object of the Act, definition under Section 2(a) of the Act of 1986 in light
of the provisions of NGT Act, it is evident that the present application is
maintainable. Radiation might not have been specifically provided under
the Act of 1986 but it is a hazardous substance, an environment
pollutant and has adverse impacts on human health. It is contended
while relying upon the judgment of the Rajasthan High Court in the
case of ‘Justice LS. Israni (Retd.) & Anr. v. Union of India & Ors., D.B.
Writ Petition No. 2774/2012 that it is a hazardous substance and
injurious to human health and it requires that a proper regulatory
regime should be in place in the interest of environment and human
health. It is also contended on behalf of the applicants that Section 3 of
the Act of 1986 empowers the Central Government to take measures to
protect and improve the environment. Under Section 3(2)(iii) and (xiv)
the Central Government has to lay down standards for quality of
environment in its various aspects and even in relation to such other
matters as the government deem necessary or expedient for the purpose
of securing effective implementation of the provisions of the Act. This
would clearly imply that there is an obligation on the part of the Central

Government to protect the environment and human health from the ill
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effects of radiation and thus to specify a regulatory regime and
standards in that regard. Act of 1986 is an Umbrella Act of environment
and the legal right of the applicants read with Article 21 of the

Constitution is being violated.

17. The other acts like Air (Prevention and Control of Pollution) Act,
1981, were enacted much prior to coming into operation of these
activities of mobile towers, therefore, mere fact that they have not
specifically been provided therein should not act as an impediment in
the way of the Tribunal to give proper meaning and compliance to the
provisions of 1986 Act. Thus, the Tribunal should exercise jurisdiction

and the present case is maintainable.

18. It is also the contention of the applicants that Section 5 of the Act
of 1986 opens with a non-obstante clause. Even if the contention of the
respondents that the subject matter is covered under other Act is
accepted, still because of the non-obstante clause the provision of the
Act of 1986, has to prevail. However, it is contended that Tribunal has
wide jurisdiction to deal with all environmental aspects in terms of the
provisions of the NGT Act. In any case, if there is no proper policy in
place for installation of towers and there are no guidelines then the
matter would be squarely covered under the provisions of the Act of
1986, particularly, when the entire concept of construction and
installation of towers is being dealt with arbitrarily. The arbitrariness is
evident from the fact that in some places one tower is being constructed
while in near to that site in another place, 15 towers are being

constructed or have been constructed. In the Master Plan of Delhi, only
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limited activity is permissible in the green areas and installation of
towers being hazardous cannot be permitted in that area.
Operationalization of such towers in those areas is violation of the
advisory caution issued by MoEF&CC vide its letter dated 9t August,
2012 as well as Master Plan. Thus applicants can enforce their legal

right before the Tribunal to prevent such construction.

19. At the cost of repetition, we make it clear that we are only
deliberating upon the preliminary objections raised as to the
maintainability of the application and the jurisdiction of the Tribunal to
entertain this application. We are neither noticing the factual
controversies raised in this application nor other legal issues indicated
therewith. Suffice it to say that if we take the view that the present
application is not maintainable or the Tribunal has no jurisdiction to
entertain this application, it will be futile to discuss or deliberate upon
other factual or legal aspects of this case. Different studies/reports have
also been placed on record by the respective parties in support of their
contentions as to whether electromagnetic radiation waves emitting
from the towers are hazardous substance and have adverse impacts for
human health and environment. We may also notice that no study has
been placed on record which concludes in definite terms either way

based on research.

20. It is also true that the various High Courts in the country have
taken different views in relation to the regulatory regime, statutory or
otherwise, need or requirement of such regime and issuance of

directions but including prohibitory directions in relation to erection of
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towers and their impact on human health. The Madhya Pradesh High
Court in writ petition no. 866 of 2015 had declined to interfere and
rejected the prayers vide judgment dated 9t September, 2015. The
Gujarat High Court in the case of Mukti Park Cooperative Society vs.
Ahmedabad Municipal Corporation & Ors. Special Civil Application No.
5548 of 2014 and other matters, while disposing of the writ petition, the
court had even made observations that there is no reason for people to
fear the erection of Base Transceiver Station, known as Wi-Fi mobile
towers. There was an impression in mind of common man that the Wi-
Fi Mobile Towers erected all over the state has the potential to cause
health hazard due to the emission of radioactive waves from the said

towers.

21. The Rajasthan High Court in the case of Justice LS. Israni (Retd.)
(Supra) by a detailed judgment had dealt with a direct question of
radiation waves causing health hazards and being a hazardous
substance. It also noticed that the Inter Ministerial Committee afore
referred had made certain recommendations which were not disagreed
by the DoT and had taken precautionary approach. There was a
recommendation that multiple antennas should not be there on towers.
The Bench of Rajasthan High Court had then proceeded to hold that the
Expert Report of Inter-Ministerial Committee was being considered by
the Court which was based on overwhelming material and various
reports have been referred there. The Court further said ‘even if the
report of Professor Girish Kumar is discarded, there was ample material

available on record in case of EMF radiation is processed then
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prescribed, it would cause health hazardous and various disease. The
reports are not conclusive as to the ill effects of EMF radiations. If it is
kept at the prescribed level, it may still be dangerous for human beings.
With these observations, the High Court hold the policy decision of the
State Government, passed various directions and disposed of the
petition. Based upon the judgment of the Rajasthan High Court, the
Bhopal Bench of the Tribunal in Original Application No. 320/2014 vide
its judgment dated 13t August, 2015 had even directed removal of
towers from certain places including the schools. The judgment of the
Bhopal Bench of the Tribunal was challenged in the statutory appeal
preferred by the Cellular Operators Association of India vs. Parveen
Patkar Civil Appeal No. 85 of 2015 upon which the Hon’ble Supreme
Court of India vide its order dated 16t October, 2015 issued notice and
granted stay of the judgment of the Tribunal. Special leave petition
against judgment of the High Court of Rajasthan has also been filed
before the Supreme Court which is stated to be pending. An interim
order has been passed by the Hon’ble Supreme Court of India even in

that case.

22. Delhi High Court in the case of Resident Welfare Association vs.
Union of India & Ors., Writ Petition No. 866/2015 had dismissed the
writ petition wherein the resident association had raised a grievance of
construction of towers in Sector-C, Pocket-4, Vasant Kunj Colony Delhi
and had also stated that there should be proper advisory guidelines

prepared by the authorities and challenge was also raised to the
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standing committee accepting some other recommendations contended

in the report of the Inter-Ministerial Committee.

23. We have noticed these various judgments of the High Courts and
the Tribunal and orders of the Hon’ble Supreme Court, just as preface
to deal with the main issue of jurisdiction before the Tribunal. These
judgements clearly show that the controversy in the present case has
been a subject matter of adjudication before higher judiciary in different
cases and now is pending for final determination before the Hon’ble
Supreme Court of India. Now, we must refer to the various provisions of
the Environment (Protection) Act, 1986, Atomic Energy Act, 1962 and
the National Green Tribunal Act, 2010 which are the statutes primarily
related upon by the learned counsel appearing for the respective parties
for advancing their submissions on the question of maintainability of
the application and the jurisdiction of this Tribunal. First and foremost,
we must refer to the provisions of the NGT Act, which have been
referred to by the respective parties. The NGT Act while defines
environment there, for definition of hazardous substance, it refers to the
definition of the expression in the Act of 1986. The Act also deals with
what is substantial question relating to environment as Section 14 gives
jurisdiction to the Tribunal only in relation to civil cases which raise a
substantial question relating to environment including enforcement of
legal right relating to environment and in relation to implementation of
the enactments specified in the schedule. Thus, the jurisdiction under
Section 14 is controlled upon by these provisions of the Act. We may

now refer to these provisions:
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“2.(c). “environment” includes water, air and land
and the inter-relationship, which exists among and
between water, air and land and human beings,
other living creatures, plants, micro-organism and
property;

(f). “hazardous substance” means any substance
or preparation which is defined as hazardous
substance in the Environment (Protection) Act,
1986 (29 of 1986, and exceeding such quantity as
specified or may be specified or may be specified by
the Central Government under the Public Liability
Insurance Act, 1991 (6 of 1991);

(m). “substantial question relating to environment”
shall include an instance where, -

(i). there is a direct violation of a specific statutory
environmental obligation by a person by which, -

(A). the community at large other than an individual
or group of individuals is affected or likely to be
affected by the environmental consequences; or

(B). the gravity of damage to the environment or
property is substantial; or

(C). the damage to public health is broadly
measurable;

(ii). the environmental consequences relate to a
specific activity or a point source of pollution;”

24. We may also notice that in terms of sub-section (ii) of Section 2 the
word /expression used in the Act but not defined are to have meaning

and reference as given to them under the other scheduled acts or the

acts specified in the section.

While referring to the provisions of the Atomic Energy Act, 1962,
the applicants have particularly contended that the radiation finds a
specific exclusion under the provisions of this Act and therefore it would
be automatically covered under the Act of 1986. Of course, according to
other respondents the subject matter is not specifically dealt with under
this Act of 1962 but is controlled by the other three Acts namely Indian
Telegraphy Act, 1885, Indian Wireless Telegraphy Act, 1933 and

Telecom Regulatory Authority of India Act, 1997 and the jurisdiction of
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the Tribunal is ousted. Thus, we must refer to the following Acts i.e.
Atomic Energy Act, 1962:

2.(1) (a). “atomic energy” means energy released
from atomic nuclei as a result of any process,
including the fission and fusion processes:

(g). “prescribed substance” means any substance
including any mineral which the Central
Government may, by notification, being a
substance which in its opinion is or may be
used for the production or use of atomic
energy or research into matters connected
therewith and includes uranium, plutonium,
thorium, beryllium, deuterium or any of their
respective derivatives or compounds or any
other materials containing any of the aforesaid
substances;

(h). “radiation” means Gamma rays, X-rays, and
rays consisting of alpha particles, beta
particles, neutrons, protons and other nuclear
and sub-atomic particles, but not sound or
radio waves, or visible, infrared or ultraviolet
light;

(i). “radioactive  substance” or  “radioactive
material” means any substance or material
which spontaneously emits radiation in excess
of the levels prescribed by notification by the
Central Government.”

25. Now, we may come to the relevant provisions of the Environment
(Protection) Act, 1986 which according to the applicant is an Umbrella
Act in relation to environmental laws and would thus cover all matters
which are not otherwise specifically provided in other scheduled acts or
even under the said act by necessary implications. According to the
respondents, Act of 1986 cannot be given a sweeping operation so as to
include everything in the atmosphere or in the environment which has
been specifically stipulated therein or not and which is otherwise

covered by other statutes or not. According to them, Act of 1986 has to
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be given a proper and limited operation. The relevant provisions of this
Act which we would prefer to refer at this stage are as follows:

2.(a) “environment” includes water, air and land and
the inter-relationship which exists among and
between water, air and land and human beings,
other living creatures, plants micro-organism and
property;

(b) “environmental pollution” means any solid,
liquid or gaseous substance present in such
concentration as may be, or tend to be, injurious to
environment;

(e) “hazardous substance” means any substance or
preparation which, by reason of its chemical or
physico-chemical properties or handling, is liable to
cause harm to human beings, other living
creatures, plants  micro-organism, or the
environment.

(g) “prescribed” means prescribed by rules made
under this Act.

3. POWER OF CENTRAL GOVERNMENT TO TAKE
MEASURES  TO PROTECT AND IMPROVE
ENVIRONMENT
(1) Subject to the provisions of this Act, the Central
Government, shall have the power to take all such
measures as it deems necessary or expedient for the
purpose of protecting and improving the quality of the
environment and preventing controlling and abating
environmental pollution.

(2) In particular, and without prejudice to the
generality of the provisions of sub-section (1), such
measures may include measures with respect to all or
any of the following matters, namely:--
(i) co-ordination of actions by the State
Governments, officers and other authorities--
(a) under this Act, or the rules made thereunder, or
(b) under any other law for the time being in force
which is relatable to the objects of this Act;
(ii) planning and execution of a mnation-wide
programme for the prevention, control and
abatement of environmental pollution;
(iii) laying down standards for the quality of
environment in its various aspects;
(iv) laying down standards for emission or discharge
of environmental pollutants from various sources
whatsoever:
Provided that different standards for emission or
discharge may be laid down under this clause from
different sources having regard to the quality or
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composition of the emission or discharge of
environmental pollutants from such sources;
(v) restriction of areas in which any industries,
operations or processes or class of industries,
operations or processes shall not be carried out or
shall be carried out subject to certain safeguards;
(vi) laying down procedures and safeguards for the
prevention of accidents which may cause
environmental pollution and remedial measures for
such accidents;
(vii) laying down procedures and safeguards for the
handling of hazardous substances;
(viii) examination of such manufacturing processes,
materials and substances as are likely to cause
environmental pollution;
(ix) carrying out and sponsoring investigations and
research relating to problems of environmental
pollution;
(x) inspection of any premises, plant, equipment,
machinery, manufacturing or other processes,
materials or substances and giving, by order, of
such directions to such authorities, officers or
persons as it may consider necessary to take steps
for the prevention, control and abatement of
environmental pollution;
(xi) establishment or recognition of environmental
laboratories and institutes to carry out the
functions entrusted to such environmental
laboratories and institutes under this Act;
(xii) collection and dissemination of information in
respect of matters relating to environmental
pollution;
(xiii) preparation of manuals, codes or guides
relating to the prevention, control and abatement of
environmental pollution;
(xiv) such other matters as the Central Government
deems necessary or expedient for the purpose of
securing the effective implementation of the
provisions of this Act.
(3) The Central Government may, if it considers it
necessary or expedient so to do for the purpose of this
Act, by order, published in the Official Gazette,
constitute an authority or authorities by such name or
names as may be specified in the order for the purpose
of exercising and performing such of the powers and
functions (including the power to issue directions
under section 5) of the Central Government under this
Act and for taking measures with respect to such of the
matters referred to in sub-section (2) as may be
mentioned in the order and subject to the supervision
and control of the Central Government and the

37
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provisions of such order, such authority or authorities
may exercise and powers or perform the functions or
take the measures so mentioned in the order as if such
authority or authorities had been empowered by this
Act to exercise those powers or perform those functions
or take such measures.

5. POWER TO GIVE DIRECTIONS

Notwithstanding anything contained in any other law
but subject to the provisions of this Act, the Central
Government may, in the exercise of its powers and
performance of its functions under this Act, issue
directions in writing to any person, officer or any
authority and such person, officer or authority shall be
bound to comply with such directions.3
Explanation--For the avoidance of doubts, it is hereby
declared that the power to issue directions under this
section includes the power to direct--
(a) the closure, prohibition or regulation of any
industry, operation or process; or
(b) stoppage or regulation of the supply of electricity or
water or any other service.

24. EFFECT OF OTHER LAWS
(1) Subject to the provisions of sub-section (2), the
provisions of this Act and the rules or orders made
therein shall have effect notwithstanding anything
inconsistent therewith contained in any enactment
other than this Act.
(2) Where any act or omission constitutes an offence
punishable under this Act and also under any other
Act then the offender found guilty of such offence
shall be liable to be punished under the other Act and
not under this Act.

25. POWER TO MAKE RULES
(1) The Central Government may, by notification in
the Official Gazette, make rules for carrying out the
purposes of this Act.
(2) In particular, and without prejudice to the
generality of the foregoing power, such rules may
provide for all or any of the following matters, namely-
(a) the standards in excess of which environmental
pollutants shall not be discharged or emitted under
section 7;2!
(b) the procedure in accordance with and the
safeguards in compliance with which hazardous
substances shall be handled or caused to be handled
under section 8;22
(c) the authorities or agencies to which intimation of
the fact of occurrence or apprehension of occurrence
of the discharge of any environmental pollutant in
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excess of the prescribed standards shall be given and
to whom all assistance shall be bound to be rendered
under sub-section (1) of section 9;23

(d) the manner in which samples of air, water, soil or
other substance for the purpose of analysis shall be
taken under sub-section (1) of section 11;24

(e) the form in which notice of intention to have a
sample analysed shall be served under clause (a) of
sub section (3) of section 11;25

(H) the functions of the environmental
laboratories,?¢ the procedure for the submission to
such laboratories of samples of air, water, soil and
other substances for analysis or test;2” the form of
laboratory report; the fees payable for such report and
other matters to enable such laboratories to carry out
their functions under sub-section (2) of section 12;

(g) the qualifications of Government Analyst appointed
or recognised for the purpose of analysis of samples of
air, water, soil or other substances under section
13;28

(h) the manner in which notice of the offence and of
the intention to make a complaint to the Central
Government shall be given under clause (b) of section
19;29

(i) the authority of officer to whom any reports,
returns, statistics, accounts and other information
shall be furnished under section 20;

(j) any other matter which is required to be, or may
be, prescribed.”

26. It is a settled principle of law that while dealing with the
interpretation of statutory provisions, the Tribunal would apply the rule
of plain construction. The interpretation to be given to the provisions
particularly relating to jurisdiction has necessarily not to be unduly
liberal and unduly strict. The Tribunal is a creation of a statute and
therefore it would exercise jurisdiction within the four-corners of the
statute. There would be no occasion for the Tribunal, particularly in the
fact and circumstances of this case, to extend its jurisdiction if it

otherwise falls beyond the statutory jurisdiction vested in the Tribunal.

It is also a settled principle of law that where jurisdiction of civil court is
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excluded and the jurisdiction is conferred upon the authorities or the
Tribunals then such provisions are to be construed strictly. The
Tribunal will exercise its jurisdiction which is vested in it by the
legislature. More often than not, difficulties had arisen in applying these
principles because there is no clear cut demarcation between the
jurisdictional and non-jurisdictional question of fact and law. The
Tribunal would also have jurisdiction to decide finally, even apparently
jurisdictional fact and such a determination is not liable to be
questioned on the ground that it has wrongly decided the jurisdiction
fact, as was stated in case of Rai Brij Raj Krishna and Another vs S.K.
Shaw And Brothers 1951 SCR 145. The principle of nullity could be
brought into aid where the Tribunal has decided a matter without
jurisdiction. @ In other words decision is completely beyond the
provisions of the Act. In this regard, we may refer to some judgments on
the issue of jurisdiction as passed by the larger benches of the Tribunal
in the recent past in the case of Kalpavriksh Vagholkar v. Union of India,
(2014) ALL (I) NGT Reporter(2) (Delhi) 282:

23.1. The ambit and scope of Section 14 and its
features came to be discussed by the Tribunal in its
judgment in the case of Goa Foundation v. Union of
India, (2013) 1 All India NGT Reporter 234, wherein
the Tribunal held as under:
“19.The Preamble may not strictly be an
instrument for controlling or restricting the
provisions of a statute but it certainly acts as a
precept to gather the legislative intention and
how the object of the Act can be achieved. It is
an instrument that helps in giving a prudent
legislative interpretation to a provision.
In light of this language of the Preamble of the
NGT Act, now let us refer to some of the
relevant provisions. Section 14 of the NGT Act
outlines the jurisdiction that is vested in the
Tribunal. In terms of this Section, the Tribunal
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will have jurisdiction over all civil cases where a
substantial question relating to environment
arises. The Tribunal will also have jurisdiction
where a person approaches the Tribunal for
enforcement of any legal right relating to
environment. Of course, in either of these
events, a substantial question arises out of the
implementation of the enactments specified in
Schedule I to the NGT Act. Section 15 of the
NGT Act provides for awarding of relief and
compensation to the victims of pollution and
other environmental damage, restitution of
property damaged and restitution of the
environment for such area(s) as the Tribunal
may think fit, in addition to the provisions of
Section 14(2) supra. Section 16 provides for the
orders, decisions or directions that are
appealable before the Tribunal. Any person
aggrieved has the right to appeal against such
order, decision or direction, as the case may be.
This Tribunal, thus, has original as well as
appellate jurisdiction. This wide jurisdiction is
expected to be exercised by the Tribunal in
relation to substantial question relating to
environment or where enforcement of a legal
right relating to environment is the foundation
of an application. In terms of Section 14(2) of
the NGT Act, the Tribunal shall hear disputes
relating to the above matters and settle such
disputes and pass orders thereupon.

20. The expression ‘civil cases’ used under
Section 14(1) of the NGT Act has to be
understood in contradistinction to ‘criminal
cases’. This expression has to be construed
liberally as a variety of cases of civil nature
could arise which would be raising a
substantial question of environment and thus
would be triable by the Tribunal. P. Ramanatha
Aiyar’s The Law Lexicon, 3rd ed. 2012, explains
‘civil cases’ as below: “In the short sense, the
term ‘civil case’ means cases governed by the
Civil Procedure Code (5 of 1908). It is 27 used
in a large sense so as to include proceedings in
income-tax matters...”.

21. The word ‘case’ in ordinary usage means,
‘event’, ‘happening’, ‘situation’, and
‘circumstance’. The expression ‘case’ in legal
sense means a ‘case’, ¢ suit’, or ‘proceedings’ in
the Court or Tribunal. Civil case, therefore,
would be an expression that would take in its
ambit all legal proceedings except criminal
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cases which are governed by the provisions of
the Criminal Procedure Code. The legislature
has specifically used the expression ‘all civil
cases’. Reference to Section 15 of the NGT Act
at this juncture would be appropriate. The
legislature has specifically vested the Tribunal
with the powers of granting reliefs like
compensation to the victims of pollution and
other environmental damage, for restitution of
property damaged and for restitution of the
environment for such area or areas. Once
Section 14 is read with the provisions of
Section 15, it can, without doubt, be concluded
that the expression ‘all civil cases’ is an
expression of wide magnitude and would take
within its ambit cases where a substantial
question or prayer relating to environment is
raised before the Tribunal.

22. The contents of the application and the
prayer thus should firstly satisfy the
ingredients of it being in the nature of a civil
case and secondly, it must relate to a
substantial question of environment. It could
even be an anticipated action substantially
relating to environment. Such cases would
squarely fall within the ambit of Section 14(1).
Next, in the light of the language of Section
14(1), now we have to examine what is a
substantial question relating to ‘environment’.
Section 2(1)(c) of the NGT Act explains the word
‘environment’ as follows:

“‘environment’ includes water, air and land and
the interrelationship, which exists among and
between water, air and land and human beings,
other living creatures, plants, micro-organism
and property.”

23.2. Section 2(m) defines the term ‘substantial

question relating to environment’ as follows:

“It shall include an instance where, -

(i) there is a direct violation of a specific
statutory environmental obligation by a person
by which, -

(A) the community at large other than an
individual or group of individuals is affected or
likely to be affected by the environmental
consequences; or
(B) the gravity of damage to the environment or
property is substantial; or
(C) the damage to public health is broadly
measurable; 28 (ii) the environmental
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consequences relate to a specific activity or a
point source of pollution”.”
24. The jurisdiction vested in the Tribunal under
Section 14, which is a very wide jurisdiction, is in
addition to the appellate jurisdiction under Section
16 and the special jurisdiction under Section 15 of
the NGT Act. Under Section 14, it is not only that
Tribunal can try all civil cases where a substantial
question relates to environment and arises out of the
implementation of the enactments specified in
Schedule I of the Act but also where enforcement of
any legal right relating to environment arises.
Section 14 specifically refers to a substantial
question relating to environment which itself has
been defined and accepted in Section 2(m) of the
NGT Act. The definition under Section 2(m) is an
inclusive definition and thus, it has to be construed
in a liberal manner in order to give it a wider
connotation. In the case of Reserve Bank of India v.
Peerless General Finance and Investment Co. Ltd.
and Ors.1987 1 SCC 424, the Supreme Court while
dealing with the expression ‘includes’ stated that:
“All that is necessary for us to say is this:
Legislatures resort to inclusive definitions (1) to
enlarge the meaning of words or phrases so as to
take in the ordinary, popular and natural sense of
the words and also the sense which the statute
wishes to attribute to it, (2) to include meanings
about which there might be some dispute, or, (3) to
bring under one nomenclature all transactions
possessing certain similar features but going under
different names. Depending on the context in the
process of enlarging, the definition may even become
exhaustive.”
24.1. Touching upon the liberal construction of
Sections 14 and 2(m) of the NGT Act, the Tribunal in
the case of Kehar Singh v 29 State of Haryana,
(2013) ALL (I) NGT REPORTER (Delhi) 556, stated:
“13. The NGT Act has been enacted with the
object of providing for establishment of this
Tribunal for the effective and expeditious
disposal of cases relating to environmental
protection and conservation of forests and
other natural resources including enforcement
of any legal right relating to environment and
for giving other contemplated reliefs and even
dealing with matters incidental thereto. The
Tribunal thus, has original jurisdiction in terms
of Section 14 of the NGT Act. This wide
jurisdiction is expected to be exercised by the
Tribunal in relation to substantial questions
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relating to environment or enforcement of legal
rights relating to environment, when it arises
from the implementation of one or more of the
Acts specified in Schedule I to the NGT Act. The
pre-requisite for the applicant to invoke original
jurisdiction of the Tribunal, subject to other
limitations stated in Section 14 of the NGT Act,
is that the application must raise substantial
question relating to environment. This
Tribunal, in the case of Goa Foundation & Anr.
v. Union of India & Ors., pronounced on 18th
July, 2013, on the scope of the expressions
‘substantial question relating to environment’
as well as ‘dispute’, as referred to in Section 14
of the NGT Act, held as follows:

“24. Section 2(m) of the NGT Act classifies
'substantial question relating to environment'
under different heads and states it to include
the cases where there is a direct violation of a
specific statutory environmental obligation as a
result of which the community at large, other
than an individual or group of individuals, is
affected or is likely to be affected by the
environmental consequences; or the gravity of
damage to the environment or property is
substantial; or the damage to public health is
broadly measurable. The other kind of cases
are where the environmental consequences
relate to a specific activity or a point source of
pollution. In other words, where there is a
direct violation of a statutory duty or obligation
which is likely to affect the community, it will
be a substantial question relating to
environment covered under Section 14(1)
providing jurisdiction to the Tribunal. When we
talk about the jurisdiction being inclusive, that
would mean that a question which is
substantial, debatable and relates to
environment, would itself be a class of cases
that 30 would squarely fall under Section 14(1)
of the NGT Act. Thus, disputes must relate to
implementation of the enactments specified in
Schedule I to the NGT Act. At this stage,
reference to one of the scheduled Acts i.e.
Environment Protection Act, 1986 may be
appropriate. The object and reason for enacting
that law was primarily to address the concern
over the state of environment that had grown
the world over. The decline in environmental
quality has been evidenced by increasing
pollution, loss of vegetal cover and biological
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diversity, excessive concentrations of harmful
chemicals in the ambient atmosphere and in
food chains, growing risks of environmental
accidents and threats to life support systems.
These were the considerations that weighed
with the legislature to ensure implementation
of the UN Conference on the Human
Environment held at Stockholm in June, 1972
to take appropriate steps for protection and
improvement of human environment. The
essence of the legislation, like the NGT Act, is
to attain the object of prevention and protection
of environmental pollution and to provide
administration of environmental justice and
make it easily accessible within the framework
of the statute. The objects and reasons of the
scheduled Acts would have to be read as an
integral part of the object, reason and purposes
of enacting the NGT Act. It is imperative for the
Tribunal to provide an interpretation to
Sections 14 to 16 read with Section 2(m) of the
NGT Act which would further the cause of the
Act and not give an interpretation which would
disentitle an aggrieved person from raising a
substantial question of environment from the
jurisdiction of the Tribunal.

*k*k

35. The expression ‘disputes’ arising from the
questions referred to in sub-section (1) of
Section 14 of the NGT Act, is required to be
examined by us to finally deal with and answer
the contentions raised by the parties before us.
The expression used in sub-section (1) supra is
the expression of wide magnitude. The
expression ‘question’ used in subsection (1) in
comparison to the expression ‘dispute’ used in
sub-section (2) of section 14 is of much wider
ambit and connotation. The disputes must
arise from a question that is substantial and
relates to environment. This question will
obviously include the disputes referred to in
Section 14(2). It is those disputes which would
then be settled and decided by the Tribunal.
These expressions are inter- 31 connected and
dependent upon each other. They cannot be
given meaning in isolation or de hors to each
other. The meaning of the word ‘dispute’, as
stated by the Supreme Court in Canara Bank v.
National Thermal Power Corporation (2001)1
SCC 43 is “a controversy having both positive
and negative aspects. It postulates the
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assertion of a claim by one party and its denial
by the other”. The term dispute, again, is a
generic term. It necessarily need not always be
a result of a legal injury but could cover the
entire range between genuine differences of
opinion to fierce controversy. Conflicts between
parties arising out of any transaction entered
between them is covered by the term ‘dispute’.
36. The counsel appearing for the respondents,
while referring to this expression, relied upon
the judgment of the Supreme Court in the case
of Inder Singh Rekhi v. DDA , (1988) 2 SCC 338
to support the contention that the dispute, as
referred under the Arbitration Act, 1940 arises
where there is a claim and there is a denial and
repudiation of such claim.

37. The judgment relied upon by the
respondents is not of much help to them
inasmuch as the Arbitration Act, 1940 operates
in a different field and the meaning to the
expression dispute appearing in that Act has to
be understood with reference to the provisions
of that Act specifically. The said Act is only
intended to resolve the disputes between two
individuals arising out of a transaction under
the Arbitration law. However, the present case,
the NGT which relates to environment as such.
It is not individual or a person centric but is
socio-centric, as any person can raise a
question relating to environment, which will
have to be decided by the Tribunal with
reference to the dispute arising from such a
question. It is not necessary that such a
question must essentially be controverted by
other person or even the authority. The essence
of environmental law is not essentially
adversarial litigation. To give an example, could
any authority or person deny the question
relating to cleanliness of river Yamuna? Any
person could approach the Tribunal to claim
that the pollution of Yamuna should be
controlled, checked and even prevented. None
of the parties or authorities may be able to
dispute such a fact may even contend that
steps are required to be taken to control,
prevent and ensure restoration of clean water
of Yamuna. 32 Thus, dispute as understood to
be raising a claim and being controverted by
the other party is not apparently the sine qua
non to invocation of Tribunal’s jurisdiction
under the scheme of Sections 14 to 16 of the
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NGT Act. This approach is further
substantiated from the use of the expressions
‘cases relating to environmental protection and
conservation of forests and other natural
resources including enforcement of any legal
right relating to environment and giving relief
and compensation for damages to persons and
property and for matters connected therewith
or incidental thereto’ used in the preamble of
the Act 14. In the present case, the applicant
has invoked the jurisdiction of the Tribunal
under Section 14 of the NGT Act with regard to
establishment of STP on a location which,
according to the applicant, is bound to create
environmental problems and would adversely
affect the public health. It will result in
pollution of underground water besides causing
emission of obnoxious gases and creating
public nuisance, owing to being adjacent to
residential colony and religious places. Thus, it
would certainly involve a question relating to
environment arising from the implementation of
Acts specified in Schedule I to the NGT Act.
Thus, the present case indisputably falls within
the jurisdiction of the Tribunal, of course,
subject to the plea of limitation.”
25. We have to examine the jurisdiction of the
Tribunal with reference to prevalent law of the land
that right to clean and decent environment is a
fundamental right. Dimensions of environmental
jurisprudence and jurisdiction of this Tribunal,
thus, should essentially be examined in the
backdrop that the protection of environment and
ecology has been raised to the pedestal of the
Fundamental Rights. Right to clean and decent
environment is a Fundamental Right under Article
21 of the Constitution of India. The Supreme Court
in the cases of Virender Gaur and Ors v State of
Haryana and Ors, (1995) 2 SCC 577 and N.D. Jayal
and Anr. v. Union of 33 India (UOI) and Ors, (2004)
9 SCC 362, has held that enjoyment of life and its
attainment, including, their right to live with human
dignity encompasses within its ambit the protection
and preservation of environment and ecological
balance free from pollution of air and water. Clean
and healthy environment itself is a fundamental
right.
27. The jurisdiction of the Tribunal thus, would
extend to all civil cases which raise the substantial
question of environment and arise from the
implementation of the Acts stated in Schedule I of
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the NGT Act. There has to be thus, a direct nexus
between the cases brought before the Tribunal and
a substantial question relating to environment. The
‘cause of action’ as contemplated under the
provisions of the NGT Act would be complete only
when the stated three ingredients, i.e. firstly, civil
cases, secondly, concerns or raises a substantial
question of environment or an enforcement of a
legal right relating to environment and lastly that 38
such question arises in regard to implementation of
the Schedule Acts, are fulfilled. In the case of Kehar
Singh (supra), the Tribunal unambiguously stated
the principle that there has to be a direct nexus or
link between the case advanced by the applicant
and the substantial question relating to
environment. It has to be a civil dispute raising an
environmental issue and arising from any/or all of
the Scheduled Acts.

28. However, the Tribunal may not have jurisdiction
to entertain and decide such proceedings even when
above nexus is established, as there is still another
sine qua non for exercise of the jurisdiction by the
Tribunal, that is, it must arise or be relatable to the
implementation of the Acts specified in Schedule I of
the NGT Act. Thus the most significant expression
in this entire gamut of law is the expression
‘implementation’. The legislature in its wisdom has
specified different class of civil cases that would fall
within the jurisdiction of the Tribunal. The first
class of cases may per se raise a substantial
question relating to environment while others may
relate to enforcement of legal right relating to
environment. These classes of cases must arise out
of implementation of enactment specified in
Schedule I. Thus, now we should examine the
meaning of the word ‘mplementation’. The
expression ‘implementation’ appears under different
Acts even under environmental laws. The Preamble
as well as Section 22A of the Air (Prevention and
Control of Pollution) Act, 1981 uses the word
‘implement’. In the Preamble, it is stated that,
‘whereas it is 39 considered necessary to implement
the decisions’ while Section 22A states, ‘Where the
Board is competent to direct the person to
implement the direction in such a manner as may
be specified by the Court’. The Environmental
(Protection) Act, 1986, in its Preamble as well as
Section 3 (2) (xiv) uses the word ‘implement’ and
‘implementation’ respectively. The expression
‘implement’ has been used in the Preamble while
‘implementation’ in Section 3 (2) (xiv) relates to
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whether the Central Government vested with the
power to take such measures in relation to matters
as the Central Government deems necessary or
expedient for the purpose of securing effective
implementation of the provisions of the Act under
Article 243G(b) of the Constitution of India which
vests powers in the Panchayats and Authorities in
relation to various matters. The State can vest the
Panchayat with the power to exercise the Authority
to implement the schemes for economic
development and social justice as may be entrusted
to them including those in relation to the matters
listed in the Eleventh Schedule.

31. ‘TImplementation’, therefore, within the
provisions of Section 14 of the NGT Act would relate
to implementation of the various provisions, rules,
regulations and the notifications issued in exercise
of subordinate or delegated legislation with regard
to any or all of the Acts stated in Schedule I of the
NGT Act. It is not only implementation of the
enactments, but even the questions which arise out
of such implementation that would clearly {fall
within the ambit of Section 14 of the NGT Act.
Implementation’, would therefore cover all
questions relating to application, enforcement and
regulations under these enactments. There should
be a nexus between the pleaded cause of action and
the environment, making it a substantial question
of environment. This may be in relation to
environment or even enforcement of any legal right
relating to environment. The word ‘implementation’
thus, has to be understood in its wider perspective
and connotation. The interpretation should be one
which would further the cause of effective
implementation of the provisions of the Scheduled
Acts. Any matter in relation thereto would 43
squarely fall within the jurisdiction of the Tribunal.
The nexus with environment could be direct or even
indirect. The present case is one, which would fall
in the latter category. It will be obligatory to
constitute appropriate expert committees in
consonance with the provisions of the scheduled
Acts and the Notifications issued thereunder
otherwise this is bound to have adverse effects on
effective prevention and control of pollution.”

27. In light of the above principle, it can be safely stated that a case
raising a substantial question of environment which is civil in nature

must essentially fall within the scope and implementation of the
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scheduled acts to the NGT Act, 2010. Implementation should have a
direct nexus and must directly arise from such acts and a mere remote
connection thereto would not be sufficient for invoking the jurisdiction
of the Tribunal particularly when they are actually or are required to be

covered under other laws in force.

28. From the provisions of the various acts that we have reproduced
above, it is clear beyond doubt that the radiation from electromagnetic
waves resulting from such towers is not explicitly covered in any of the
scheduled acts to the NGT Act. In fact, even under the NGT Act, relevant
definition under provisions do not refer to the radiation specifically. The
only act which refers to radiation per se is the Atomic Energy Act, 1962.
Section 2(a) defines atomic energy while section 2(g) defines prescribed
substance which means any substance including any mineral which the
Central Government may prescribe. Further substance may be used for
the production or use of atomic energy or research into the matters
connected therewith. Various metals and substance have been referred
in this very section. It does not specify radiation as a substance or for
that matter the process covered under the definition of atomic energy.
Section 2(h) is the relevant provision which defines radiation as Gamma
rays, X-rays, and rays consisting of alpha particles, beta particles,
neutrons, protons and other nuclear and sub-atomic particles. But this
definition specifically excludes sound or radiation waves or feasible infra
or ultraviolet lines. Once the provision itself by a specific language
excludes radiation or radio waves, then it is not permissible to read

such expression. Thus it is impermissible to read the same in any
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settled norms of interpretation. Radioactive substance or radioactive
material has specifically been defined under Section 2(i) of the Atomic
Energy Act. This clearly shows the intent of law framers that they did
not wish to include radio waves as part of this act. Possibly there can be
no difficulty in our way to come on to conclusion that radioactive waves

are not covered under the Atomic Energy Act, 1962.

29. In light of the principle that we have afore-noticed, now we will
refer to the Act of 1986 and the NGT Act collectively. It is clear that that
Section 14 of the NGT Act would vest jurisdiction in the Tribunal in
relation to the following: (i) all civil cases (i) where a substantial
question in relation to environment is raised (iii) enforcement of a legal
right relating to environment (iv) it should arise out of the
implementation of the enactments specified in schedule-I to the NGT

Act, 2010.

30. All these conditions have to be cumulatively satisfied in cases
falling under either of the categories under head (ii) and (iii). We have
already noticed that it is not covered under any of the provisions of the
7 scheduled acts. The Act of 1986 is certainly paramount legislation of
the present day’s environmental jurisprudence in India. The definition
of environment under Section 2(a) has very wide meaning and would
practically cover everything in relation to environment. Section 2(b)
defines environmental pollutant as solid, liquid or gaseous substances
present in such concentration as may be or did not injurious to
environment. The radioactive waves would not fall under any of these

categories as it is neither a solid nor a liquid or a gaseous substance.
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Section 2(e) defines hazardous substance. Section 2 (f) of the NGT Act,
for defining hazardous substance only relies upon the definition
provided under 1986 Act. It defines hazardous substance means any
substance or preparation which by reason of its chemical or physio-
chemical properties or handling, is likely to cause harm to human
beings, other living creatures, plants, micro-organisms, property or the
environment. To cover it under Section 2(e) of Act of 1986, it has to be
any substance or preparation which by reason of its chemical or physio-
chemical properties is liable to cause harm to human beings, other
living creatures or plants etc. The radioactive waves are neither a
substance nor a preparation. It is not even a radiation as defined under
the Atomic Energy Act, 1962 and the ingredients stated therein do not
fit in with the framework of hazardous substance or an environmental

pollutant.

31. Section 3 of the Act of 1986, empowers the Central Government to
take measures to protect and improve the environment. In terms of
section 3(1) it can take measures in relation to all or any of the
categories specified under Section 3(2). Section 3(2) (iii) and (xiv) have
been read together by the learned Counsel appearing for the Applicant
to contend that it is obligatory upon the Central Government to laydown
standards in relation to all aspects including radiation. This is more so
because of the residual clause contained under section 3(2)(xiv).
Radiation results in adverse impacts on the environment. It is true that
there is an obligation on the part of the Central Government to take

measures as well as prescribe requisite standards. The residual clause
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contained under Section 3(2)(xiv) cannot go beyond what is specifically
provided. If the subject is not otherwise covered under the substantive
provisions of the Act of 1986, by implication it cannot fall under general
clause. Furthermore, the general clause has to operate only for the
purpose of securing effective implementation of the provisions of this
Act. The non-obstante clause appearing in section 5 has been made
subject to the provisions of the act by legislature itself. The power to
issue directions under the act cannot travel beyond the provisions of the
act. If a subject is not specifically covered under the field and provisions
of the scheduled acts, then the Central Government would obviously
have no powers to issue directions in exercise of powers vested in it
under section 5 of the act. The purpose of Section 5 of the Act is to give
overriding effect to the directions issued by the Central Government in
relation to closure, prohibition or regulation of a non-operation or
process to overcome a given situation and to achieve the object of the
Act of 1986. Similarly Sections 24 and 25 of the Act of 1986 have been
construed and understood on the same principles. None of the statutory
provisions of the act can have application de-hors or beyond the
purview of the act of which it is a part. While interpreting any provision
of the act, the language of section in eventuality, scheme of the act,
purpose and object of the act are to be taken into consideration. The
Tribunal would give an interpretation which would be more tilted in the
interest of environment and ecology, keeping in view the object and
reasons and preamble of the Act of 1986. But still the Tribunal would
not be able to provide of such wide dimensions to these statutory

provisions so as to practically travel beyond the scope of the jurisdiction
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vested in the Tribunal. The wide jurisdiction vested in the Tribunal has
to be within the four corners of the law that constitutes the Tribunal.
The other aspect that we must notice here is that all the service
providers are subject to and can only operate, provided they are granted
license for that purpose by DoT. As it appears from the record that after
the reports submitted by the Inter Ministerial Committee, licenses were
issued containing more specific and rigorous conditions in relation to
conduct of service providers. The provisions of the Indian Telegraph Act,
1885 and Indian Wireless Telegraphy Act, 1933 and Telecom Regulatory
Authority of India Act, 1997, do cover these fields to some extent, but
may be their object and purpose is different and is only to regulate the
actual activity of transmission by service providers. They ex-facie do not
appear to be dealing with the environmental and human health aspects.

We do not consider it necessary to deliberate this issue any further.

32. The contention of the respondents that the applicant has no legal
right do not appear to be correct. There is violation of legal right which
would arise in failing of the applicant from mandate of Article 48(a),
51(a)(g) and 21 of the Constitution of India. If carrying on all these
activities is injurious to human health and environment, it would be an
apparent violation of constitution, of the legal right of the applicant and
they would have a right to invoke the remedy available to them in
accordance with law. What we are concerned with is that the remedy
available to such applicants does not fall within the ambit and scope of

the Act of 1986 and Section 14 of the NGT Act, 2010.
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33. In view of the above discussion, we are of the considered view that
radiation i.e. emission of electromagnetic waves from the towers
constructed by the respective respondents does not fall within the
ambit, scope and jurisdiction vested in this Tribunal under the
provisions of the NGT Act with reference Environment (Protection) Act,

1986.

34. While holding the above, we make it clear that we have not
recorded any finding in regard to whether radiation is a pollutant
generally or under any other specific law. We have also not dealt with
the question whether it is an environmental pollutant, generally or
under other laws in force. We have also not dealt with the question
whether the Central Government or other State Governments are liable
to be directed to frame statutory or other regulatory regime covering the
construction, its specification, sites and operation of mobile towers and
other towers. We have also not rejected any finding as to whether
radiation is above prescribed limits and the guidelines and/or beyond
them is actually injurious to human health and environment. The
present judgment relates only to the issue whether this Tribunal has

jurisdiction to entertain this application under the laws afore-stated.

35. We leave all the contentions open and the present judgment is
without prejudice to the rights and contentions of the respective parties.
We may also notice here that the various High Courts have taken

divergent views on this subject and now the matter is pending before
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the Hon’ble Supreme Court of India and that is another aspect which

has persuaded us to take the view that we are taking in this case.

36. Thus, we dismiss all these applications while holding that the
Tribunal has no jurisdiction to entertain these applications. We dismiss

all the applications, however, without any order as to costs.

Justice Swatanter Kumar
Chairperson

Justice M.S. Nambiar
Judicial Member

D.K. Agrawal
Expert Member

Bikram Singh Sajwan
Expert Member

New Delhi
10th December, 2015
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JUDGMENT

PRESENT:
Hon’ble Mr. Justice S.P.Wangdi, Judicial Member
Hon’ble Prof. (Dr.) P. C. Mishra, Expert Member

Reserved On: 17" July, 2017
Pronounced On:  21% August, 2017

1. Whether the Judgment is allowed to be published on
the net? Yes

2. Whether the Judgment is allowed to be published in the
NGT Reporter? Yes

Per Hon’ble Prof(Dr.) P.C.Mishra, Expert Member :

This application was filed under Section 18 read with
Section 14 of the National Green Tribunal, Act 2010 (in short the
Act 2010) by the applicant, Mr. Tseten Lepcha, who according to
him, is a former honorary Wild Life Member and a member of the
Sikkim State Wildlife Advisory Board and working President of
Social/Environmental Group “Affected Citizens of Teesta” which is
involved in creating awareness amongst the common people of the
social and environmental impacts due to Mega Hydro Electric
Power Projects. The Applicant has challenged the notification
issued by the Ministry of Environment, Forest and Climate Change
(in short MOEF), the respondent No. 1, on dated 27.8.2014

declaring the following protected areas as Eco-sensitive Zones (in
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short ESZs) in the State of Sikkim in violation of all legislative

policies :-

[HN

. Barsey Rhododendron Sanctuary
2. Fambonglho Wildlife Sanctuary
3. Kitam Bird Sanctuary

4. Maenam Wildlife Sanctuary

5. Pangolakha Wildlife Sanctuary

6. Khangchendzonga National Park
7. Kyongnosla Alpine Sanctuary

8. Shingba Rhododendron Sanctuary

It is stated that the Eco-sensitive Zones which usually serve
as shock absorbers, have been notified keeping a mere 25-200
metres width in violation of Environment (Protection) Act, 1986 (in
short EP Act), the Biological Diversity Act, 2002, the Precautionary
Principle, the Principle of sustainable Development,

Intergenerational Equity and Principle of Eco-centrism.

2. The applicant would further state that the State of
Sikkim has a rich biodiversity and is one of the biological hotspots
in the eastern Himalayas with 80% of its geographical area under
forest cover harbouring many endangered and rare mammalian

species like Snow Leopard, Red Panda, Himalayan Black Bear, Flying
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squirrel, Musk deer, Tibetan Wolf, Red Fox, Indian Wild Hog, Hog
Badger, Tibetan Sheep, Seros, Goral, Tiben Wild Ass, etc. including
many high altitude rare and endangered medicinal Plants. The
notifications issued by the MOEF under the provision of Section 3
of the EP Act in respect of 8 ESZs keeping a mere 25-200 metres
will completely thwart the legislative intent as a meagre distance of
25 meters would not serve as “shock absorbers” and act as buffer
zones to protect the areas. Thus, according to the applicant, the
purpose of declaring eight ESZs in the State has been a blatant
disregard of all legislative, judicial and technical discourse and

policies, particularly in respect to -

i) The guidelines of dt. 9.2.2011 issued for identification of ESZs

ii) Procedural ultra vires while issuing the notifications,

iii) Non-consideration of objections raised by the people to the

draft notifications before issuing final notifications.

3. The applicant would further contend that ESZs are
notified in order to provide and strengthen the buffer zones and
corridors around the protected areas in order to check the
negative impact of industrialization and unplanned development
around the protected areas. According to him, the MOEF, in the

present case, has clearly made an arbitrary and unreasonable
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demarcation of ESZs in violation of the policy laid down by the
Apex Court declaring 10 Km around protected areas as ESZs,
policy of the National Board of Wildlife as well as its own policy.
Therefore, prayer has been made by the applicant for quashing
the Notifications dated 27" August, 2014 as the Honourable NGT
has enough powers of judicial review as cited in the matter of
Weifred J. & Anr —vs- Union of India (M.A. No. 182 of 2014 and

MA No. 239 of 214 in Appeal No. 14 of 2014.

4, It is also alleged by the applicant that the prime
consideration while identifying the ESZs was only developmental
activities, not protection and conservation of environment for
which the eco-sensitive zone was not extended upto a natural
barrier, i.e., the river Tolung/Rangyong Chhu river, which flows in
close proximity to the Khangchendzonga National park in the
Dzongu region of Sikkim in order to ensure the establishment of a
300 MW Panan Hydroelectric Project. It is also the case of the
applicant that the major focus of the State while considering the
Eco-sensitive Zones was based on anthropocentric considerations
rather than eco-centric considerations. Reliance was placed on
various judgements i.e. T.N.Godaverman —vs- Union of India &
Ors (2012) 3 SCC 277 and World Wide Fund India —vs- Union of

India & Ors (2013) 8 SCC 234.
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5. The State of Sikkim, the Respondent No. 2 and 3 in their
reply, while admitting on the richness of the State in terms of
forest and wildlife, would submit that the State Government is
very conscious of its responsibility towards protection of the
environment and have taken various steps from time to time to
preserve and protect the forests and environment of the State. In
addition to the National park and seven sanctuaries notified by
the State as ESZs under the provisions of Wildlife Protection Act,
1972, there are substantial area of Reserve Forests adjoining such
Park and Sanctuaries and existence of such reserve forests around
the protected areas automatically and effectively act as buffer
zones in view of the restriction under the provision of existing
laws. They would further contend that in terms of Govt. of India
Guidelines, 2011 for identification of ESZs, there is an outer limit
of 10 Km with no fixed minimum boundary of an ESZ. The
parameters laid down in the said guidelines put emphasis on
regulation of activities around the National Park and Sanctuaries
and not prohibition as such. There is no mandate of the Apex
Court for an area of 10 Km around the boundaries of National
parks and Sanctuaries as ESZs as clarified in Goa Foundation —vs-

Union of India, (2014 ( 6) SCC 590, para 50).
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6. It was further stated by the Respondents No. 2 and 3 that
the applicant has not raised any grievance on deterioration of the
environment pertaining to the National Park and Sanctuaries in
the State over a period of time. After declaration of these
National Park and Sanctuaries the State has undertaken proactive
steps in protecting and preserving the forest and wildlife by
expanding the area of Kanchendzonga National Park, Fambonglho
Wildlife Sanctuary, Singba Rhododendron Sanctuary and

Kyongnosla Alpine sanctuary.

Therefore, according to the Government Respondents, there
has been no violation of the order of the Hon’ble Apex Court, the
EP Act, the Biological Diversity act, 2002, the Precautionary
Principle, the principle of Sustainable Development,
Intergenerational Equity, the Principle of Eco-centrism and even

any legislative policy, as alleged by the applicant.

7. The State Respondents would further argue that the
reliance placed by the applicant on Indian express Newspapers
(Bom) Ltd. —vs- Union of India (1985) 1 SCC 641, Secretary,
Ministry of Chemicals and Fertilizers —vs- Cipla Ltd. (2003) 7
SCC1, Tata Cellular Co. —vs- Union of India (1994) 3 SCC 651,

Wilfred J. & Anr —vs- Union of India, MA No. 182 of 2014 and M
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A 239 of 2014 in Appeal No. 14 of 2014 is misplaced as those
judgements are not applicable to the present case. Similarly, the
reliance placed by the applicant on Raj Narain Singh -vs-
Chairman, Patna Administration Committee, AIR 1955 SC 567 is
also misplaced as the same is not applicable to the facts of the
present case as the objections against the draft Notifications were
taken into consideration before issuing the final Notifications
declaring the ESZs of the State and the State has followed the
2011 Guidelines issued by the MOEF as well as Rule 5(3)(b) of EP
Act. The contention of the applicant that the Notifications in
guestion are liable to be struck down on the ground of absence of
relevant reasons for which reliance has been placed on Utkarsh
Mandal —vs- Union of India, 2009)10) SD (Delhi) 365 WO (C) No.
934401 of 2009 is also misplaced and not applicable to the facts

of the present case as there is no such requirement in law.

8. The respondent No. 1, the MOEF in their reply affidavit

would substantiate that —

(i) the Notifications declaring ESZs in the State of Sikkim
were issued pursuant to the Rules, Guidelines and

Regulations under the EP Act for the conservation and
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protection of environment, the objective of which, inter alia

includes —

a) to maintain the response level of an ecosystem
within the permissible limits with respect to environmental

parameters.

b) to notify the area as an Eco-sensitive zone based
on its need for special protection because of its landscape,
wildlife, historical value, etc. and to regulate the
developmental activities in order to maintain the carrying
capacity of that area and to ensure sustainable development
taking into consideration the needs and aspiration of the

local people.

(i) The MOEF has the powers under Section 3 of the EP
Act to take all such measures as deemed necessary and
expedient for the purpose of protecting and improving the
quality of environment and preventing, controlling and

abating environmental pollution.

(iii) Under Section 5(1) of the Environment (Protection)
Rules, 1986, it is provided that “the Central Government can
prohibit or restrict the location of industries and carry on

certain operations or processes on the basis of conditions
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like the biological diversity of an area (clause-v), maximum
allowable limits of concentration of pollutants for an area
(clause-ii) and environmentally compatible land use (clause

vi), proximity to protected areas (clause viii),

iv) The proposals received are scrutinised in consultation
with the Wildlife Institute of India. The declaration of Eco-
Sensitive Zones around National Parks and Sanctuaries,
involves examination by expert institutions and consultation
with concerned State and seeking comments of the public
after issuing a draft notification giving 60 days period for

obtaining views/objections from all stakeholders.

(v) The final notification have been issued by the MOEF
after following the due process of scrutinisation,
consultation, seeking comments from the public and on the
basis of the recommendation of the State Government and
also looking into the needs and requirement of
environmental protection within the framework of
sustainable development. The extent of ESZ were notified

based on the slope, contours, gradient, biotic pressure, etc.
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The applicant in his rejoinder affidavit filed on 15.1.2016
would counter the averments of the State Respondents

some of which are reproduced below :-

“5.1. The general state of environment and measures
adopted to protect the environment cannot absolve the
State its responsibility of notifying the ESZ in a responsible

manner.

5.2. The requirement of Eco-Sensitive Zones is in addition

to the existence of Reserve Forests.

5.3. There is a legal requirement to have a proper and

sufficient buffer zone around Protected Areas.

5.4. The limited geographical area in the State for
economic activities cannot remove