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BEFORE THE NATIONAL GREEN TRIBUNAL SITTING
AT CHENNAI

Application No. 142 of 2020
Renny Jacob George :  Petitioner
Vs.
Kerala State Pollution Control Board

& others :  Respondents

COUNTERAFFIDAVIT FILED BY THE 8" RESPONDENT

I, Naveen Mathew Philip, aged 39 years,
Thekkenedumplackal House, Mallappally West P.O.,
Mallappally Taluk, Pathanamthitta District, Pin:-689585,
do hereby solemnly affirm and state as follows:

1. I am the 8t respondent in the above application and Ilam
well conversant with what all stated hereunder.

2. The application is outside the scope of jurisdiction of this
Hon’ble Tribunal. If at all maintainable it is barred by
limitation.

3. All the contentions in the application saving those
expressly admitted hereunder are false and are hence
denied.

e
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4. It is submitted that the application is not maintainable
either in law or on facts but filed with malafide by my
business rival.

5. It is submitted that the applicant is having business and
financial interest in the granite quarry and crushing unit
named M/s. Shanio Crushers wherein his uncle, Sri. A.J.
Abraham, is the Managing partner. This application has
been filed with a view to close down my quarry and to take
over the same at a throw away price, so that applicant can
annexpetitioner’s property with his adjacent properties
and to establish a large mining site.

6. It is submitted that in order to achieve his goals, applicant
and another who wanted protection money filed WP(C) No.
39189/2015 before hon’ble High Court of Kerala and I
filed WP(C) No. 2783/2016. The hon’ble High Court
permitted me to conduct quarrying operations in one
quarry and directed to permit quarrying operation in the
second quarry after getting environmental clearance.

7. Thereafter the applicant herein filed WP(C) No.
32820/2016 before hon’ble High Court of Kerala.
Pursuant to interim order therein, Environmental

Engineer of the pollution control board issued a stop
PAY o
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5
memo alleging some violations. I filed WP(C) No.
34335/2016 Dbefore hon’ble High Court of Kerala
challenging the stop memo.

8. Thereafter, I filed WP(C) No. 36538/2016 before hon’ble
High Court of Kerala wherein applicant herein was arrayed
as S5th respondent. In paragraph No.7 of the said writ
petition, I pleaded that

“While so, 5" respondent, nephew of Sri
A.J. Abraham, Shanio Crushers, who is a
business rival of the petitioner, and
another who wanted protection money from
the petitioner filed W.P.(C) No. 39199 of
2015 against the petitioner’s quarrying
operation with ulterior motives.”
True copy of the memorandum of writ petition in WP(C) No.
36538/2016 before hon’ble High Court of Kerala dated
11.11.2016 is produced herewith and marked as Annexure
R8(a).
9.1t is submitted that the applicant has intentionally filed a
false affidavit giving false evidence by the way of counter
affidavit stating that
“It is not at all true to say that Sri. AJ Abraham is
the owner or proprietor of the Shanio Crushers and
he is a business rival of the petitioner as stated in

paragraph 7 of the writ petition and I strongly

wuch averment as bereft of truth”.
O
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The applicant is legally bound by oath of affirmation in
the affidavit to state truth but made the above false
statement which known to him as false. True copy of the
counter affidavit in WP(C) No. 36538/2016 before hon’ble
High Court of Kerala dated 3.12.2016 is produced

herewith and marked as Annexure R8(b).

10. It is submitted that Sri A.J. Abraham, uncle of applicant
herein, filed WP(C) No0.31869/2016 as the Managing
Partner of M/s. Shanio Crushers. True copy of the
affidavit filed by Sri AJ Abraham in WP(C) No.
31869/2016 before hon’ble High Court of Keraladated

29.9.2016 is produced herewith and marked as Annexure

R8(c).

11. Under the said circumstances, I have filed application
before hon’ble High Court of Kerala under Section 340 of
the Code of Criminal Procedure seeking to prosecute the
applicant for commission of offences under Section 191
r/w section 193 of Indian Penal Code.

12. The applicant has filed WA No. 583/2017 and WA No.
699/2017 before the Hon’ble High Court of Kerala in this
subject matter seeking very same relief. Suppressing the
same this application has been filed. On that ground
alone this application is liable to be dismissed.

13. The contention in Para No. 1 that the applicant is doing

agriculture the property adjacent to the quarry for

S S
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7
livelihood is incorrect. Applicant is minting money by
running benami quarry and crusher. Rest of the
contentions in Para No. 1 to 3 are only factual hence
denied.

14. The application is beyond the scope of the jurisdiction of
this Hon’ble Tribunal, since the subject matter is not a
civili case where a substantial question relating to
environment (including enforcement of any legal right
relating to environment), is involved and such question
arises out of the implementation of the enactments
specified in Schedule 1 of National Green Tribunal Act,
2010 as contemplated in section 14 of the said act.The
subject matter and reliefs claimed for are issues squarely
covered by Mines (Development and Regulation) Act, 1957
(hereinafter referred to as MMDR Act)and Kerala Minor
Mineral Concession Rules, 2015, which are not included
in the schedule 1 of National Green Tribunal Act. There
are appropriate mechanisms under the said act and rules
to redress all grievances of the applicant, if any, which he

is trying to redress invoking forum of the NGT.

A ,
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15. There 1is no violation of any specific statutory
environmental obligation that gives rise to any substantial
question of law so as to invoke jurisdiction of NGT.

16. It is submitted that contention in Paragraph No. 4 are
incorrect. It is submitted that the quarry was opened in
the subject matter property by my father in the year 1979.
Till his death on 26.02.2009, he was operating the quarry.
[t is submitted that Annexure Al quarrying lease
wasissued much prior to promulgation of Environmental
Impact Assessment Notification (EIA notification). Though
A2 quarrying lease was after issuance of EIA the
applicability of EIA and its impact was only subject to
judgment of Hon’ble apex court in Deepak Kumar’s case
reported as (2012 ) 4 SCC 629 and that of Hon’ble High
court of Kerala in All Kerala River Protection Council
reported as ILR 2015 (2) Kerala 409/ 2015 (2) KLT 78.
Hence the contention that issuance of quarrying lease is
bad and punishable are incorrect. There is no violation of
any provisions of environmental protection act either by
me or the 2nd respondent. Hence section 15 of
environmental protection is not at all applicable in this

matter. {f(

all all the allegations levelled by the applicant

Oy\ﬁ'
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9
are proved, at the best it may come within the scope of
MMDR Act and MMC Rules. At any rate it would not come
within the scope of Environmental Protection Act.The
Contentions contrary in Para No. 5 are unsustainable.

17. Contentions in para No.6 also is misleading. The
applicant has filed WP(C) No. 39189/2015 before hon’ble
High Court of Kerala, seeking 8% respondent shall not
operate quarry without environmental clearance. It is
submitted that by that time I stopped quarrying in those
property and proposed to resume quarrying only after
obtaining environmental clearance. I stopped mining in
the area covered by Annexure 1 on 16.03.2016 and
stopped mining in area covered by Annexure 2 on
31.3.2015. Though the Hon’ble High Court permitted me
to continue quarrying in property covered by Annexure 1, I
maintained that quarrying will be resumed only after
obtaining environmental clearance.

18. Contentions in Paragraph No. 7 are also incorrect. Even
prior to Annexure 5, I have taken steps to get
environmental clearance. Preparation of mining plan etc.
is going on. I have also acquired adjacent properties so as

to main@i safe distance as per norms. It is incorrect j

Of
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say that I have abandoned the quarries and there are two
mining pits lying dangerously. If the applicant has got any
complaint regarding Annexure 5 judgment, he has to
approach the Hon’ble High Court, not this Hon’ble
Tribunal. There is no indiscriminate unscientific mining.
It is submitted that the quarrying in the property was
commenced in the year 1979. Depicting that such mining
as done by me is unsustainable. Though mining was
started much earlier, periodical renewal of lease and
consent by pollution control board were given only after
site inspection by the competent authority.

19. Contentions in paragraph No. 8 are incorrect. The
applicant filed WP(C) No. 32820/2016 before hon’ble High
Court of Kerala raising various contentions including
those raised in this application. The Hon’ble High Court
was pleased to pass Annexure 6 judgment finding that the
circumstances complained in the writ petition did not
survive. However the applicant filed WA No. 583/2017 and
WA No. 699/2017 before the Hon’ble High Court of Kerala
for relief similar to that sought in this application. This
application was filed suppressing the filing andpendency

of the said writ appeals. Applicant is not prosecuting the %

. Al
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11
said writ appeals only because I filed affidavit in the said
writ appeals alleging perjury and the applicant is

apprehending penal consequences.

20. Contentions in para No.9 is also incorrect. Annexure 7

21.

photographs are concocted. The very same photographs
and Annexure 8 report were produced and same
contentions were raised in WP(C) No. 32820/2016.
However the hon’ble high court has repelled the
contentions and found that the allegations did not survive.
The said report was prepared even without notice to me
and is having no evidentiary value. I am not dumping any
M-sand wastes and there is no overflow to Mannath

Thodu.

Contentions in paragraph No. 10 are also incorrect. The
colour of the water is not discernable from the
photographs. It does not speak about dumping of any M-
sand or crushing waste into the pit. The bluish-green
colour does not indicate whether the water is surface

water or ground water.

22. The contentions in paragraph no. 11 are also incorrect.

The allegation that the mining pits turned in to lakes of

v L ﬂvﬂ?)
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ground water are incorrect. The Google image is having no
relevance. Depth also cannot be estimated from it.

23. Contention in paragraph no.12 are also incorrect. I have
not permanently stopped the quarrying operations in the
property, but suspended it till the receipt of environmental
clearance. The mines are not at all closed. The lower level
of the mine cannot be depicted as a pit. Since the rock and
the mining area is at a higher level and because the
mining started from the lower level, applicant is depicting
it as a pit. I am not bound to reclaim the pit or plant
saplings there before closure of the mine. There is no
danger to public safety or ecology.

24. The contentions in paragraph no.13 are also incorrect.
Applicants himself may prove the existence of deity and
custom of lighting lamps. The water used for washing the
M-sand has never been pumped back to the water body
and as such there is no overflow either to Mannathu
Thodu, creek or Manimalariver. It is the normal procedure
to issue notice on a complaint. Hence, Annexure A11 does
not assume much importance. The complaint led to Al1 is

concocted by the applicant.
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25. Contentions in paragraph no.14 are also irrelevant. I
have not closed the mine. The operations are only
suspended temporarily till I get EnvironmentalClearance.
The decision cited therein is having no application in the
instant case.

26. Contentions in paragraph no.15 are incorrect. I have not
quarried or continued quarrying below the permissible
levels. It is incorrect to say that the mining pits have
turned in to lakes of ground water. The colour of water is
not of the indication of the nature of water. I am not
bound to reclaim the pits since I have not stopped the
mining operations. The decisions cited therein are not
applicable in the instant case.

27. The contentions in paragraph no.16 are incorrect.
Petitioner has not done any illegal mining. The decisions
cited by the petitioner in the said paragraph is not at all
applicable in the instant case. Petitioner has not
conducted any illegal mining. Petitioner has not done any
mining any area outside the leased area. The competent
authority has regularly inspected the mine and ensured
that there is no illegal mining. Whenever there was some

excess extraction, it was compounded upon me paying
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royalty and compounding fee. Hence, I am not liable to pay
any compensation to the state. Applicant is not having any
privity or locus standi to claim compensation for the state.

28. Contentions in paragraph no.17 are also incorrect. I am
not conducting any illegal mining or earth from the
property. The Janadhipathya Samrakshana Samithi is a
name lender Organisation of a person who has been
extracting money from businessmen by filing vexatious
litigations against them. The overburden was removed
pursuant to directions in Annexure 6 judgment in order to
avoid the collapse of overburden and to avert the danger. I
have paid the royalty as demanded. Therefore, such
removal became legal. Furthermore, it is beyond the scope
of jurisdiction of this hon’ble tribunal. Hence, Annexure
12 assumes no relevance. Annexure 13 also is not
connected with the subject matter.

29. The contentions in para. 18 are also incorrect. The EIA
notification is only subject to finding of the hon’ble apex
court in Deepak Kumar’s case and that of hon’ble High
Court of Kerala in All Kerala River Protection Council v.
State of Kerala & Ors.reported as ILR 2015 (2) Kerala

409/2015 (2) KLT 78. I have not conducted any
\ ‘ CJ
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quarrying in violation of the same and no quarrying
operation was done in properties covered by Annexure2
since 31.3.2015 and no quarrying operations was
conducted in properties covered by Annexure 1 since
16.3.2016. Hence, petitioner has not violated
Environmental Protection Act. The allegation does not
constitute any prohibitory act to attract prosecution under
section 19 of the Environment Protection, Act. If at all any
offence has been committed, prosecution can only be
initiated by the competent authority and also in the
manner prescribed under Section 19 of E.P.Act.

30. Contentions in paragraph.19 are incorrect. Issuance of
quarrying leases were much prior to notification dated
14.03.2017. There is no infringement in issuance of
Annexure 2 quarrying lease and no action can be taken
against me or 6t respondent.

31. Contention in paragraph no. 20 are also irrelevant. The
non-issuance of consent by Pollution Control Board was
improper. That is why the hon’ble High Court of Kerala
has issued Annexure 14 judgment. The applicant cannot

pray this hon’ble tribunal to revisit Annexure 14

judgment. Q
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32. Contentions in paragraph no. 21 are also incorrect. The
subject matter of Al15 does not require any prior
environmental clearance.

33. Contentions in paragraph no. 22 are also irrelevant.
Since there is no legal requirement to get environmental
clearance, the environmental engineer committed no
illegality. The applicant has not challenged Annexure 16.

34. Contentions in paragraph no. 23 are only factual. The
applicant has not challenged Annexure 17. Hence the
applicant is precluded from raising any contentions
against Annexure 17.

35. Contentions in paragraph no. 24 are also misleading.
Annexures A4, A16 and Al17 were not issued overlooking
provisions of EIA notifications. No prior environmental
clearance was required. All the quarries and crushers of
the state including M/s. Shanio Crushers, the quarry and
crusher run applicant’s benami, also was running without
prior environmental clearance. Applicant or his name
lender uncle did not even apply for the same. The officers
cannot be prosecuted for the issuance of consent.
Furthermore, initiating action under Section 15 of the E.P.

Act (‘ﬁil only be in accordance with procedui;g
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contemplated under Section 19 of the said act and
applicant is having no locus standi.

36. Contentions in paragraph no. 25 are also incorrect. I
have not treated the quarry as closed. The operations were
temporarily suspended till receipt of environmental
clearance. The allegations made by the petitioner is
touching only provisions of MMDR Act and KMMC Rules.
The said Act and Rules are self-contained codes and
appropriate mechanisms are provided for redressal of
grievances. The forum of this hon’ble tribunal cannot be
used for redressal of such grievances. It is an abuse of
process of court and beyond the scope of jurisdiction of
this hon’ble tribunal.

37. Contentions in paragraph no. 26 are also irrelevant. The
decision cited therein are also not applicable in the instant
case.

38. The application is barred by limitation. The limitation
explained by the applicant is incorrect. The applicant is
trying restitutionof a mine started in 1979 and seeking its
reclamation. Applicant also is seeking to quantify the
granite stone extracted since 22.2.2008 and seeking a

direction to the Geologist to recover the same. Hence,
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starting point of limitation is from 1979 as well as from
22.2.2008. Hence, it is not within the period of limitation
prescribed under section 15(3) of NGT Act. The date on
which quarrying operations were temporarily suspended
also cannot betreated as starting point of limitation.
Furthermore, the relief sought for are also time barred by
law of limitation.

39. The prayers sought for in the application are not
maintainable.

40. Prayer 1 cannot be granted because petitioner has not
stopped the quarrying but proposed to quarrying after
obtaining environmental clearance. For such a relief there
are mechanism under MMDR Act and KMMC rules and is
beyond the scope of jurisdiction of this Hon’ble Tribunal.
There is a scheme for closure of quarries under chapter VI
of the Kerala Minor Mineral Concession Rules, 2015.
Hence there is no room for NGT to invoke its jurisdiction.

41. Prayer No. 2 also is not allowable because it is also
covered by mechanism of MMDR Act and KMMC rules.

42. Prayer No. 3 is not allowable because me and respondent

1 to 7 have ensured that no such discharge of waste to
c
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nearby creek and land. Furthermore applicant has not
alerted to respondents 1 and 2 regarding such discharge.

43. Prayers Nos.4 to 6 are also not maintainable. A
prosecution under Section 19 of the Environmental
Protection Act can be initiated only in accordance with the
mandate of Sec.19. The prayer is opposed to the scheme of
sec.19. This Hon’ble tribunal is having no jurisdiction to
issue such direction and to interfere with the discretion of
the competent authority. Furthermore, the issuance of
quarrying lease without environmental clearance is not
culpable or penal under Environmental Protection Act.

44. Prayer No.7 also is not maintainable because petitioner
has not done any mining without valid lease. Petitioner
extracted mineral from a leased quarries by paying royalty.
No further amount can be recovered from the petitioner. If
at all any amount can be recovered, there is appropriate
mechanism under MMDR Act and KMMC rules and is
beyond the scope of jurisdiction of this Hon’ble Tribunal.

45. If at all there is excessive mining there is penal provision
under 108 of the Kerala Minor Mineral Concession Rules,
2015 and there is also provision for compounding of

offences punishable under the said rules under Rule 111.

e &@,


admin3
Stamp

admin3
Stamp


20
There is no scope for NGT to invoke its jurisdiction. The
recovery of such amount by the competent authority also
is subject to the Limitation Act, 1963 and no amount prior
to preceding 3 years can be recovered.

46. The compensation or restitution under section 15 of the
NGT Act cannot be invoked by the applicant since he is
not a victim as contemplated under section 15 of NGT Act.

47. The 8t respondent has not submitted the application
within 5 years as contemplated under 15(3) of the NGT
Act. The claim of the applicant is for damages and
restitution for the mining since 2005.

48. The Hon’ble High Court of Kerala by judgment in WP(C)
No0.39189/2015 and WP(C) 2783/2016 permitted the 8th
respondent to excavate in 1.0183 hectares covered by
quarrying lease dated 18.11.2015 and permitted the 8th
respondent to resume quarrying in 5.19.6 hectares
covered by quarrying lease dated 22.02.2008. However,I
resolved to resume quarrying work only after getting
environmental clearance of both the areas. Hence, there
was no quarrying since 2016. The applicant has filed W.A.
583/2017 and W.A. 699/2017. When the perjury

committed by the applicant was brought to the notice of

e o
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the division bench, the applicant has not pursued these
writ appeals. The same are yet to be admitted. Hence, the
applicant conveniently opted another route by using the
forum of this hon’ble tribunal, which is abuse of process of
court.

49. 8t respondent proposed to resume quarrying after
getting environmental clearance. Hence, there is no
circumstances for the closure of the quarry and the NGT
cannot order closure of the quarry.

50. Father of the 8t respondent has started quarrying in the
site since 1979. 8th respondent started quarrying only in
the year 2009. However, the attempt of the applicant is to
depict the quarrying since 1979 as illegal mining done by
8th respondent. The interim orders of this hon’ble tribunal,
findings therein and constitution of a committee to assess
the quantum of damages alleged to have been caused is
without jurisdiction and having the effect of alleging that
petitioner commenced mining since 1979 and liable for
alleged damages. It is obvious that there was quarrying
since 1979 and substantial excavations were done before
8t respondent has taken over the quarry in 2009. This
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hon’ble tribunal has not appreciated that 8t respondent
has started quarrying only in September 2009.

S51. Periodical inspection and audit was done by the
competent authority and penalty and royalty for any
excessive mining was already levied from the 8th
respondent. Hence, no further penalty or damages can be
imposed upon the 8t respondent by this hon’ble tribunal.

52. The relief for compensation and damages are barred by
limitation. If at all any excessive mining was done, no
penalty or damages can be recovered for the period prior
to 3 years.

53. The mining by the 8t respondent has not caused any
adverse impact on the environment. He commenced and
continued quarrying after obtaining all the necessary
permissions and following all the statutory requirements.

54. This hon’ble tribunal passed an order on 07.08.2020
without hearing me and even before issuing notice to me.
It was ordered to constitute a joint committee for local
inspection and to file a report. Several adverse findings
were made therein. The said order and findings are in

gross violation of principles of natural justice and without
4
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jurisdiction.I reserve my right to challenge the order dated
07.08.2020.

55. The committee constituted by the order dated 07.08.2020
is having no authority or jurisdiction to conduct
inspection and file a report also because the constitution
of the joint committee is without jurisdiction and in
violation of principles of natural justice. The finding of the
committee is incorrect in law and on facts. The committee
has treated the entire area quarried since 1979 as if
quarried by me recently and thrusted the liability of such
mining upon me. The quantification also is without any
scientific or mathematical support, but only a guess work
animated by fiction and beyond any logical
comprehension. The bureaucrats took the order of this
hon’ble tribunal as a handle to harass the 8t respondent
by imposingpenalty upon him. I shall file a detailed
objection against the report of the joint committee.

56. Hence, proceedings before the hon’ble NGT is without
jurisdiction and liable to be dismissed.

57. The applicant is liable to pay cost for filing this

appliceé:/ﬁmalaﬁdes to reap undue advantage for
4
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his granite quarry and crusher by crushing petitioner’s

establishment by abusing process of this hon’ble tribunal.

Under the circumstances, this Honourable tribunal
may be pleased to dismiss this application with the

cost

All the facts stated above are true and correct to the

best of my knowledge, information and belief.

Dated this the 9t day of December, QOQM

DEPONENT

Solemnly affirmed and signed before me by the deponent,
who is personally known to me on this the 9t day of LJ
December, 2021 in my office at Ernakulam. |

P. HaridaQs}

Advocate
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" respondent granted a quarrying m«»umnmrm
building stone, hﬂmmhmﬁmhh
mrﬂhm District, till 9/2/2015. These qus ve been
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the writ petiion and | strongly deny such averment un-l.q:n Itis true that |
filed W.P.[CL.NO. 2015 . unhmwumuvmtn
protection money and | strongly deny such averment.

6 It bmu,nm»munm-ﬁmmsmmﬂ
by consiructon of grarite wall on the eastern side o avod any erosion or landside and
that the easter boundary of the propertes s further 40 meters away from the aforesaid
road and th y has been p by the granite walls to avert any soil erosion
and landslides and that the road was so formed nearly six or seven years back and no
rew 01, wase orbyproducts o rushingand minerlsand it are being dumped over
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using the soil of the quarry and that there is no chance for any erosion wm
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APPENDIX

8" respondent’s Annexures:

Annexure RS8(a):True copy of the memorandum of writ
petition in WP(C) No. 36538/2016 before hon’ble High Court
of Kerala dated 11.11.2016

Annexure R8(b)True copy of the counter affidavit in WP(C)
No. 36538/2016 before hon’ble High Court of Kerala dated
3.12.2016

Annexure R8(c)True copy of the affidavit filed by Sri AJ
Abraham in WP(C) No. 31869/2016 before hon’ble High
Court of Kerala dated 29.9.2016






