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STATEMENT OF FACTS ON BEHALF OF 3BR AND

12TH RESPONDENT IN O.A. No. 102/2020 FILED BY
SHRI. NISHANTH GOPAL BEFORE THE

NATIONAL GREEN TRIBUNAL, ZONAL BENCH, CHENNAIL

All the allegations and averments raised in the original application

| except those which are specifically admitted hereunder are denied.

a)

The_ decision to dredge the Thottappally estuary was taken as a

preventive measure by the 12th respondent under National Disaster
Management Act, 2005 and the said Act does not permit such issues
to be agitated before any other Court or Forum except the Honorable
High Court or the Supreme Court as per section 71 As per Section 72
of the Disaster Management Act, 2005, the said Act will have
overriding effect on any other laws. The dredging activity of the

Thotfappally spillway channel and pozhy mouth was required to be

done to avoid the risk of flooding in Kuttanad area. The 12th
respondent entrusted the task of assessing flood control measures that
could be adopted to an eminent Scientist Dr.M.S.Swaminathan and [I'T

Chennai.

In the above circumstances, as per GO (Rt) No. 385/2019/WRD,
dated: 31.05.2019 an agreement was executed by the Department of

Irrigation, Kerala with the Kerala Minerals and Metals Ltd, whichis a

" Public Sector undertaking to remove the Mineral sand from

Thottappally pozhy. As per Notification dated 28.03.2020, the
Ministry of Environment, Forest and Climate Change has exempted

Environmental Impact Assessment (EIA) clearance for dredging and
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desilting rivers and canals for their maintenance, upkeep and disaster

management.

b) Under Disaster management, the works of deepening and widening the
Thottappally spillway channel, spillway mouth and removal of the
sand in the leading channel are carried out to facilitate the free flow of
water to ensure the safety of the people and to avoid any flooding in
Kuttanad area. The work envisages removal of sand deposited on the
mouth of the pozhy, which happens to contain atomic minerals.
Removal of these minerals done by Kerala Minerals and Metals Ltd
which is a State Public Sector undertaking, so as to ensure that no
minerals in the sand are wasted or filtered away. This does not fall
within the meaning of Section 3(d) of the Mines and Minerals
(Development and Regulation) Act, 1957 which defines “Mining
Operations™ as any operations undertaken for the purpose of winning
any minerals. No extraction of minerals has been carried out at
Thottappally estuary. The whole accumulated sand was transported by
Kerala Minerals and Metals Ltd, to their plant at Chavara, at price
fixed by the Government of Kerala.

c¢&d) The whole accumulated sand was transported by Kerala Minerals and
Metals Ltd, to their plant at Chavara. Acknowledgment receipt for
each vehicle transporting the sand was issued and the same was
entered in the register book maintained ;at site itself. Measurements
were also recorded in these receipts and register book . The sand was
transported by Kerala Minerals and Metals Ltd, only after the
execution of necessary agreements and the remittance of the amount

fixed by the Government.

¢) Since the sand contained atomic and other rare earth minerals, Kerala
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Minerals and Metals Ltd, and Indian Rare Earths Limited(IREL) are
the authorised agencies in Kerala to remove the same. Hence the State
Government decided to award the removal of sand to Kerala Minerals

and Metals Ltd, which 18 a Public Sector undertaking.

) Undef Disaster management, the works of deepening and widening of
the “Thottappally spillway channel, spillway mouth” and removal of
the sand in the leading channel are carried out to facilitate thc free
flow of water to ensure the safety of the people and to avoid any
flooding in Kuttanad area. The actual design capacity of Thottappally
spillway is 1800 cubic metre/second but it gets reduced to 600 cubic
metre/second due to the reduced width of pozhy. Due to the formation
of sand and plantations such as Casuarinas tree in the pozhy, the width
was reduced from 380 metre to 150 metre. The shortage of width at

mouth decreases the efficiency of flow of the flood water in to the sea.

g to h) To safeguard the lives and properties of the inhabitants in Kuttanad
region, the excess flood water should be drained out to the sea through
the si)illway. Under the above circumstances as per the Government
order No. GO(Rt) 385/2019/WRD dated: 31.05.2019, an agreement
was executed by the Department of Irrigation Kerala with the Kerala
Minerals and Metals( KMML) which is a State Public sector
undertaking to remove the mineral sand from Thottappally. Copy of
the above Government Order and the Agreement is produced herewith
and marked as Apnexure R12(1) and Annexure R12(2). The present

case does not fall within the definition of “Mining Operations”, but it

is a preventive measure taken by the Government of Kerala to counter
the threat posed by the nature, particularly the flooding of Thottappally

spillway which has on the past caused the extensive damage to the

people living in and around the said areas.
CE:?:%L
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i to m) The Government of Kerala acted under the Disaster Management Act
to prevent repetition of floods, which have ravaged parts of the State
of Kerala. Steps have been taken in line with the report submitted by
the experts in the field, M.S.Swaminathan Committee constituted to
study the impact of floods in Kerala and it provide methods to prevent
the recurrance of such calamities. The removal of sand from the mouth
of the Thottappally estuary is only to prevent the flooding of adjoining
areas by a natural disaster in the form of an unprecedented rainfall. As
per the M.S.Swaminathan report, the preventive measures adopted by
the Government of Kerala cannot be described as an activity covered

under the Kerala Atomic Mineral Rules.

GROUNDS

A - Environmental clearance is not necessary for the dredging and
desilting activities in rivers and canals for their maintenance , upkeep
and disaster management vide Notification dated: 28.03.2020 of the

Ministry of Environment, Forest and Climate Change.

B and C - The Flood is causing extensive damages to areas in and
around the Kuttanad region, the Government of Kerala entrusted the
task of assessing flood control measures that could be adopted to an
eminent Scientist Dr.M.S.Swaminathan and IIT Madras. As per the
above recommendation, Government have decided to remove sand
blocking at Thottappally spillway. Since.it was found that the sand
contained atomic and other rare earth minerals, the State Government
decided to award the removal of sand to Kerala Minerals and Metals

Ltd, which is a Public sector undertaking.

D to J - The dredging, deepening and widening the spillway channel is

part of disaster management and removal of ferrying sand after such
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dredging also come under the disaster management and hence there is
no réquirement to obtain Environmental clearance .Vide clause seven
of Appendix IX of Notification dated: 28.03.2020 issued by Ministry
of Environment, Forest and Climate Change, dredging and desilting of
damé, reservoirs, barrages, rivers and canals for the purpose of their
maintenance, upkeep and disaster management have been exempted

from Environmental clearance.

K to M - No extraction of minerals has been carried out at
Thottappally estuary. The whole excavated sand was transported by
Kerala Minerals and Metals Ltd, to their plants at Chavara.

Acknowledgment receipt for each vehicle, transporting the sand was

issued and the same was entered in the register book maintained at site
itself, Measurements were also recorded in these receipts and register
book at itself. The sand was transported by Kerala Minerals and Metals
Ltd, only after the execution of necessary agreements and remittance

of the amount fixed by the Government.

N to P - The dredging operation is undertaken at the instance of the
State Government. It is a part of the planning, organization and co-
ordinations as per the provisions of Disaster Management Act. Any
action taken under this Act cannot be challenged before any other
court except the Honourable High Court and Honourable Supreme

Court. Further the provisions of the Disaster Management Act will

have an overriding effect over any other laws. Therefore, the present
proceedings are not maintainable before the Honourabe Tribunal and

ought to be dismissed.

In view of the facts stated above, the Original Application is devoid of

REEIA JUSTUS
1 Under Secretary to Gaovl.
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any merits and hence liable to be dismiss
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' AGREEMENT NO. 47/SE/ISC/2019-20 DATED:- 11102019

CONTRACT AGREEMENT entered into this 11 day of. Oetater
019 (Two Thousand and Nineteen) beiween The General Manager, The Kerzh
flincrals and Metals Limited, Mineral Separation Umt, Kovilthottam, Chavai:
lam-691583 (heremaﬁer called as the KMML) on the one part and :éx
upenntcndmg Engmeer Trrigation South  Circle, - Thiruvananthapuram. for anx -
ehalf of the Govemnr of Kerala (bereinafter catied the Government) on the othsr nogt
or the execution of the work “Removal of Mineral Sand from Thoti: =a**m*
P}Hwav Channel and Pozbymouth” by the former, for the use of the IrA _::.‘a .
epartment for Government of Kerala State as per GO(R{) No. 38572019/ WRD gareq
1.05.2019 accompanying conditions approved by the Superimending Engiree:.
gar:on South Circle, Thlruvanamhapuram which form part of this ag agreement..
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o mﬁdelwadbyﬁaeabove mmtxmmCmum The General Manager, KMML on
Afof The Kerala Minerals and Metals Limited. ..
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AGREEMENT NO. 47/SE/ISC/2019-20 DATED:- 11102019
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lie agreement in this regard will come into foree accarding to the government -

OLRtIND 385/2019/WRD i’)md 3170672019 of water resources department sns 3 g

fper the conditions of Expression of Interest and letter No. DB 4661 [2013/!5{. mxm
'5932019 o , o :

f 1. The GO(R‘] No. 335/2“1911’4!{0 dated; 31 05,2619 s binding in tais agrre
and KMML should tiepos[t amount of Rs. 464. SSjmx as mpulateé in G 0 Gener
= ‘rhe firm shnuld emmin 1o a:tagmsment with tb.e \epartme _tan d shm.\sé dwﬁ& R
- an amount equal to 10 percent of the assessed value of the sand 1o be remeved o - o
security deposit -calculated based ' on the government order .07
No.385/2019/WRD dated 31/05/2019. Minimum of 50% of the Secursy :
shall be deposited at Treasury at the time of execunng the contract and the sa.ar?
~ .amount as Bank Guarantee as stipulated by the letter referred above {Leter e
D8-4661/2018/1SC dated: 05.08.2019 from the Supeﬁntendmg Engineer;. T
SUhSEQuent G.O's and dacisian:s mutuaiiy agreed will also form the pare >0 7

Agreement.

. The agreement is in force for a period of 3 months which will be revisited i T
govemment as per the recommendations of {:hief Engineer (lAi

| 4 The successfui firm should dredge or excavate the d&pasated sand from the Soes

~ pointed out by Executive Engineer or authorized officer at site and gdeps @0
balance sand at the places specified by the desartiental officers aiter SNETaCT

-~ the mineralslfmm the deposit. |

.a 5.. The stacked materiais should be measured and reported. to {Imeef AT
Exammeras per rules prevailingm tne department. .

6. The ‘_cxt‘ractec’f sand shfm!d be weighed at sim using the weigh bridge insra e ©
site at the cost of KMML. '

'; 7. The firm should deposit the amount for the measurcd guantity in the ‘ﬂﬁ AT
L of the Executive Bngineer. Irrigation Division, Alappuzha before FeTLeN
i t:ixe site .
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AGREEMENT NO. 47/SE/ISC2019-20 DATED:- 11.162019

CONTRACT AGREEMENT entered into this 11™ day of October
2019 (Two Thousand and Nineteen) between The General Manager, The Kerala
 Minerals and Metals Limited, Mineral Separation Unit, Kovilthottam, Chavara,
Kollam-691583 (hereinafter called as the KMML) on the one part and the
Superintending Engineer, [rmgaton South Circle, Thiruvananthapuram, for and on
behalf of the Governor of Kerala (hereixafter called the Government) on the other par,
for the execution of the work “Removal of Mineral Sand from Thottappally
Spitlway Channel and Pozhymouth” by the former, for the use of the Irrigation
Department for Government of Kerala State as per GO({Rt) No. 385/2019/WRD dated:
31.05.2019 accompanying conditions approved by the Superintending Engineer.
[rrigation South Circle, Thiruvananthapuram which form part of this agreement.

General Manager, KMML Superintending Engineer
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Sioned and delivered by the above mentioned Contractor
behalf of The Kerala Minerals and Metals Limited.

General Manager, KMML

'; In the presence ofi-
| 1. Smt SubhaR.V, Head Draftsman
2. Sri. M.R. Bimal Joshi,
Chief Manager (S&D),
IRE (India) Limited, Chavara. |
Siened and delivered by Sri. Philip Mathai, Superintending Engineer, Imgation South Cclz,
Thinnvananthapuram for and on behalf of the Govemor of the State of Kerala.

Superintending Engineer
[migation South Circle, Thiruvananthapuram
(for and on behalf of the Governor of the State of Kerala)

In the presence of--
1. Smt SubhaR. V, Head Drafisman

2. Sh. MR Bimal Joshi, \Q;:y/
Chief Manager (S&D), A" :
(S&D) \f\wz ¢ EXECUTIVE PRGIVEY;

IRE {India) Limited, Chavara. WBBIGATION DIVISIQHE
ALAPPUZHA,
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AGREEMENT NO, 47/SE/ISC2019-20 DATED:-11.102019

Name of Work: “Removal of Mineral Sand from Thottappally Spilbvay Channel and
Pozhymouth”

General Manager, KMML Supeninterding Engineer
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9. The work has to be completed at an early date not later than 90 days from the date
()[;1gg‘f}(,‘me!il‘..,.‘-;_;; s e e

10.All the cadal provisions and current Government orders will be applicable to the
firm {or this work.

1 1. The KMML should not make any damages to the existing structures and should not
cause pollution to the envivonment. [f such incidents happens the agreement

12.authority has got the right to terminate the contract at the risk and lost of the firm,
and such liabilities will be recovered by enforcing RR proceedings.

13.After completion of the work the SD will be reimbursed after deducting any lability
assessed by the department.

{+.The sand should be removed only after getting prior permission from the
concerned officers and only from the places pointed out by the engineer in charge
and as per the direction of Engineers in charge.

15.The sand should be transported only during the working days from 8AM-5PM after
getting the necessary pass.

16. The sand should be removed with necessary pass specifically mentioning the lorry
number and quantity. Over loading will not be allowed.

17. No claim is entertained if the quantity of sand to be removed is less than the
estimated quantity.

18.Al1 the expenses required for dredging excavation, stacking, reporting of
measurements, separating minerals, dumping the balance sand to the places
pointed out by the Department officers, conveyance of mineral sand etc are to ba
borae by KMML.

19.The KMML should employ campetent technical hand and sufficient employers at
site for smonth progress of the worl

20.Any legal dispute in the agreement with the department has to be carried out only
in the Civil Court stationed at the office where agreement is executed

R




(3)

21.There should not be any dispute on the quantity and quality of material available ar

for dredging.

22.Any labour problems and lacal {ssues arising during the execution should be solved

by the KMMU itsell.

After taking the quantity stipulated in this letter the agreement should be

..rengwed. .

General Manager, KMML Superintending Engineer
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