BEFORE THE NATIONAL GREEN TRIBUNAL SITTING
AT CHENNAI

(Under Section 18(1) read with Section 16(c) [in relation to orders under Section
33-A of the Water (Prevention and Control of Pollution) Act 1974, (6 of 1974)]
and Section 14 [in relation to orders under Section 31-A of the Air (Prevention

and Control of Pollution Act, 1981, (14 of 1981)], of the National Green Tribunal

Act 2010 (19 0of 2010)

Appeal No. 10 of 2020 (SZ)
&
I.A. No. 26 of 2020(SZ)

IN THE MATTER OF
M/s Fatima Poultry Farm Rep by its
Proprietor Mohd Raza Nabi, S/0. Haji Ali Nabi.

APPELLANT
AND
Telangana State Pollution Control Board,
Hyderabad, Telangana State & 2 others
RESPONDENTS

ADDITIONAL DOCUMENTARY RECORDS &
WRITTEN SUBMISSIONS
IN THE MATTER OF MAINTAINABILITY
OF THE MATTER

FOR INDEX: KINDLY SEE INSIDE

BASTAWALA ASSOCIATES
SAROSH BASTAWALA
Advocate Supreme Court of India
Flat No 408 Block B, Okaz Apts, Humayun Nager,
Mehdipatnam, HYDERABAD 500028 T.S.
saroshsb@gmail.com Cell No 9391115412

COUNSEL FOR THE APPELLANT




1

BEFORE THE NATIONAL GREEN TRIBUNAL
SITTING AT CHENNAI

{Under Section 18(1) read with Section L6(c) [in relation to orders under
Section 33-A of the Water (Prevention and Control of Pollution) Act 1974,
(6 of 1974)] and Section 14 [in relation to orders under Section 31-A of the
Air (Prevention and Control of Pollution Act, 1981, (14 of 1981)], of the
National Green Tribunal Act 2010 (19 of 2010)

Appeal No. 10 of 2020 (SZ)
&
L.A. No. 26 of 2020(SZ)

IN THE MATTER QF
M/s Fatima Poultry Farm Rep by its
Proprietor Mohd Raza Nabi, S/0. Haji Ali Nabi.

APPELLANT
AND
Telangana State Pollution Control Board,
Hyderabad, Telangana State & 2 others -
RESPONDENTS

FILING INDEX
ADDITIONAL DOCUMENTARY RECORDS &
WRITTEN SUBMISSIONS IN THE MATTER OF
MAINTAINABILITY OF THE MATTER

SI. PARTICULARS Page
No Nos
i Written Submissions in the matter of 4.58

Maintainability of the matter

Additional Documentary Records in the matter

Order of the High Court of Hyderabad in

2. |the matter of withdrawal of W.P. No. 59-60
10680 of 2020
Order of the High Court of Hyderabad in

3. | the matter of withdrawal of W.P. No. 61-62

22353 0f 2019

RE COURT OF
i i ERRATIONAL l
h “ ARBITRATOR H




2~

[, |Petition& Affidavit in W.P. No. 10680 of | (1 - 57
© 12020
Letter of the Petitioner to the Tahsildar,
5 | Maheshwaram, dated 25-07-2020 with 1 76-78
hand written postscript
6 Letter of the Petitioner to the Tahsildar, 7980
* | Maheshwaram, dated 13-07-2020
Letter of the Tahsildar Maheshwaram
7. | Mandal in letter No B/ 1212/2020 dated 07- | 81-82
07-2020
3 Letter of the Tahsildar, Maheshwaram, to 33.84
* | the Respondent No 1, dated 04-07-2020
9 Legal Notice issued t0 the Tahsildar 85.89
+ | Maheswaran Mandal dated 03-07 -2020 |
10 Email of Rejection of the application to 90
* | Consent to Operate dated 12-06-2020
Office Order of the Respondent No 1in
11. | Order No 19/TSPCB/Gen/ CFE&CFO/HO 91
/2016 dated 29-04-2020
Case Law & Materials (arranged chronologically)
12, | Mills Vs Jennings [1877 M. 275] 92-103
13 Young Vs Bristol Aeroplane Co Ltd 1946 104-
" |AC 163 133
14 In Re, Ma Mya Vs Ma Theim, AIR 1927 134-
" |Rang 4 147
15 State of Bihar Vs Abdul Majid, AIR 1954 148-
" |SC 245 156
Vl .| Subbarayudu Vs the State AIR 1955 AP 87 | 157-
" | (FB) 168
Sri Venkateswara Rice Ginning & 169-
17. | Groundnut Oil Contractors Vs State of A.P. 172
1971 (2) SCC 650
18 Mamleshwar Prasad & Another Vs 173-
| ~7* | Kanhaiya Lal (1975) 2 SCC 232 177 |

OCAYE j
JENE COURT 07

AL !




S

The Mumbai Kamgar Sabha Bombay, Vs 178-
19. | M/s Abdulbhai Faizullabhai (1976) 3 SCC 198
| 832 7
20 Rameshwarlal Vs Municipal Council, - 199-
" 1(1996) 6 SCC 100 200
21 L. Chandra Kumar Vs Union of India 201-
" 1(1997) 3 SCC 261 251
29 Sub-Inspector Rooplal Vs Lt Governor, 252-
" [(2001) 1 SCC 644 270
23 Gov of A.P. Vs A.P. Jaiwal, (2001) 1 SCC 271-
" | 748 /) 286
Filed by
SAROSH BASTAWALA

Advocate Supreme Court of India
Flat No 408 Block B, Okaz Apts,
Humayun Nager, Mehdipatnam,
HYDERABAD 500028 T.S.
saroshsb@gmail.com

Phone 9391115412

Dated 21-12-2020
HYDERABAD T.S.




/

'BEFORE THE NATIONAL GREEN TRIBUNAL
SITTING AT CHENNAI

(Under Section 18(1) read with Section 16(c) [in relation to orders under
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(6 of 1974)] and Section 14 [in relation to orders under Section 31-A of the

Air (Prevention and Control of Pollution Act, 1981, (14 of 1981)], of the

National Green Tribunal Act 2010 (19 of 2010)

Appeal No. 10 of 2020 (SZ)
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[N THE MATTER OF

M/s Fatima Poultry Farm Rep by its

Proprietor Mohd Raza Nabi, S/o. Haji Ali Nabi.
APPELLANT

AND
Telangana State Pollution Control Board,
Hyderabad, Telangana State & 2 others
RESPONDENTS

WRITTEN SUBMISSIONS
IN THE MATTER OF MAINTIANABLITY
OF THE MATTER

The following arguments are advanced by the Counsel for
the Appellants in this matter of the maintainability of this

petition for the following reasons thereto;

. The Appellant has been running a Poultry Farm in

Thummaluru Village, Maheshwaram Mandal, R.R District,
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a southern outlying area about 40+ Kilometers from the
Main Hyderabad City on the main state highway leading to
Srisailam since 2003. The project itself is about 3 kilometers
from the main village also and was in a areas which was a

wilderness, when the farm came about to be established.

7 Around 2005 to 2008, when the New International
Airport the Rajiv Gandhi International Airport was sited on
this Southern tangent of the City of Hyderabad, this area fell
to the rear entrance of this airport and atter 2011 scattered
development of Row Houses and Villas commenced in this

arca.

3. One such development was the “Banyan Tree Retreat”
which was developed in the area, and totally contrary to the
Qanction Plan of the said development a row of villas was
built by the developers on the very southern perimeter of the

said development without any set back and open spaces as
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required by development regulations. An Association of
these villa owners are the Respondent No 3 in this matter
who after half a decade of their acquisition of the property
have maliciously and mischievously made this false and
fabricated complaint, with local political backing, to cause
substantial financial losses to the Appellant and by this
economic duress force the Appellant to sell these lands

cheaply to local politicians and bigwigs.

4. The Respondent No 1 has only in this grand conspiracy
has chosen to act as the instrument of this malicious and
mischievous exercise, and by a series of tainted and twisted
reasoning have chosen to issues a purported “closure order”
to the Poultry farm of the Appellant. The Complaint was
received by the Respondent No 1 on 24-06-2019 and
inspection was conducted within eight days thereof on 02-
07-2019, show cause notice came to be issued on 06-07-

2019 on which same day a detailed report also came to be
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filed with the respondent No 1, and another inspection

memo came to be issued within six days therefrom.

5. The Appellant came about respond to these false and
baseless allegations on 03-08-2019 and after conducting a
kangaroo court or purported “Legal Hearing”, on 13-09-
2019 issued the purported Closure Order '[impugned order]
on 27-09-2019, purported to be on the basis of a decision of
this Learned Tribunal 25-01-2017, under G.O.Ms. No 111
dated 08-03-1996, which does not pertain to the
geographical area in which this order operates, and in full
and complete knowledge that this matter does not have the
remotest application to the area of the Appellant, and riding
on another purported Letter of the Central Pollution Control
Board dated 03-03-2017 purported to be issued in the matter
of “Directions under Section 18(1)(b) of the Water
(Prevention & Control) Act, 1974 and The Air (Prevention

& Control of Pollution) Act 1981, in the matter of Pollution
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Control in 17 categories of Highly Pollution industries and
ROG — Regarding Self-Monitoring bank of Compliance”,
but as the Industry of the Appellant being a “Poultry”, this
industry being in the Green Category in Entry No 33 of the
“Final Document on Revised Classification of Industrial
Sectors, dated 07-03-2016, the same would not be

applicable to the said unit.

6. The matter is also substantially covered in fact and law
by the final orders of the National Green Tribunal, in matter
of M/s New Era Poultries Vs State of Haryana and three
others, Appeal No 86 of 2016, final order dated 01-02-
2017, which matter also in the matter of a similarly
circumstances the National Green Tribunal was pleased to
pass final orders of relief to the Appellants in the facts and

circumstance similar to this matter.
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7. The Appellant had original approached the High Court
of Judicature at Hyderabad in W.P. No. 22353 of 2019 on
14-10-2019, and interim relief was granted first on 14-10-
2019 for ten day, and this interim protection was extended
by the Green Bench for two weeks on 25-10-201 9, and again
on 08-11-2019 for another two weeks after which the same
not being extended and the electricity supply being
disconnected, the Appellant filed a undertaking affidavit
before the Learned Honorable Court for eight weeks’ time
to obtain, “consent to operate” and the Court was pleased by
its order dated 06-12-2019 to grant six weeks’ time to obtain

consent to operate in the matter.

8. The Appellant has thereunder under the due process of
law approached the Respondent No. 1 in Application No
2341317 (under Application Receipt No 158400630) dated
14-01-2020 for formal consent to operate the said poultry

farm, even though throughout its existence the farm never
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had more than the stipulated One Lakhs Birds on its

establishments to require it to obtain such a consent.

9. The Appellant has in detail set out the grounds under
which this adjudication of the closure order is a colorable
piece of administrative action as the very basis on which it
is purported to be issued in nonexistent and the
instrumentalities of state have acted under dictation of their
political and official influencers and is contrary to all norms

of law and justice as applicable to such matters.

The main point in the matter of maintainability is therefore

as under;

1. Whether the Appellant is permitted
to maintain this petition under Section
18(1) read with Section 16(c) of the

National Green Tribunal Act, (Central
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Act 19 of 2010), [in relation to orders
under Section 33-A of the Water
(Prevention and Control of Pollution)
Act 1974, (6 of 1974)] and Section 14
of the National Green Tribunal Act,
(Central Act 19 of 2010) [in relation to
orders under Section 31-A of the Air
(Prevention and Control of Pollution
Act, 1981, (14 of 1981)], of the National
Green Tribunal Act 2010 (19 of 2010)
when having first approached the High
Court of Judicature at Hyderabad, and
later withdrawn, in the very same

matter.

2. Whether the judgement in the
matter of final orders of the National

Green Tribunal, in matter of M/s New

I
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Era Poultries Vs State of Haryana and
three others, Appeal No 86 of 2016,
final order dated 01-02-2017 , passed
by a tribunal (court) of concurrent
jurisdiction is a binding precedent on
this matter as the factual issues in both
this case and the case referred to are

nearly one and the same.

Factual similarities between this matter and the matters
arising adjudicated in M/s New Era Poultries Vs State of
Haryana and three others, Appeal No 86 of 2016, final
order dated 01-02-2017 by the National Green Tribunal,
New Delhi. It is also understood by the records that the
matter has become final and there is no appeal to the

Supreme Court of India.
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FIRST POINT

1. Whether the Appellant is permitted to maintain this

petition under Section 18(1) read with Section 16(c) of the

National Green Tribunal Act, (Central Act 19 0f 2010), [in

relation to orders under Section 33-A of the Water

(Prevention_and_Control of Pollution) Act 1974, (6 of

1974)] and Section 14 of the National Green Tribunal Act,

(Central Act 19 of 2010) [in relation to orders under

Section 31-A of the Air (Prevention and Control of

Pollution Act, 1981, (14 of 1981)], of the National Green

Tribunal Act 2010 (19 of 2010) when having first

approached the High Court of Judicature at Hyderabad,

and later withdrawn, in the very same matter.

In the matter of the First Point that a petitioner which is a
Statutory Right survives even though the case of L. Chandra

Kumar Vs the Union of India, (1997) 3 SCC 261, and this is
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discussed in Paras 82 to 89 of this judgement of his Lordship
Chief Justice A.M. Ahmadi, (as he was then), experts of the

same are hereunder;

Para 82: There are pressing reasons why we are anxious
to preserve the conferment of such a power on these
Tribunals. When the Framers of our Constitution
bestowed the powers of judicial review of legislative
action upon the High Courts and the Supreme Court,
they ensured that other constitutional safeguards were
created to assist them in effectively discharging this
onerous burden. The expectation was that this power
would be required to be used only occasionally.
However, in the five decades that have ensued since
Independence, the quantity of litigation before the High
Courts has exploded in an unprecedented manner. The
decision in Sampath Kumar case [(1987) 1 SCC 124 :
(1987) 2 ATC 82] was rendered against such a
backdrop. We are conscious of the fact that when a
Constitution Bench of this Court in Sampath Kumar
case [(1987) 1 SCC 124 : (1987) 2 ATC 82] adopted
the theory of alternative institutional mechanisms, it
was attempting to remedy an alarming practical

situation and the approach selected by it appeared to be
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most appropriate to meet the exigencies of the time.
Nearly a decade later, we are now in a position to
review the theoretical and practical results that have
arisen as a consequence of the adoption of such an

approach.

Para 83. We must, at this stage, focus upon the factual
position which occasioned the adoption of the theory
of alternative institutional mechanisms in Sampath
Kumar case [(1987) 1 SCC 124 : (1987) 2 ATC 82] .
In his leading judgment, Ranganath Misra, J. refers to
the fact that since Independence, the population
explosion and the increase in litigation had greatly
increased the burden of pendency in the High Courts.
Reference was made to studies conducted towards
relieving the High Courts of their increased load. In this
regard, the recommendations of the Shah Committee
for setting up independent Tribunals as also the
suggestion of the Administrative Reforms Commission
that Civil Service Tribunals be set up, were noted.
Reference was also made to the decision in Kamal
Kanti Dutta v. Union of India [(] 980) 4 SCC 38 : 1980
SCC (L&S) 485] where this Court had, while

emphasizing the need for speedy resolution of service
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disputes, proposed the establishment of Service

Tribunals.

Para 84. The problem of clearing the backlogs of High
Courts, which has reached colossal proportions in our
times is, nevertheless, one that has been the focus of
study for close to half a century. Over time, several
Expert Committees and Commissions have analyzed
the intricacies involved and have made suggestions, not
all of which have been consistent. Of the several
studies that have been conducted in this regard, as
many as twelve have been undertaken by the Law
Commission of India (hereinafter referred to as “the
LCI”) or similar high-level committees appointed by
the Central Government, and are particularly
noteworthy. [Report of the High Court Arrears
Committee 1949; LCIL [4th Report on Reform of
Judicial Administration (1 958); LCI, 27th Report on
Code of Civil Procedure, 1908 (1964); LCI 4lst
Report on Code of Criminal Procedure, 1898 (1969);
LCI, 54th Report of Code of Civil Procedure, 1908
(1973),; LCI, 57th Report on Structure and Jurisdiction
of the Higher Judiciary (197 4); Report of High Court
Arrears Committee, 1972 LCI, 79th Report on Delay

o J'\‘ H

3451 SUPREME COURT o |
e Imum ;
o LINTERHATIONAL

TR AREITRATOR




")

and Arrears in High Courts and other Appellate Courts
(1979); LCI, 99th Report on Oral Arguments and
Written Arguments in the Higher Courts (1984); Satish
Chandra Committee Report 1986: LCI, 124th Report
on the High Court Arrears — A Fresh Look (1988),
Report of the Arrears Committee (1989-90).]

Para 86. After analyzing the situation existing in the
High Courts at length, the LCI made specific
recommendations towards the establishment of
specialist Tribunals thereby lending force to the
approach adopted in Sampath Kumar case [(198 7)1
SCC 124 : (1987) 2 ATC 82] . The LCI noted the
erstwhile international judicial trend which pointed
towards generalist courts yielding their place to
specialist Tribunals. Describing the pendency in the
High Courts as “catastrophic, crisis-ridden, almost
unmanageable, imposing ... an immeasurable burden
on the system”, the LCI stated that the prevailing view

in Indian Jurisprudence that the jurisdiction enjoyed by
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the High Court is a holy cow required a review. I,
therefore, recommended the trimming of the
jurisdiction of the High Courts by setting up specialist
courts/Tribunals while simultaneously eliminating the

jurisdiction of the High Courts.

Para 87. It is important to realize that though the theory
of alternative institutional ~mechanisms  was
propounded in Sampath Kumar case [(1 987) 1 SCC
124 : (1987) 2 ATC 82] inrespect of the Administrative
Tribunals, the concept itself — that of creating
alternative modes of dispute resolution which would
relieve High Courts of their burden while
simultaneously providing specialized justice — is not
new. In fact, the issue of having a specialized tax court
has been discussed for several decades; though the
Report of the High Court Arrears Committee (1972)
dismissed it as “ill-conceived”, the LCL in its 115th
Report (1986) revived the recommendation of setting
up separate Central Tax Courts. Similarly, other
Reports of the LCI have suggested the setting up of
“Gram Nyayalayas” [LCI, 114th Report (1986)],
Industrial/Labour Tribunals [LCL 1 22nd Report

ST
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(1987)] and Education Tribunals [LCI, 123rd Report
(1987)].

Therefore, having withdrawn voluntarily from the
adjudicatory process of the Local High court the issues in
fact in the matter, still remain open for adjudications, and
hence need to be looked into the matters. Also the matter is
aptly illustrated an analogous case, when in the teeth of a
final order of the High court of Haryana in Writ Petition No
8262 of 2007, dated 03-07-2012, the National Green
Tribunal, Principal Bench, New Delhi, in Appeal No 56 of
2016, took it upon itself to hear and adjudicate at length the
matter [which is also factually very very similar to the case
at hand], and decided the matter per its order dated 01-02-
2017. (Order is filed as Annexure No 22 on pages 195to0 211
of the First paper Book, and the Order of the High Court of

Haryana is reproduced on Page 203 of the said compilation.
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SECOND POINT

2 Whether the judgement in the matter of final orders

of the National Green Tribunal, in matter of M/s New Era

Poultries Vs State of Haryana and three others, Appeal No

86 of 2016, final order dated 01-02-2017 , passed by a

tribunal (court) of concurrent jurisdiction Is a binding

precedent on this matier as the factual issues_in both this

case and the case referred to are nearly one and the same.

1. This Learned Honorable court is bound by the Doctrine
of Precedent, and the decision of the National Green
Tribunal, Principal Bench, New Delhi, in Appeal No 56 of
2016, [a matter very very similar to the case at hand}, and
decided the matter per its order dated 01-02-2017. (Order is
filed as Annexure No 22 on pages 195 to 211 of the First

paper Book) of the said compilation.
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2. The doctrine of precedent, “when a single precedent is
concerned it is possible to point to three stages in judicial
reasoning by analogy although it is not suggested that they
are always separated in practice. First comes the perception
likeness between the previous case and the one before the
court. Next there is the determination the ratio decidendi of
the previous case and finally there is the decision to apply
that ratio to the instant case. Analogy may be said to be
employed at the first stage; it plays no part at the second
stage but it is frequently decisive at the third where the judge
has to consider whether the facts of the case before him
resemble those of the previous case sufficiently to
necessitate the application of its ratio decidend;, or to Justify

him in applying it if he wishes to do so!.

3. Judicial reasoning by analogy is incomplete. The facts

mentioned in a dictum rather than those of a previous case

! Cross, Rupert & Harris, J -W., Precedent in English law, 4% Edition, 2007, reprinted 2014, south Asia
Edition, Clarendon Law Series, Oxford, page 192,
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are frequently the starting point, and the reasoning is usually
concerned with more than one past decision. When several
decisions are involved the reasoning consists of four stages,
the perception of analogies, (which may frequently conflict),
between the instant case and a number of previous ones, the
determination of the rationes decidendi, of the previous
cases, the construction of a rule or rules, from those rationes,
and the decision to apply the rule or one of the rules, to the
instant case. Not withstanding the inadequacy of the
forgoing discussion, it is hoped that enough has been said to
enable the reader to realize that there is a danger that this
kind of analogical reasoning, may occasionally become too

narrow and thus degenerate into conceptualism?.

4. The Doctrine of Precedent is also applicable to
Tribunals, as the Supreme Court of India in Sub-Inspector

Rooplal & another Vs Lt Governor, through Chief

? |bid Page 196.
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Secretary Delhi & others, (2000) 1 SCC 644, per the
Learned Honorable Santosh Hegde, has held as under;

Para 12. At the outset, we must express our serious
dissatisfaction in regard to the manner in which a
Coordinate Bench of the Tribunal has overruled,
in effect, “an earlier judgment of another
Coordinate Bench of the same Tribunal. This is
opposed to all principles of judicial discipline. If
at all, the subsequent Bench of the Tribunal was
of the opinion that the earlier view taken by the
Coordinate Bench of the same Tribunal was
incorrect, it ought to have referred the matter to a
larger Bench so that the difference of opinion
between the two Coordinate Benches on the same
point could have been avoided. It is not as if the
latter Bench was unaware of the judgment of the
earlier Bench but knowingly it proceeded tb
disagree with the said judgment against all known
rules of precedents. Precedents which enunciate
rules of law form the foundation of administration
of justice under our system. This is a fundamental
principle which every presiding officer of a
judicial forum ought to know, for consistency in

interpretation of law alone can lead to public
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confidence in our judicial system. This Court has
laid down time and again that precedent law must
be followed by all concerned; deviation from the
same should be only on a procedure known to law.
A subordinate court is bound by the enunciation
of law made by the superior courts. A Coordinate
Bench of a Court cannot pronounce judgment
contrary to declaration of law made by another
Bench. It can only refer it to a larger Bench if it
disagrees with the earlier pronouncement. This
Court in the case of Tribhovandas Purshottamdas
Thakkar v. Ratilal Motilal Patel [AIR 1968 SC
372 : (1968) 1 SCR 455] while dealing with a case
in which a Judge of the High Court had failed to
follow the earlier judgment of a larger Bench of

the same Court observed thus:

“The judgment of the Full Bench of the
Gujarat High Court was binding upon Raju,
J. If the learned Judge was of the view that
the decision of Bhagwati, J., in Pinjare
Karimbhai case [Pinjare Karimbhai v. Sukla
Hariprasad, (1962) 3 Guj LR 529] and of
Macleod, C.J., in Haridas case [Haridas v.
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Ratansey, AIR 1922 Bom 149 (2) : 23 Bom
LR 802] did not lay down the correct law or
rule of practice, it was open to him to
recommend to the Chief Justice that the
question be considered by a larger Bench.
Judicial decorum, propriety and discipline
required that he should not ignore it. Our
system of administration of justice aims at
certainty in the law and that can be achieved
only if Judges do not ignore decisions by
courts of coordinate authority or of superior
authority. Gajendragadkar, C.J., observed in
Bhagwan v. Ram Chand [AIR 1965 SC
1767] :

‘It is hardly necessary to
emphasize that considerations of
judicial propriety and decorum
require that if a learned Single
Judge hearing a matter is inclined
to take the view that the earlier
decisions of the High Court,
whether of a Division Bench or of

a Single Judge, need to be
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reconsidered, he should not
embark upon that inquiry sitting as
a Single Judge, but should refer the
matter to a Division Bench, or, in a
proper case, place the relevant
papers before the Chief Justice to
enable him to constitute a larger
Bench to examine the question.
That is the proper and traditional
way to deal with such matters and
it is founded on healthy principles

of  judicial decorum  and

propriety.””

5. Also, the point of the applicability of the doctrine of
precedent to tribunals is also stated in Govt of A.P. & others
Vs A.P. Jaiswal and others, (2001) 1 SCC 748, per Justice
Santosh Hegde, in Para 24 as under;

Para 24. Consistency is the cornerstone of the
administration of justice. It is consistency which
creates confidence in the system and this
consistency can never be achieved without respect

to the rule of finality. It is with a view to achieve
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consistency in judicial pronouncements, the
courts have evolved the rule of precedents,
principle of stare decisis etc. These rules and
principles are based on public policy and if these
are not followed by courts then there will be chaos
‘1 the administration of justice, which we see in
plenty in this case. This Court in the case of Sub-
Inspector Rooplal v. Lt. Governor [(2000) 1 SCC
644 : 2000 SCC (L&S) 213 : (1999) 7 Scale 466]
held thus: (SCC p. 654, para 12)

«“At the outset, we must express Our serious
dissatisfaction in regard to the manner in which a
Coordinate Bench of the Tribunal has overruled,
in effect, an earlier judgment of another
Coordinate Bench of the same Tribunal. This is
opposed to all principles of judicial discipline. If
at all, the subsequent Bench of the Tribunal was
of the opinion that the earlier view taken by the
Coordinate Bench of the same Tribunal was
incorrect, it ought to have referred the matter 1o a
larger Bench so that the difference of opinion
between the two Coordinate Benches on the same

point could have been avoided. It is not as if the
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latter Bench was unaware of the judgment of the
earlier Bench but knowingly it proceeded to
disagree with the said judgment against all known
rules of precedents. Precedents which enunciate
rules of law from the foundation of administration
of justice under our system. This is a fundamental
principle which every presiding officer of a
judicial forum ought to know, for consistency in
interpretation of law alone can lead to public
confidence in our judicial system. This Court has
laid down time and again precedent law must be
followed by all concerned; deviation from the
same should be only on a procedure known to law.
A subordinate court is bound by the enunciation
of law made by the superior courts. A Coordinate
Bench of a court cannot pronounce judgment
contrary to declaration of law made by another
Bench. It can only refer it to a larger Bench if it

disagrees with the earlier pronouncement.”

6. It may be convenient at this state to notice the case law
and the passage from the text-books cited at the bar on the

Law of Precedent. The English Law on the subject has been
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succinctly summarized in Vol 18 of the Halsbury's Laws of

England page 210, para. 535 :

"It may be laid down as a general rule that part
alone of a decision of a Court of Law is binding
upon Courts of co-ordinate jurisdiction and
inferior Courts which consists of the enunciation
of the reason or principle upon which the question

before the Court has really been determined.”

7. The principle, underlying the aforesaid proposition, has
been clearly stated by Odgers in his Book "In the Common

Law", 3rd Edition, Vol. 1, pages 64 -- 65 as follows :

"There is no statute or common law rule by which
one Court is bound to abide by the decision of
another of equal rank; it does so simply from what
may be called the comity among Judges. In the
same way, there is no common law or a statutory
rule to oblige a court to bow to its own decisions;
it does so on the ground of judicial comity. This

so-called comity has, however, been formulated
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into rules which, though unwritten, are habitually

followed by our Courts."

8. The scope of the rule was elucidated by the Court of
Appeal in Young v. Bristol Aeroplane Co.’, 1944 - 2 All ER
293. The question there was whether the Court of Appeal
was not bound by its own earlier decisions. Lord Greene, M.
R.; exhaustively considered the question and came to the

following conclusion:

"On a careful examination of the whole matter, we
have come to the clear conclusion that this Court
is bound to follow previous decisions of its own
as well as those of Courts of co-ordinate
Jurisdiction. The only exceptions to this rule (two
of them apparent only) are those already
mentioned which for convenience we here
summarize (1) The Court is entitled and bound to
decide which of two conflicting decisions of its
own it will follow, (ii) The Court is bound to
refuse to follow a decision of its own which,

though not expressly overruled, cannot in its
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opinion stand with a decision of the House of
Lords. (iii) The Court is not bound to follow a
decision of its own if it is satisfied that decision

was given per incuriam.”

9. The statement of law is clear but the decision does not
denne what are Courts of co-ordinate jurisdiction. The
question whether the Rangoon High Court in exercise of its
ordinary original and appellate jurisdiction was not bound
by the reports of decisions of the Chief Court of Lower
Burma was raised and decided by the Full Bench of the
Rangoon High Court in -- 'Ma Mya v. Ma Thein’, AIR 1927
Rang 4. The Full Bench Cunliffe J. dissenting, held that the
High Court was not bound by the said reports. The decision
turned upon the question whether the Chief Court of Lower,
Burma, which was replaced by the High Court, which had
territorial jurisdiction not only in respect of lower Burma but
also upper Burma, was a Court of co-ordinate jurisdiction.

Rutledge C. J. held that "to decide whether the decisions of
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the late Chief Court are binding upon this Courts, we must

decide whether it is a Court of co-ordinate jurisdiction."”

10. A Division Bench of the Travancore Cochin High
Court in Unni Kunchu Moldeen v. Subramonia, Iyer, AIR
1953 Trav-C 283 had to consider whether the decisions of
the former Travancore and Cochin High Court were binding
on the post-Constitution High Courts of Travancore-Cochin.
The Full Bench disposed of the question with the
observation that it had been repeatedly told by that Court
that decisions of the former Travancore and Cochin High
Courts were only or persuasive value for them and that those
decisions did not bind them. That decision was obviously
based upon the assumption that the former State High
Courts, whose jurisdiction extended only over parts of the
present State, were not Courts of co-ordinate jurisdiction

with the present High Court. Neither of the former Courts
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had jurisdiction over the entire area of the present

Travancore -- Cochin State.

11. So too, a Full Bench of the Madhya Bharat High Court
in -- Chandulal v. Babulal', AIR 1952 Madh B 171 held
that the Madhya Bharat High Court could not be looked
upon as successor to Indore High Court or any High Court
of any covenanting State and, therefore, the High Courts of
the former covenanting States could not be regarded as
Courts of co-ordinate jurisdiction. In that view, they held
that the judgments of those Courts were not binding on the

High Court.

12, The Supreme Court in -- State of Bihar v. Abdul Majid
AIR 1954 SC 2435, held that the Supreme Court of India was
in no way bound by the decisions given by the former
Federal Court of India or by the Privy Council. There is no

discussion but the conclusion may be sustained on the basis
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that, in the view of the Supreme Court, neither the Privy
Council nor the Federal Court were Courts of co-ordinate
jurisdiction with the Supreme Court. It is, therefore,
manifest that the binding nature of the precedents of one
Court on another depends upon the fact whether such Courts

are Courts of co-ordinate jurisdiction or not.

13. Thus, the question whether the New Delhi Bench and
this bench are courts of coordinate jurisdiction; let us first
answer the question what are Courts of co-ordinate
jurisdiction? Courts of co-ordinate jurisdiction are those,
which exercise simultaneous jurisdiction over the same area
of law, or in respect of the same subject-matter in principle
but in diverse jurisdictions. The words can also be equated
to the words "co-ordinate jurisdiction" with the word
"concurrent jurisdiction”. Though the decisions already
cited may afford illustration, they do not definitely define

the term "co-ordinate jurisdiction". In my view, co-ordinate
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jurisdiction does not connote the same idea as concurrent

jurisdiction or simultaneous jurisdiction.

14. Concurrent jurisdiction is defined in Wharton's Law
Lexicon to mean the jurisdiction of several different
tribunals, both authorized to deal with the same subject-
matter at the choice of the suitor. But no definition is given
of co-ordinate jurisdiction in any of the Law Dictionaries. In
Chamber's Twentieth Century Dictionary (Mid-Century
Version), the meaning of the word "co-ordinate"” is given as
"of the same order or rank". Roget in "Thesaurus of English
Words and Phrases" gives that word under the heading
'comparative quantity." According to the author, it connotes

an idea of sameness of quantity or degree.

15. Tt is, therefore, clear that the connotation of the word
"co-ordination" is not the same as that of the word’s

concurrence or simultaneity. Simultaneity or co-existence is
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not a necessary ingredient of co-ordination. Co-ordination is
more comprehensive and takes in successive acts of the
same status or level. It would not be inappropriate to call a
successor Court a Court of co-ordinate jurisdiction, with its
predecessor if their jurisdictions at the point of time they
exercised it are similar to or co-extensive with each other.
The cases cited at the Bar amply show that the said word
was understood in the wider sense indicated by me. If it was
not used in the sense indicated by me, the entire discussion
of Rutledge C. J., in AIR 1927 Rang 4 would be
unnecessary for the Rangoon High Court could have
disposed of the matter on the basis that the successor High
Court could not be a Court of co-ordinate jurisdiction with
its predecessor the Chief Court of Lower Burma, But, on the
other hand, the learned Chief Justice assumed that they
would be Courts of co-ordinate jurisdiction if the other tests
laid down by him were satisfied At pp. 4 - 5, the learned

Judge laid down the following tests :
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"To decide whether the decisions of the late Chief
Court are binding upon this Court we must decide,
whether it is a Court of co-ordinate jurisdiction.
Admittedly, it is not so in respect of territorial
jurisdiction, as the Chief Court's jurisdiction was
confined to Lower Burma, while the High Court's
jurisdiction extends to upper Burma as well. In
origin, the Chief Court was the creation of the
Indian Legislature, and it was not a Court of
Record. The High Court by its Letters Patent is the
creation of the King Emperor and is declared to be
a Court of Record. It is in fact the King's Court
which the Chief Court never was. Its jurisdiction
in certain respects such as contempt and
mandamus is greater that that of the Chief Court.
I am, therefore, of opinion that the Chief Court
cannot be held to be a Court of co-ordinate

jurisdiction with the High Court."

16. If the tests laid down by the learned Judge were
satisfied, he would have certainly held that the Chief Court

of Lower Burma was a Court of co-ordinate jurisdiction with
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the High Court, Though Lord Greene, M. R., in (1944) 2
All ER 293 was only considering the question of the binding
nature of the earlier decisions of the Court of Appeal on the
same Court or a Division of that Court, the learned Judge
did not expressly or by necessary implication indicate that a
predecessor Court could not be a Court of co-ordinate
jurisdiction with its successor or vice versa. When the
decision of -- Mills v. Jennings', (1880) 13 Ch D 639 was
cited, Lord Greene pointed out that in that case, Cotton L.
J., justified his dissent from an earlier decision of the old
Court of Appeal in Chancery on the ground that it was not
uncommon to reconsider decisions given by the old Court of
appeal in Chancery. That passage is relied upon in support
of the argument that the simultaneous exercise of
jurisdiction by two Courts is a necessary condition for the
application of the doctrine of co-ordinate jurisdiction. The
learned Lord meant to make any such distinction. He only

pointed out the practice followed by the Court of Appeal in
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dealing with the earlier decisions of the old Court of Appeal
in Chancery, nor can the decision of the Division Bench of
the Travancore-Cochin High Court be legitimately invoked
by the learned Counsel for the petitioners in support of his
contention. There, if I may say so, the learned Judge rightly
assumed that the High Courts of Travancore and Cochin,
which exercised only jurisdiction over small areas were not
Courts of co-ordinate jurisdiction with the High Court of
Travancore-Cochin. This was not on the principle that the
earlier Courts were not exercising jurisdiction
simultaneously with the present High Court, but because of
the fact that their jurisdiction was not co-extensive with that

of the present High Court.

17. In Subbarayudu Vs the State AIR 1955 AP 87 (FB),
Subba Rao, C.J. has held as under;

“Para 24. The question, therefore, is whether the
Madras High Court is a Court of co-ordinate
jurisdiction with the Andhra High Court. As
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aforesaid, the Andhra High Court in effect and
substance succeeded to the entire jurisdiction
exercised by the Madras High Court within the
territories comprised in the Andhra State. At first,
the Madras High Court exercised jurisdiction over
the entire composite State. After the constitution
of the Andhra High Court the composite High
Court exercised jurisdiction over the territories of
the two States. After the inauguration of the
Andhra High Court, the jurisdiction was split up
an two High Courts are now exercising
jurisdiction separately over the two States. The
jurisdiction exercised by the Madras High Court
over the composite State till 1.10.1953 and over
the two States from 1.10.1953 to 5.7.1954 was co-
extensive with the present jurisdiction exercised
by the Andhra High Court in all respects except in
regard to territorial jurisdiction. The content of the
jurisdiction exercised by the Madras High Court
and the present Andhra High Court is the same,
though the area over which the said jurisdiction is
exercised is now limited in the case of both the
Courts. If the Andhra High Court is not a Court of

co-ordinate jurisdiction, it could reasonably be
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argued that the present Madras High Court is also
not a Court of co-ordinate jurisdiction with its
predecessor, the composite High Court, or, at any
rate with the Madras High Court before the
Constitution. I would, therefore, apply the
following test to ascertain whether the two High
Courts are of co-ordinate jurisdiction or not. viz.,

"Whether the two Courts are of equal rank

and status or of equal authority and exercised

similar jurisdiction."

Para 25 Applying the test, I have no hesitation to
hold that the Madras High Court and the Andhra

High Court are Courts of co-ordinate jurisdiction.

Para 26 Even if they are not Courts of co-ordinate
jurisdiction, in my view, the principle of State
decisis may usefully be invoked in‘ public
interests. In Broome's Legal Maxims, p. 103, 9th

edition, the said doctrine was stated as follows:

"It is then an established rule to abide by
former precedents stare decisis, where the

same points come again in litigation, as well
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to keep the scale of Justice steady and not
liable to waver with every new Judge's
opinion, as also because the law in that case
being solemnly declared, what before was
uncertain and perhaps indifferent, is now
become a permanent rule, which it is not in
the breast of any subsequent Judge to alter
according to his private sentiments ; he being
sworn to determine not according to his own
private judgment, but according to the
known laws of the land -- not delegated to
pronounce a new law, but to maintain the old

"Jus dicere et non jus dare".

(19) In Salmond's Jurisprudence, 10th Edition, p.
183, the principle was further elaborated in the

following manner:

"It does not follow that a principle once
established should be reversed simply
because it is not as perfect and rational as it
ought to be. It is often more important that
the law should be certain than that it should

be ideally perfect. These two requirements
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are to a great extent inconsistent with each
other, and we must often choose between
them. Whenever a decision is departed from,
the certainty of the law is sacrificed to its
rational development and the evils of the
uncertainly thus produced may far outweigh
the very trifling benefit to be derived from
the correction of the erroneous doctrine. The
precedent, while it stood unreversed, may
have been, counted on in numerous cases as
definitely establishing the law. Valuable
property may have been dealt with in reliance
on it; Important contracts may have been
made on the strength of it ; it may have
become to a great extent a basis of
expectation and the ground of mutual
dealings. Justice may, therefore,
imperatively require that the decision,
though founded in error, shall stand inviolate
none the less "Communis error facit jus". "It
is better", said Lord Eldon, that "the law
should be certain than that every Judge shall

speculate upon improvements in it".
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(20) There is no reason why the aforesaid salutary
principle should not be followed in the case of
decisions delivered by the Madras High Court
when the Andhra area was under its jurisdiction.
During that period, titles were settled transactions
took place, settlements made, agreements entered
into, wills executed and expectations raised on the
basis of the decisions of the Madras High Court.
If the Andhra High Court is now free to start from
scratch, it would be introducing confusion in the
law of the land and disturbing titles acquired. It
would also become a fruitful source of litigation.
Further the Madras High Court has had long and
well-established traditions and was presided over
by some of the Distinguished Judges of our land.
This High Court would do well in its own interests
and that of the Public to continue the great and
abiding traditions laid down by the Madras High
Court for generation and to be inspired by its

noble examples.

18. The Supreme Court Sri Venkateswara Rice Ginning

& Groundnut Oil Contractors Vs State of A.P. 1971 (2)
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down as under;

Para 9. Our approach to the question before us is

 similar to that adopted by the High Court in the
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decision under appeal. We are in entire agreement
with the reasoning of the High Court. But our
attention was invited to a latter decision of the
same High Court in M. Nadar Khan & Co. v.
Assistant Commissioner (Commercial Taxes),
Anantpur {27 STC 18] which took a view contrary
to that taken in the decision under appeal. It is
strange that a coordinate Bench of the same High
Court should have tried to sit on judgment over a
decision of another Bench of that Court. It is
regrettable that the learned Judge who decided the
latter case overlooked the fact that they were
bound by the earlier decision. If they wanted that
the earlier decision should be reconsidered, they
should have referred the question in issue to a

larger Bench and not to ignore the earlier decision.
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19. In Mamleshwar Prasad & Another Vs Kanhaiya Lal
(1975) 2 SCC 232, his Lordship Justice Krishna Iyer had
occasion to state as under;

Para 4. What needs to be underscored is the
appellant's own prayer that the four appeals be

consolidated. The reason given is tell-tale:

“That only one judgment of the High Court
in the Letters Patent Appeals is impugned
before your Lordships in all the 4 appeals
abovementioned. It is therefore in the interest
of justice that the 4 appeals viz. the Civil
Appeal No. 2556 of 1966 and the other 3
appeals arising from SCAs Nos. 186-D, 189-
D and 190-D of 1966 deserve to be
consolidated and would be disposed of by
one argument (sic) common to all of them.
That there is nothing to be decided by this
Hon'ble Court in any of the appeals which is

not common to any of the rest of them.”

This prayer was granted and thus the appellants
got the benefits like reduced security deposit and
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consolidation for purposes of printing and hearing
of the appeals, on their representation to the Court
that the points arising in all the appeals were
common and the disposal of one would govern the

rest.

Para 5. A litigant cannot play fast and loose with
the Court. His word to the Court is as good as his
bond and we must, without more ado, negative the
present shift in stand by an astute discovery of a
plea that the earlier judgment was rendered per

incuriagm.

Para 6. The wisdom which has fallen from Bowen,
L.J. in Ex parte Pratt [52 QB 334, 341} though
delivered in a different context, has wider
relevance to include the present position. The

learned Lord Justice observed:

“There is a good old-fashioned rule that no
one has a right to conduct himself before a
tribunal as if he accepted its jurisdiction, and

then afterwards, when he finds that it has
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decided against him, to turn round and say,

“You have no jurisdiction’.”

Para 7. Certainty of the law, consistency of rulings
and comity of courts — all flowering from the
same principle — converge to the conclusion that
a decision once rendered must later bind like
cases. We do not intend to detract from the rule
that, in exceptional instances, where by obvious
inadvertence or oversight a judgment fails to
notice a plain statutory provision or obligatory
authority running counter to the reasoning and
result reached, it may not have the sway of
binding precedents. It should be a glaring case, an
obtrusive omission. No such situation presents
itself here and we do not embark on the principle

of judgment per incuriam.

Para 8. Finally it remains to be noticed that a prior
decision of this Court on identical facts and law
binds the Court on the same points in a later case.
Here we have a decision admittedly rendered on
facts and law, indistinguishably identical, and that

ruling must bind.
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20. In The Mumbai Kamgar Sabha Bombay, Vs M/s

Abdulbhai Faizullabhai (1976) 3 SCC 832,

Para 38. It is ftrite, going by anglophonic
principles, that a ruling of a superior court is
binding law. It is not of scriptural sanctity but is
of ratiowise luminosity within the edifice of facts
where the judicial lamp plays the legal flame.
Beyond those walls and de hors the milieu we
cannot impart eternal vernal value to the decision,
exalting the doctrine of precedents into a
prisonhouse of bigotry, regardless of varying
circumstances and myriad developments. Realism
dictates that a judgment has to be read, subject to
the facts directly presented for consideration and
not affecting those matters which may lurk in the
record. Whatever be the position of subordinate
courts, casual observations, generalisations and
sub silentio determinations must be judiciously
read by courts of coordinate jurisdiction and, so
viewed, we are able to discern no impediment in

reading Ghewar Chand as confined to profit-

A ITNTERNATIG AL
MEEITRATER




SO

bonus, leaving room for non-statutory play of
customary bonus. The case dealt with a bonus
claim by two sets of workmen, based on profit of
the business but the workmen fell outside the
ambit of the legislation by express exclusion or
exemption. Nothing relating to any other type of
bonus arose and cannot be impliedly held to have
been decided. The governing principle we have to
appreciate as a key to the understanding of
Ghewar Chand is that it relates to a case of profit
bonus urged under the Industrial Disputes Act by
two sets of workmen employed by establishments
which are either excluded or exempted from the
Bonus Act. The major inarticulate premise of the
statute is that it deals with — and only with profit-
based bonus as has been explained at some length
earlier. There is no categorical provision in the
Bonus Act nullifying all other kinds of bonus, nor
does such a conclusion arise by necessary
implication. The ruling undoubtedly lays down

the law thus:

“Considering the history of the legislation,

the background and the circumstances in
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which the Act was enacted, the object of the
Act and its scheme, it is not possible to
accept the construction suggested on behalf
of the respondents that the Act is not an
exhaustive Act dealing comprehensively
with the subject-matter of bonus in all its
aspects or that Parliament still left it open to
those to whom the Act does not apply by
reason of its provisions either as to exclusion
or exemption to raise a dispute with regard to
bonus through industrial adjudication under
the Industrial Disputes Act or other

corresponding law.”

21. I further state that this matter is also substantially
covered in fact and law by the final orders of the National
Green Tribunal, in matter of M/s New Era Poultries Vs
State of Haryana and three others, Appeal No 86 of 2016,
final order dated 01-02-2017, which matter also in the
matter of a similarly circumstances the Principal Bench of
the National Green Tribunal at New Delhi, was pleased to

pass final orders of relief to the Appellants therein in the
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facts and circumstance similar to this matter which facts and

circumstances are totally similar in fact and law thereto.

22. this Petitioner had original approached the High Court
of Judicature at Hyderabad in W.P. No. 22353 of 2019 on
14-10-2019, and interim relief was granted first on 14-10-
2019 for ten day, and this interim protection was extended
by the Green Bench for two weeks on 25-10-2019, and again
on 08-11-2019 for another two weeks after which the same
not being extended and the electricity supply being
disconnected, the Appellant filed a undertaking affidavit
before the Learned Honorable Court for eight weeks’ time
to obtain, “consent to operate” and the Court was pleased by
its order dated 06-12-2019 to grant six weeks’ time to obtain
consent to operate in the matter. The Judgement of the
Supreme Court in Rameshwarlal Vs Municipal Council,
(1996) 6 SCC 100, per a bench is as under;

Para 2. It is not necessary for us to go into the

question of the legality of the order of the High
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Court in refusing to grant the relief. It is axiomatic
that the exercise of the power under Article 226
being discretionary, the learned Single Judge as
well as the Division Bench have not exercised the
same to direct the respondent to pay the alleged
arrears of salary alleged to be due and payable to
the petitioner. Under these circumstances, the
only remedy open to the petitioner is to avail of
the action in the suit. Since the limitation has run
out to file a civil suit by now, which was not so on
the date of the filing of the writ petition, the civil
court is required to exclude, under Section 14 of
the Limitation Act, 1963, the entire time taken by
the High Court in disposing of the matter from the

date of the institution of the writ petition.

Para 3. Normally for application of Section 14, the
court dealing with the matter in the first instance,
which is the subject of the issue in the later case,
must be found to have lack of jurisdiction or other
cause of like nature to entertain the matter.
However, since the High Court expressly declined
to grant relief relegating the petitioner to a suit in

the civil court, the petitioner cannot be left
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remediless. Accordingly, the time taken in
prosecuting the proceedings before the High
Court and this Court, obviously pursued diligently
and bona fide, needs to be excluded. The
petitioner is permitted to issue notice to the
Munictipality within four weeks from today. After
expiry thereof, he could file suit within two
months thereafter. The trial court would consider
and dispose of the matter in accordance with law

on merits.

23. 1 have thereunder under the due process of law
approached the Respondent No. 1 in Application No
2341317 (under Application Receipt No 158400630) dated
14-01-2020 for formal consent to operate the said poultry
farm, even though throughout its existence the farm never
had more than the stipulated One Lakhs Birds on its

establishments to require it to obtain such a consent.
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24. On 12-06-2020 the Respondent No 1 herein with a

cryptic email as under;

Dear Mohammed Reza Nabi

Your Application for CTO (Air & Water) No
2341317 has been rejected due to some reason.
Please check your OCMMS Account for details.
Thanks & Regards

TSPCB

However, the OCMMS account to date dues not show the

reasons for the said refusal.

25. On 03-07-2020 my Counsel had on 03-07-2020 in view
of the Covid Pandemic, and the various orders, and the
pendency of the matters before this Learned Honorable
Tribunal, and the general directions of the Supreme Court
and the T.S. High Court for suspension of execution of all
orders passes from time to time, to the Tahsildar
Maheswaran Mandal, to cease and desist from taking any

coercive action of whatever nature in the matter.
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26. Thereafter the Tahsildar, Maheswaran Mandal, R.R.
Dist, addressed me in No B/1212/2020 dated 07-07-2020,
requiring me to close the Poultry Farm in a week day on
instruction of the Respondent No 1 in Letter in Lr. No.
3/Complaint/PCB/ROI-RRD/2020-1223, along with any
annexures thereto, dated 26-06-2020 of the Environmental
Engineer, TSPCB, Regional Office 1, 6-3-1219, Block B,
Ward 91, 2nd Floor, Behind Country Club, Kundan Bagh,
Uma Nager, Begumpet, Hyderabad 500016. Thereupon I
has also filed W.P. No. 10680 of 2020 on 14-07-2020,
before the High Court at Hyderabad in the same matter, but

however the same was also withdrawn.

27. Also, I have addressed the Tahsildar, Maheshwaram
Mandal, R.R. Dist, per my letter dated 13-07-2020 seeking
six months’ time in the matter to close the Poultry farm.

Thereafter I again addressed the Tahsildar, Maheshwaram
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Mandal, R.R. Dist, per my letter dated 27-07-2020 and

thereunder removed the Live Birds from the farm and ceased

Poultry activity on the farm on 20 and 21% of July 2020.

28. Thereafter to prevent multiplicity of proceedings my
have caused the withdrawal of W.P. No. 22353 of 2019
originally filed by me, and the new W.P. No. 10680 of 2020
were withdrawn before the High Court of Hyderabad on 07-

08-2020, with the leave of the court.

29. The entire stock of the Poultry was removed on 25-07-
2020 based on the persistent requests of the Tahsildar,
Maheshwaram Mandal, R.R. Dist, per his letter No Lr No
/1212/2020 dated 07-07-2020, but however the entire
infrastructure of the poultry remains intact and has not been
dismantled, with a fervent hope that this Most Learned
Honorable Tribunal shall be able to set aside the politically

motivated and dictated acts of the instrumentalities of state
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and doing justice to this petitioner allow him to restart

operations in the said unit.

0
@\\W

SAROSHBASTAWALA
Advocate Suprethe Court of India
Flat No 408 Block B, Okaz Apts,

Humayun Nager, Mehdipatnam,
HYDERABAD 500028 T.S.

saroshsb@gmail.com
Phone 9391115412
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WRIT PETITION No. 10680 OF 2020
ORDER: -

¢ (Per the Hon'ble the Chief Justice Raghvendza Singh Chauhan

Mr. Sarosh Sam Bastawala, the learned counsel seeks
liberty to withdraw the writ petition.

Therefore, the writ petition is, hereby, dismissed as

withdrawn. No aorder as to costs.

Pending Miscellarn
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" liberty to withdraw the writ petition.

The:refare, the writ petition is,

hereby; dismissed g
withdrawr No order ag to costs,
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Range Reddy District
MEMORAND UM QF WRIT PETITION UNDER ARTICLE
226 OF THE CONSTITUTION QF INDIA

IN THE HIGH COURT OF JUDICATURE AT
HYDERABAD FOR THE STATE OF
- TELANGANA

T.S. Rep., by its proprietor, Mohd Razs Nabi,
S/0. Haji Ali Nabj, Aged 62 years,

APPELLANT

1. The State of Telangana represented by
the Prl. Secretary, Revenuye Department,
Hyderabad T.S.

2. The District Collector, Range Reddy
District, Khairtabad, Hyderabad 500004 T.s.

3.  The Revenue Divisional Officer,
Kandakur Division, Kandakur, Range Reddy
District, T.S.

4. The Environmenta] Engineer, TS
Pollution Control Board, Regional Office - I,
R.R. Dist., at 6-3-12 19, Block C, Ward 91, 2nd
Floor, Backside of Country Club, Kundan
Bagh, Uma Nager, Begumpet, Hyderabad
500016, T.S. and

RESPONDENTS

1 om| SUPRE
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The address for the Petitioner herein for the purpose of service of
all notices, summons, etc., is that of their counsel Sri. Sarosh
Bastawala, [10432], Ms. G. Padma [10126], and Ms Shaik
Somaya, [19901], Advocates Supreme Court of India, at Flat No.
408, Black B, Okaz Apartments, Humayun Nager, Mehdipatnam,
Hyderabad 500028, A.P.

The address for the Respondents herein for the purpose of service
of all notices, summons, etc., is that as given in the name clause
herein.

For the reasons stated in the accompanying affidavit,
this court shall be pleased to issues a writ order or direction
more so in the nature of a Writ of Mandamus to the
Respondents and particularly the Respondent No 5 herein
to cease and desist from giving effect to the proceedings of
the. Respondent No 5 in No B/1212/2020 dated 07-07-2020
and received by the Petitioner on 08-07-2020, in the matter
of the sealing the Poultry Farm of the Petitioner No 1
situated at Survey No. 225 (Part) and 228 (Part),
Thummaluru Village, Maheshwaram Mandal, R.R District
501359, and this court may be pleased to pass such other

order gr orders as this Learned Honourable Court may see




Dated 15-07-2020
Hyderabad T.S.

S nTeRvaTioNaL |
* ! ARBITRATOR

———

COUNSEL FOR THE PETITIONER
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IN THE HIGH COURT OF JUDICATURE AT
HYDERABAD FOR THE STATE OF

TELANGANA
(Special Original Jurisdiction under Art. 226 of the Constitution of India)

W.P. No. 10680 of 2020

Between;

M/s. Fatima Poultry Farm, Survey No. 225

(Part) and 228 (Part), Thummaluru Village,

Maheshwaram Mandal, R.R District 501359

T.S. Rep., by its proprietor, Mohd Raza Nabi,

S/o0. Haji Ali Nabi, Aged 62 years.

APPELLANT

AND

1. The State of Telangana represented by

the Prl. Secretary, Revenue Department,

Hyderabad T.S.

2. The District Collector, Range Reddy
: “ District, Khairtabad, Hyderabad 500004 T.S.

| e The™” ~ Revenue  Divisional Officer,
~ " Kandakur Division, Kandakur, Range Reddy
District, T.S.

4. The Environmental Engineer, T.S.
Pollution Control Board, Regional Office — 1,
R.R, Dist., at6 3-1219, Block C, Ward 91, 2¢
Bagh Uma Nager Begumpct Hydeféiﬁéd
500016, T.S. and

5. The Tahsildar, Maheshwaram Mandal,
Maheshwaram, Range Reddy District, 506311
T.S.

RESPONDENTS

ind ""r'-;l}; :
E
ﬁ I’ UPBERE COuRT o
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IRBIIRATOR A
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AFFIDAVIT OF THE PETITIONER

I, Mohd Raza Nabi, S/o. Haji Ali Nabi, Aged 62 years, Proprietor,
M/s. Fatima Poultry Farm, Survey No., 225 (Part) and 228 (Part),

Thummaluru Village, Maheshwaram Mandal, R.R District 501359

1. That I am.the Petitioner in this matter of Writ Petition filed
under the provisions of Article 226 of the Constitution of India and

I am well aware of the facts and circumstances of this matter.

2. In the aforesaid matter the instrumentalities of the
Respondent No 4 herein, the T.S. State Pollution Control Board
had passed the order under Telangana State pollution Control
Board, No 3-Complaint/TSPCB/RO.1-RRD/2019-454 dated 27-
09-2019, and the same was challenged by way of Writ Petition No
originally pleased to stay all further proceedings, on 14-10-2019
and later this stay was extended on 08-1 1-2020, and finally on 06-
12-2019, a Undertaking affidavit was filed by this Petitioner,
would either seek consent to operate from the T.S. State Pollution

Control Board, or close the Poultry Farm, within six wecks
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therefrom, and the court recorded the said atfidavit and passed

order in lines thereof:

3. The Petitioner made an application within the time frame for
Consent to Operate under Application No CTO (Air & Water) No
2341317 dated 13-01-2020 on the web site provided by the
instrumentalities of the Respondent No 4 under File No 2341317
The said matter Was pending when the National Lockdown wag

enforced in the country from 22-03-2020.

4. Also in the matter the Petitioner hag also filed an Appeal No
10 (SZ) of 2020 before the National Green Tribunal, South Zone,
at Chennai, and the National Green Tribunal, South Zone, at

Chennai, has at jtg next hearing on 31 March 2020 afier notice

No 96/TSPCB/GGH/CFE&GF&10/QQI8 dated 29-04-2020 stating

that in al] pending matters the office will internally rely only on

“ARBITRATOR -



6. Later by an email to the concerned Environment Consultant

in the matter of the Application of the Petitioner for consent to

reasons thereto, the application filed by the Petitioner under File

record.

7. Thereafter the rejection of the sajd application for Consent to

herein, avoiding any reference to the Application for Consent to
Operate on the premises that the Petition Was using alternation
source of Power, as the Electricity was already disconnected, and

instructed for the seizure of the Poultry Farm,

8. On 02-07-2020 the premises of the Petitioner was inspected
bersonally by the Respondent No 5 herein, and on 03-07-2020 a

detailed note in the matter and circumstances of the matter also




10

with voluminous documents thereof were also filed by my counsel
at the office on the Respondent No 5 herein, During the course of
this inspection the Respondent No 5 has also personally observed

the presence of about 5 0,000 live poultry birds on the farm.

9. The Respondent No 5 herein has after the receipt of the
application of the petitioner, filed through his counsel, has not held
any personal hearing or given any notice to the petitioner and has
gone on to issue the impugned proceedings herein in proceeding

No B/1212/2020 dated 07-07-2020 and received by the Petitioner

- on 08-07-2020, ordering and directing the closure of the Poultry

‘| BUPRERE
L HOIA

Farm within “week days” failing which the respondent No 5 has

threatened to seize the said poultry farm.

10.  The order smacks of gross maladies, non-application of mind
and acting under dictation on the part of the Respondent No 5
herein, and even the minimum requirements of the law in force
have been given a go-by and the action of the Respondent No 5 is
capricious and lacks the force of law.

1. The Respondent No 5 has also personally observed that

there are about 50,000 live birds left over in the poultry farm. It

HHTERNATIONAL

EITRATOR




court in Animaql Welfare Board of Indig v, 4 Nagaraja, (2014) 7
SCC 547, wherein the apex court per held that animals have a
right to live with dignity, intrinsic worth and without unnecessary

pain and suffering. The Court while dealing with the matter

in under lockdown due to the Covid-19 Situation in Tamj] Naidu,
and total lockdown in the city of Chennai, efforts are being made
to the Principal Bench of the National Green Tribunal New Delhj
for urgent hearing and the Matter will be taken up is due course,

after the physical transfer of records thereto,

A
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directions of the Supreme Court and the T.S. High Court for

Suspension of execution of all orders passes from time to time,

of the 50,000 poultry birds presently domiciled on the farm.

of the Honourable Court under Atrticle 226 of the Constitution of

India.

15. Itis also submitted that we have not filed any suit or initiated
any proceedings in any coyrt of law or forum except this present

petition,

Therefore this court shall be pleased to issues a writ order
or direction more so in the nature of a Writ of Mandamus
to the Respondents and particularly the Respondent No 5
herein to cease and desist from giving effect to the

proceedings of the Respondent No 5 ip No B/1212/2020
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dated 07-07-2020 and received by the Petitioner on 08-07-
2020, in the matter of the sealing the Poultry Farm of the
- Petitioner No 1 situated at Survey No. 225 (Part) and 228
(Part), Thummaluru Village, Maheshwaram Mandal, R.R
District 501359, and this court may be pleased to pass such
other order or orders as this Learned Honourable Court
may see fit and expedient in the facts and circumstances of

this matter.

This court also may also be pleased to direct the
Respondents and more particularly the Respondent No 5
herein, not to implement the proceedings of the Respondent
No 5 in No B/1212/2020 dated 07-07-2020 and received by
the Petitioner on 08-07-2020, in the matter of the sealing
the Poultry Farm of the Petitioner No 1 situated at Survey
No. 225 (Part) and 228 (Part), Thummalury Village,
Maheshwaram Mandal, R.R District 501359, pending this
Writ Petition and this court may be pleased to pass such

other order or orders as this Learned Honourable Court




Dated 15-07-2020
Hyderabad T.S.

DEPONENT

Verified and signed on this the 15% day of July 2020 at Hyderabag
T.S.

ADVOCATE/ HYDERABAD
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VERIFICATION

I, Mohd Raza Nabi, S/o0. Haji Ali Nabi, Aged 62 years, Proprietor,
M/s. Fatima Poultry Farm Survey No. 225 (Part) and 228 (Part),
Thummaluru Village, Maheshwaram Mandal, R.R District 501359
T.S., do hereby solemnly state and affirm that the contents of this
affidavit in support of this writ petition is true and correct to the
best of my knowledge information and belief, and hence sworn in

herein under.

Dated 15-07-2020
Hyderabad T.S, .

m‘*‘*ﬁ* : R e e DEPONENT

Verified and signed on this the 15" day of July 2020 at Hyderabad
T.S.

ADVOCATE/ HYDERABAD




Dated 24-07-2020
From

M/s. Fatima Poultry Farm
Rep. by Prop. Mohd Raz
S/o. Haji AliNabi,
Survey No. 225 (Part) &
- 228 (Part),
Thummalury Village,
Maheshwaram Mandal,
RR District 501359 T.S,

To,

The Tahsildar
Maheshwaram Mandal,
Maheshwaram,
‘Ranga Reddy District, 506

Madam *
Ref:
. In Matter
B/1212/2020 da
me on 08-07-20;
2. My undertal
2020.

‘'our Notice No
07-2020 received by

letter dated 13-07-

In the aforesaid matter, [
aforesaid notice, I had alre
13-07-2020 and in compliz
of all the Layer Birds from
07-2020 which was witnes

and in light ther;?zn be

 state that in response of the
ven an undertaking letter dated
sreof I have cause the removal
oultry Farm on 20" and 21 -
id recorded by your authority
ful if the matter is so recorded




It will also be relevant to
-authority were alsg present
er Poultry Birds.

state that the in-struma'nté
at the time of the removal

I shall remain ever gratefi
fortitude and for gracioy
humble application and d
approach both to the live b
age in managing the affairs

ority for its kindness and
o accede to our most
this issue with g humane
farm and to my advancing

Thanking you once again.

Yours faithfully
For M/s. Fatima Poultry F

Prop. Mohd Raza Nabi,
S/o. Haji Al Nabi,
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| ) l Dated 13-07-2020

S/o. Haji AliNabi,
Survey No. 225 (Part) &
228 (Part), e
Thummaluru Village,
Maheshwaram Mandal, o
R.R District 501359 T.8. - - =

To,
‘Maheshwaram Mandal,
Maheshwaram, S
‘Ranga Reddy District, 506311 T.S.

L]

 1n Matter of Notice No B/1212/2020 dated
| sceived by m on 08-07-2020

"I the aforesaid matter, I beg to state that in response of the
aforesaid notice that as per your observation there are about
50,000 live poultry birds on the said farm, and you would
appreciate that it will take time to remove the same from the
premises, I do hereby most humbly request you to permit me an
extended period for the implementation of the said above
ceferred notice, equal to six months here from, or such extended
seriod your authority may be kind -enough to extend the

mplementation of the said notice to enable us 10 humanely
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Iemove the Live Poulﬁ;y bi said Premises, for which
4Ct of kindnegg | shall remg 0 you,
I shall also p,e order ang direct the pe.
Connection of the elec o enable me to remove
birds mycp, quicker, g to remove the birds g5
Soon gag Possible without for the end of the
Cxtended period granted gg ‘authority,
I therefore 4 it this Writt On and | shall be Sratefy]
if you shaj Braciously | accede tq this humpe
application ap deal with jt g | Vith a humape approach
to the live p; ds on the _'  my advancing age in
Managing the affairs of the | .
Thanking You in anticipation
Yours faithfyjy
or M/s, Fatimg Poultry Farm,
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i‘f‘-;'-';r:_-'Government of Telangana
Revenue Bepartment R -
Office of the Tahsﬂdar
Maheshwaram Mandal,
Ranga Reddy District.

No.B/1212/2020 N | Dated: 7 -07-2020

NOTICE

R@l -Ranga Reddy District — M/s.Fathima Poultary Farm,
::_If'_ll_:;:-, & -228/Part, Beside BTR Gated Community,

2o Smell. _Nulsance caused by the Poultary farm’ in the surrounding
L _oser ordéers issued by TSPCB - cantmumg operations by
' 'lnstalhng Solar Power — Requusted for seize the Poultry Form — Reg.

Rcf Enwronmental Engmeer 'TSPCB Reglonal Ofﬁce 1
Ranga Reddy District Lr.No.3/ Lemplamt/ PCB / ROl RRD/
2020- 1223 Dtaed 26-06-2020.

L kkkR

It is to inform that the Environmental Engineer TSPCB Regwnal Office-1,
Ranga Reddy District vide his le.tter Dated:26-06-2020, addressed the
undersigned stating that M/s.Fathima: Poultry & its proprietor is conducting
Poultry activities in the premises contraf-*y to the closer order issued by PCB and
~also in viclation and. disregard of the orders of the Hon ’ble High Court by
illegally using alternate source of Power Supply, even though the Electricity was
officially disconnected by the TSSPDCL.

Therefore it is requested to seize M/s.Fathima Poultry Farm situated at
Sy.No.225/Part & 228/Part beside BTR Gated Community Thummaloor Village
Mahehswaram Mandal Ranga Reddy D;‘.strict and report compliance within (7}
days.

Accordingly, 1 have inspected thei":M/ s.Fathima Poultry Farm situated at
Sy.No.225/Part & 228/Part beside BTR Gated Community Thummaloor Village
Mahehswaram Mandal Ranga Reddy “District on 04-07-2020. During my
inspection 1 have observed that _there sre 50,000 Live Birds are existed in the

Poultry Farm, if the Farm will seize the ciamage will causes to live Birds

However, In view of implement the Hon’ble High Court orders
Dated:06-12-2019 in WP.No0.22353/2919 and the Closure orders of the
Pollution Control Board Dated:27-09-2G19 the Proprietor M/s.Fathima Poultry
Farm have been requested to shift the ;‘xistin'g Birds from the Poultry Farm to
avoid damage to the Birds and also S.neil Nuisance in the ‘surrounding area
thereby affecting the public Health aad Envn'onment within week days for

se1_zure of Farm.

S

f‘.f'Thummaloor Village ‘Mahesawaram Mandal = Ranga’ Reddy District



v

If you are fa;led to. shift thse Bn‘ds from the - emstmg Farm with in the

supulated Tlme actmn Wlﬂ ta ket for s seizure of Farm and any damage causes

to the L1ve Blrds w:ll 11es on the Proprietor only.

'Fal‘aé%?%afr}f I,
Maheshwarai‘n Mandal Rl

R )
jz‘ aa-;“ & }

a :Qultry F‘arms Rep By 118 Proprietor”
1Ali Nabi

waram Mandal,

Tt Virenr nglneer TS Pollutlon Control Board Reglonal Ofﬁce 1
R R Dlst at 6—3 1219 Block-C, Ward 91, 2nd Floor, Backmde of Country
Club, Kundan Bagh: Uma Nagar, Bcgqmpet Hyder 1bhad-

2. The District Collector Ranga Reddy Dlstnct for favour of :'kmd information.

3. The Revenue: Divisional Officer Kandukur D1V1S1on for favour of kind
mformatmn o




From

"RP Jyothi, - y -eEnwronmenta.l Engineer
+ansidar, R T8 Pollution Control Board
. Mahehwaram Mandal. R.R.Dist, » at 6-3-1219, Block-r

C,Ward 91, 2ud Floor, B
; Country ‘Club, KUndan

Bagh, Uma Nagar, Begumpet,
uc:abad~500£)16 S

LrNo. B/ 1.

‘Bub:- TSPCB - RO1-Re . ary Farm,
Sy.No 225/Part % | _' BTR Gated Community,

Ref:- 1, Environmental ¥
- Ranga Reddy Dist _j
2020-1223 Dtagd:

2. This Gﬁce Natzeg

in the Premises contrary to the
and disregard of the orders of
source of Power Supply, eveny -
by the T.SSPDC.L. As such it
 situated at Sy.No. 225/Part &
naloor Village Mahehswaram .
e within (7) days.

& its proprietor is conducting |

- closer order issued by PCB '
the Hon'ble High Court by i
though the Electricity was
was requested to seize M/s.
228/Part beside BTR Gated
 Mandal Ranga Reddy Distﬁ_ct an

- Accordingly, I have i \SE B , | :
Sy.No. 225/Part & 228/Part be . mmunity Thummaloor Village -
Mahehswaram Mandal Ra . on 04-07-2020. During my

. inspection it was ob_scrved 0 Lwe Birds are existed in the .
‘Poultry Farm, if the Farm _ ‘

H n_.blg High Court orders

fNTERNATIOI‘ 1AL
N’ !!TRATUR




3 Copy fUM}b.

. Poﬂutzm Control Boam D

n reply to the said r

' /s, Fathima Pnuit.ry Farm shifted
 the __Iiva birds from the said '

d 21t of July 2020 and given an

undertaking that he would rint il poultry activities in the sald land,

. For the sake of cleaning ang . ‘there are 15 labourerg staying in
'._thesazdareaﬁ:rthexrhve- |

This is for favour of ki

Mohammed _ b 8 o |
Sy No. 225/Part & 228/ Part s Mahehswaram Mandali,
B.nga Reddy Dlstm:t ) '
iy 2
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Fiat No, 408, Block B,
- Okaz Apartments,

: 0091939 111 5412
e T OF DI 0091 990876 0005
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- The Deputy Tahsildar /
~Mandal Revenue Officer,
Maheshwaram Mandal,
Range Reddy District,
Hyderabad 506311, T.S.

Sir

‘matter of M/s Fatima Poultry Farm,
=Rep by its proprietor Mr Mohd Reza Nabi, S/o
Sl ITH W li Nabi.

Ref: e

1. rders of the Telangana State pollution

Eb#trol Board, No 3-Complaint/TSPCB/RO. ] -

RRD/2019-454 dated 27-09-201 9.

“"2. - Interim Stay Orders of the Single Judge of
the T.S. High Court dated 14-10-2019 in W p.
No. 22353 of 2019.

3. Extension of the Interim Stay Orders of
the Divisional Bench of the T.S. High Court
dated 14-10-2019 in W.P. No. 22353 0f 20109.

Lt B
: ':i HRLalRS

. H
VHET Lo f

L UHTERKATIONA,

CAREITRATOR
h ‘—V"—‘_—-—.,—-_,‘.... .

Humayun Nager, Mehdipatnam,
~Hyderabad 500028, T.S. India
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4 Extensmn of the Interim Stay Orders of

B ‘the Divisional Bench ‘of the T.S. High Court

el ;-dated 08-11-2019 in W.P. No. 22353 of 2019.

Undertaking affidavit dated 06-12-2019

5_ Vﬁled by this Petitioner in the matter of
"’:.f’.__;.obtammg Consent from the Telangana State-

S ~Pollution Control Board or closure: of the unit -

 within six weeks therefrom ‘before the T S.

 High Court.

6. Recording of Undertaking afﬁdawt and
Extension of the Interim Stay Orders’ ‘of the

" Divisional Bench of the T.S. ngh Court dated
06-12-2019 in W.P. No. 22353 @f2‘l9
7. Application filed to ‘the Telangana State
Pollution Control Board- for Consent to Operate
Poultry Farm under Application No 2341317
(under Application ‘Receipt No 158400630)
dated 14-01-2020.
8. Appeal in Appeal / Applicant No 10 (SZ)
of 2020, under Section 18(1) read with Section
16(c). [m relation to orders under Section 33-A
of the: ‘Water (Prevention and Control of

,:L:.-.:——-Pollu.uon) Act 1974, (6 of 1974)] and Section

5 [m relation to orders under Section 31-A of

‘. fHe Air (Prevention and Control of Pollution

Act, 1981, (14 of 1981)], of the National Green

Tribunal Act 2010 (19 of 2010) by the
applicant before the National Green Tribunal
south Zone Chennai.
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9. General Suo-moto Orders of the High
- “Court in Suo-moto W.P. No. Urgent 1 of 2020
- dated 27-03-2020. B
~10. General Suo-moto Orders of the High
~ Court in Suo-moto W.P. No. Urgent I of 2020
~ dated 08-06-2020.
~11. General Suo-moto Orders of the High =~
~ Court in Suo-moto W.P. No. 1 of 2020 dated © .
08062020 e
~ 12. ROC No 394/80/2020 dated 09-06-2020

of the Registrar General of the Hi 1 Court.

13. Communication of Rejection [reasons
assigned not furnished or communicated so
Jar], of the Application filed to the Telangana
State Pollution Contre}:Board for Consent to
Operate Poultry Farm “under Application No
2341317 dated 12-06-2020.

14. ROC No 394/30/2020 dated 27-06-2020
of the Registrar General of the High Court.

In the aforesaid matter the T.S. State Pollution Control Board had
passed the order under reference No 1 herein, and the same was
challenged by way of Wirt Petition No 22353 of 2019 before the
I.S. High Court and the court from time to time under References

‘Nos 3; 5& 4, was pleased to stay the operation of the said orders.

Under . Reference No 5 above this applicant has tendered an
undertaking affidavit before the T.S. High Court that this applicant
would seek consent to operate from the T.S. State Pollution
Control Board, or close the Poultry Farm, and in likes of the same
the T.S. High Court was pleased to pass the order under the

.
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Reference No 6 above. The Main ert Pétition No 22353
of 2019 is however still pending. e

This Apphcant has made an application for consent to operate

online after the payment of the requisite fees under the Reference

This Applicant has also filed Appeal No 10 (SZ) of 2020 before the |
National Green Tribunal, South Zone, at Chennai, and the national
Green Tribunal, South Zone, at Chennai, hasat'its hearing on —
March 2020 issued notice to the T.S. State Pollution Control
Board, and sough to wait for processing and determination of the
Application for consent filed under Reference No 7 hereinabove.

The matter under reference No:7_above was pending when the
National Lockdown due to Covid-19, intervened and the T.S. High
Court have passed a series of orders of suspension of court
proceedings and extension of erders under the References 9,10,11,
12, & 14 above.

Under Reference No 13, on 12-06-2020 without any inspection
before that: date, or notice of personal hearing, and without
| assigning any reasons thereto, the application under Reference No
7 was summarily rejected, and so far no reasons thereto have been
assigned or filed.

As the matter is pending in Appeal No 10 (SZ) of 2020 before the
National Green Tribunal, Chennai, and the said tribunal in under
lockdown due to the Covid-19 situation in Tamil Naidu, and total
lockdown in the city of Chennai, efforts are being made to the |
| Principal Bench of the National Green Tribunal New Delhi for
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urgent hearmg and the matter will be taken up is due course,
aﬁer the physmal transfer of records thereto.

Therefore in view of the above orders, and pendency of the matters
'befmre ‘the National Green Tribunal in Chennai and now in New
Delhi, and the general directions of the Supreme Court and the T.S. .
ngh Court for suspension of execution of all orders passes from
time to time, 1 hope that you shall cease’ and dcsmt from taking any |
coercive action of whatever nature in the matter L j

Y.ou'rs faithfully

SAROSHBASTAWALA = A,

Full file of the Matter ﬁl_‘: before the Application / Appeal No 10
(SZ) of 2020 before the National Green Tribunal, South Zone,
Chennai pendmg.as f this day. [326 Pages]




7102020 Giail - Fwd: Application Rejectad(OCMMS)

L g o SAROSH SAM BASTAWALA <saroshsb@gmail.com>

Fud: Appilcaion Rejectectocums)  CJ O
1message . * . -
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' 10 July 2020 at 10:21

Ahmed Alishah <shahidali789@gmail.com>
To: saroshsb@gmail.com =

PFA

— Farwarded message -~

From: Ahmed shah <shahidali789@gmail.cam>
Date: Fri, Ju 020, 10:07 AM

Subject: Fwd: Appiication Rejected(OCMMS)

To: <tatimapoultryTRE@yation.co.in>

From: <acmms-tspabnic in> -

Date: Fri, Jun 12, 2020, 3:03 PM
Subject: Application Rejected(OCMMS)
To: <shahidai780@gmail.com»

Dear Mohsmmad Raza Nab,

Your _App_[it;aiﬁn- for CTO (Air &EWater) no. 2341317 has been rejected due to some Reason.Please check your
OCMMS Account for details.

Thanks § R.e‘gards:- _
TSPCB

https:ﬂmail.guogIs.oomlmaiIIUIO?ik=d346ee9030&view=pt&saarch=all&pennﬂald%mad—ﬂﬁ&'“671 8041751 72469739&simpl=msg-f%3A1671804... 11
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Phone: 23887500
" Website :www.tspch.cgg.gov.in

erice 0 [2_

i 'Dt‘-- 29.04.2020

o The Tefangana State Pollution Control Board msues Consent for Estabiashment (CFE)
-and Cansent for Qperation {CFQ) under Sectlén 25 and 26 of Water (Prevsntm and
o 'Cuntmi of Pnﬂutrcm) Act, 1974 and section 21 of the Air (Preventxon and Control of
_ ;-'..Paliutron) Act 1881 for establishing and operation of the mdusmes in the State of
S . s Te!angana The applications are processed by examining in the CFE & CFO Committee
,_-,_memings '
L --The Baard has been receiving CFE and CFO applications from varmus industrias for
. issue and renewal of CFE & CFO., -
: lt ls obsewed that some of the industries are manufacturing hfe samng products and
"raiated acfivities. The Government has also instructed the concemed departments to
'.process the appllcatlons on prority. Due to the prevailing Lock Dcwn the Committes
: meetmgs could not be conducted. , :

- Now, therafore the Telangana State Poilution Control Board in pubhc interest hereby
informs that the applications submitted by the industries for CFE and CFO will he
proeessed by obtalning recommendatsons of the CFE & CF-‘O Commrttee members
through e-mall.

Hence all the mdustnes are adwsed ta app!y for CFE and CFO permission online at
; Higeph agv.i N The applications will be processed and
clearances wl}i be issued by the Compatenkkutl'lonty as per notrms,

Sd/-
MEMBER SECRETARY

To
All the industries / Project proponents

Copy to:

1. The Zonal Officers (Hyderabad &R C Puram) for information and necessary acfion.
2. Allthe Regional Officers of the Board for infermation and necaessary action.

ATCFBO.#

%{Chief Environmental Engineer

Pagelof1
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" MILLS ». JENNINGS.
[1877 M. 275]

Mortgage— Consolidation—Parties— Redemption Suit—TrustecsmRules of
Court, 1875, Order xvi, r. 1.

The rule that the mortgagee of two estates belonging to the same mortgagor
may consclidate them 8o that one cannot be redeemed without the other, does
not apply to a case in which one of the mortgages was created subsequently
to the assignment cf the equity of redemption to the persor seeking to
redeem,

Tassell v. Smith (1) not followed.

In a suit for redemption, bare trustees of the equity of redemption suffi-

- ciently represent the trust estate without the presence of the persons
beneficially interested under Order xvr., 1. 7.

Goldsmid v. Stonehewer (2} distinguished,

The decision of Bacon, V.(., reversed,

‘Where mortgages of two different properties had been made by the same
mortgagor ab different dates, and the mortgages had been consolidated by a
mortgagee, and the mortgagor had conveyed the equities of redemption to
different purchasers, the equity of redemption of the second mortgage beilgg
conveyed before the equity of redemption of the first mortgaze.

Held, in an action for redemption by the owner of the equity of redemption
of the second mortgage, that he was entitled to the first right of redemption
of both mortgages.

THIS action was brought by Jokn Mills, since deceased, and

" Edwin Jordan, against John Jennings, to redeem a mortgage and

further charge on certain copyhold property at Cheltenkam, com-
prising the Calcutia Jnn and several oottages, under the following
circumstances :— .

On the 6th of October, 1838, Thomas Tale surrendered the
above-mentioned property to the use of Jokn Merreit, by way of
mortgage for securing £500 and interest, and on the 6th of
December, 1837, he charged the same property with a further
sum of £250.

On the 8rd of December, 1838, Thomas Tals settled the equity
of xedemption of two cottages, part of the above-mentioned pre-
mises, on the occasion of the marriage of his daughter, and con-
veyed the same to trustees upon the trusts of the settlemeont.
The Plaintiffs were the present trustees of the settlement.

(1) 2De G. & J. 713, {2) 9 Hare, App. xxxviii.
Vor. XIIL, 2rY 1
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C. A, On the 21st of December, 1857, J, Merrett died, and his devisees
1880 transferred the mortgage and further charge to the Defendant,

Sy

Miws  J. Jennings.
Jmswixas, 1D March, 1858, default having been made in payment of the

— interest, the Defendant entered into possession of the mortgaged
property, and remained in possession till the commencement of
the present action, which was in August, 1877.

The Plaintiffs asked for an account against the Defendant, as
mortgagee in possession, and claimed the right to redeem the
morigazed premises.

The Defendant put in a statement of defence, in which he stated
the following facts :—

By indentures of the 26th and 27th of August, 1834, Thomas
Tale mortgaged certain freehold land in Cheltenham to R. Middle-
ton for £800, and on the 27th of February, 1836, he charged it
with a farther sum of £200.

On the 16th of December, 1886, Thomas Tale charged the same
prewises, and also the property comprised in Merreft's mortgage,
with a farther sum of £1000 due to Middlaton.

On the 28th of February, 1842, these mortgage securities were
transferred to John Tals, and ultimately became vested jin the
Defendant, who denied that he had any knowledge of the Plaintiffs’
settlement till the commencement of the action.

On the 30th of October, 1839, subsequently to the date of the:
Plaintiffs’ settlement, I. Tals surrendersd a piece of copyhold
land in Union Street, Cheltenham, to the use of John Tals, for
securing £100 and interest. The equitable interest in this mort-.
gage had become vested in the Defendant, but the property had
never been surrendered to him, '

The Defendant claimed to consolidate the mortgage securities
of the freehold Jand comprised in Middleton’s mortgege, and also
the mortgage of the Union Strest property with Merrett's mortgage,
so that the latter might not be redeemed withont redeeming the
others.

He also objected that the persons entitled to the equity of
redemption of the Middleton and Union Street mortgages were not
parties to the action.

The action was tried on the ,5th of November, 1878, before
Vice-Chancellor Bacon. The surviving Plaintiff did not dispute

Ny A
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the right of the Defendant to consolidate Middleton's mortgage
with Merrett's mortgage, but he demied his right to consolidate

~ the Union Strest mortgage, which was subsequent in date to the

Plaintiff’s settlement. The Vice-Chancellor held that the action
could not proceed in the absence of the persons interested in the
equity of redemption of the mortgages sought to be consolidated,
and ordered the action to stand over, with liberty to the Plaintiff
to amend by adding parties; and his Lordship declined to give
any opinion as to the right of the Defendant to consolidate the
Union Street mortgage, until the persons entitled to tho equity of
redemption were made parties,

The Plaintiff accordingly amended his statement of claim by
stating that by an indenture dated the 6th of May, 1868, T Tals
conveyed the equity of redemption in the property subject to
Merrett’s mortgage, except the two settled cottages, and the
Middiston. mortgage to W, Maule (since deceased) and William
Price, and then added Price as a Defendant to the action. But
he did not add as parties the persons entitled to the equity of
redemption in the Union Strest mortgage,

It appeared by the deed of conveyance of the 6th of May, 1868,
that Maule and Price were bare trustees of the property for other
persons not before the Court.

The Defendant set up an alleged deed of the 8th of October,
1845, by which T. Tals was expressed to assign the equity of
redemption in the premises comprised in the Middleton and Onion
Street mortgages to a trustee for George Tale, who was not a party
to the action. Bat the Plaintiff denied that such a deed had ever
beer executed by 7. Tale.

Ox the 2nd of April, 1879, the action came on again before
Vice-Chancellor Bacon, when his Lordship held upon the evi-
dence, that the deed of the 8th of October, 1845 bad been executed
by T. Tale, and therefore that the parties entitled to the equity of
redemiption of the Middleton and Union Street mortgages were not
before the Court. As, therefore, the order of the 5th of Novem-
ber, 1878, had not been complied with, his Lordship dismissed the
action with costs.

From this decision the Plaintiff appesled. The appeal came on
for hearing on the 27th of January, 1880.
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0. A, The first question that was argued on the appeal was whethor

1850 the assignment of the equity of redemption of the mortgaged pro-
Muze  perty by the deed of the Sth of Qctober, 1845, was executed by

Janmings, 1+ lale. This was asserted by the Defendant but denied by the
—  Plaintiff.

THE COURT decided that the evidence shewed that the alleged
deed was never executed.

It was then objected by the Defendant that the deed of the
6th of May, 1868, by which the equity of redemption of part of
the Merreft mortgage and of the Middleton mortgage was assigoed
to Maule and Price, was not executed by T, Tale.

Tae Coust held, on the evidence, that the deed was duly
executed,

It was next objected on the part of the Defendant that the
Plaintiff and J. Price being bare trustees did not sofficient]y
ropresent the persons interested in the equity of redemption.

8ir H. Jackson, Q.C., and Townsend, for the Defendant —

Order xv1, r. 7, under which trustees, executors, and adminis-
trators may sue and be sued as representing the property of which
they are trustees or representatives, is only a repetition of the 9th
rule of sect. 42 of the 15 &] 16 Vict. e. 86. Under ihat Act it
has been held that trustees do not represent their cestuis que trust
in suits for the redemption or foreclosure of mortgages: Goldsmid
v. Stonehewer (1) ; Fisher on Mortgages (2). It may be different
in the case of executors or trustees who have funds available for
the purpose of redemption, but the trustees in the present case are
admitted to have no such powers, This interpretation of the rule
is founded on reason, for it would be very hard if an estate were
lost to the cesfuis gue frust in their absence by the inability of their
trustee to redeem,

North, Q.C., and Millar, for the Pleintiff,
The limitation of the rule referred to only applies to suits for
(1) 9 Hare, App. sxxviil (2) 3rd Ed. p. 900.
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foreclosure. It has no application to cases like the present, where
the Plaintiffs offer to redeem. The trustees would sufficiently
represent their cestuis gus trust under the clause in the former
Act, but still more so under the Judicature Aot, by which
trustees and execators are put on the same footing: Simpson v,
Denny (1).

TeE CGURT reserved the question, and directed the argument
to proceed on the remaining points.

North, Q.C., and Millar, for the Plaintiff:—

The main question now remains, whether the Deéfendant has a
right to consolidate the Union Stree mortgage with his other
mortgages. .We contend that he has not, because it was made
subsequently to the date of the settlement of the equity of redemp-
tion under which we claim, The principle upon which a mort-
gagee i entitled to consolidation as against the purchaser of an
equity of redemption is that the purchaser is bound by.the same
equities as the original mortgagor, apd he is able to make
inquiries and ascertain what those equities are: Vint v, Padget (2).
But that can only epply to equities which exist at the time of the
transfer. How can he be bound by anything which the mortgagor
may think fit to do with his other estates after the purchase is
completed, and which it is imposaible for the purchaser to know
anything about? The decision of the Court of Appeal in Tassell
v. Smith (8) is cited as conclusive againet us. But that case was
decided on the special ciroumstances, and in Baker v, Gray (4)
Vice-Chancellor Hall declined to consider it an authority for the
proposition that consolidation could be claimed in the case of a
mortgage which did not exist when the purchase of the equity of
redemption took place, If that case went to that extent it was
contrary to the previous authorities and ought not to be followed :
White v. Hillacre (5); Titley v. Davies (6). :

If the Court should be of opinion that the Defendant is entitled
to consolidate the Union Street mortgage with the others, it doea

(1) 10 Ch, D, 28, ' (4) 1.Chb. D, 491.
(2) 3 De @. & J. 611. (5) 8 Y. & C. Ex, 597,
(3) 2 De G. & J. 718. . (6) 2 Y. & C. Ch, 399, n.
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not follow that the owners of the equity of redemption of that
property must be parties to the suit, If the Defendant is entitted
to have the Union Street. mortgage paid off, we will pay him off,
and we shall stand in his place and take a transfer of his mortgage :
Orackmall v. Janson (1), That will not injure the mortgagors,
whoever they may be.

Bir. H, Jackson, Q.C., and Townsend, for the Defendant :—

A mortgagee of two estates has a right to consolidate them as
against a purchaser of the equity of redemption of either of them,
whether the other mortgage be prior or subsequent to bis purchase.
That was distinctly decided in Tassell v. Smith (2), which was
followed by Besvor v. Luck (3). In the latter case Lord Hautherley,
then Vice-Chancellor, practically overruled White v. Hillaere {(4).
If & man takes a conveyance or a security without getting the
legal estate, he takes it with notice not only that certain equities
exist, but others may arise affecting the estate: Ireson v.
Denn (5). Tn Baker v. Gray (6) Vice-Chancellor Hall recogmised
Tassell v. Smith, but thought it distinguishable, The rights of a
mortgages as to tacking or consolidation are the same whether
the euit is for redemption or foreclosure: Watts . Symes (7);
Selby v. Pomfret (8).

If the Defendant is entitled to consolidate the Union Street
mortgage, the Plaintiff cannot have a decree unless the mortgagors
are made parties. How can the account be taken of what is done to
the Defendant in the absence of the mortgagors? Cholmondeley v.
Clinfon (9). The Plaintiff has no right to force the Defendant to
give him a transfer of his mortgage. He may wish to keep his
money invested in the Union Strest mortgage.

If the Qourt should hold that the Defendant is not entitled to
consolidate the Union Strest, but only the Middieton mortgage,
the Middlslon mortgage being the first in date must be first
redeemed, Therefore Prece must first redeem, and if he eannot

(1) 11 Cb. D. 1, 16. (5) 2 Cox, 425.

(2) 2 De G. & J. 713. (6) 1 Ch, . 491,

(8) Law Rep. ¢ Eq. 537, (7) 1D. M. & G, 240,
(4) 87, & C. Ex. 597. (8) 7 Jur, (N.8,) 835,

(9) 2 Fac. & W. 1.
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do 0, as is probable, he being only a trustee, his morigage will ¢ a4,
be foreclosed: Beevor v. Luck (1); Pemberton on Decrees 2)- 1880
. MiLis
.
JENNINGS,

Feb. 14. Corrox, L.J., now delivered the judgment of the
Court (James, Baggallay, and Cotton, L.JJ.) as follows :—

The Pleintiff in this case is the surviving trustee of & settlement
executed in the year 1838 by one Thomas Tale of certain copy-
hold property. At the time of the execution of the settlement
the property was in mortgage, and the settlor had also Previously
executed mortgages on other property belonging to him, and these
mortgages at the time of the commencement of the action were
vested in the Defondant Jennings. Thomas Tale had also sub-
sequently to the date of the settlement, viz, in the year 1838,
mortgaged to one John Tale another property called the Union
Strest property. The Plaintiff brought his action to redeem the
mortgage of the settled estate, and William Jennings, who was
originally the sole Defondant, claimed as against the Plaintiff to
consolidate all the mortgages so vested in him, thai is to say, claimed
that the Plaintiff should not be at liberty to redeem ons of the
mortgaged properties unless he also paid what was due on all the
‘mortgages, including that on the Unson Street property, and con-
tended that the parties entitled to the equity of redemption in
all the properties must be brought before the Court.

At the first hearing before the Vice-Chancellor, the case was
ordered to stand over, with liberty, or directions, to the Plaintiff
to add parties. The Plaintiff amended his bill by making as
Defendant thereto one Jokn Price, as the person having vested
in him the equity of redemption of all the mortgaged properties
other than the settled estate and the Union Sirest property.
When the case came again before the Vice-Chancellor, he was of
opinion that as it was contended that the Defendant Jennings
was, as against the Plaintiff, entitled to consolidate the mortgage
on the Union Street property as well as the mortgages on the
other properties, the parties entitled to the equity of redemp-
tion of the Unfon Sifrest property were necessary parties to the

(1) Law Rep. £ Eq. 537.. {2) Page 478,
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C.A.  suit, and as the Plaintiff had not made them parties, and was
1880 mnot willing to make them parties, he dismissed the action.
Mas The Plaintiff before us did not contest the gight of the Defen-
Jesmgs, 9986 Jennings to consolidate all the mortgages other than that on
——  the Union Strest property. The principal question before us was
whether that Defendant was entitled to require the Plaintiff to
redeem the Union Strest mortgage.

The rale as to consolidation of mortgages ia its simplest form is
this, that where one person has vested in himself by way of mort-
gage two estates the property of the same mortgagor, one of these
cannot be redeemed without the other, and this is so whether the
two mortgages were originally granted to the same mortgagee or,
having been originally vested in different persons, have by assign-
ment become vested in the same person. This was on the equit-
able principle thet a Court of Equity would not assist a mortgagor
in getting back one of his estates unless he paid all that was due,
though secured on a different estate. The mortgagor was coming
into a Court of Equity to obtain its assistance in getting back an
estate which at law belonged to the mortgages, and it was held to
be inequitable to allow him to get back an estate of more value
than the debt charged on it, and to leave the mortgagee with an
estate charged with a debt due by the mortgagor which might be
of larger amount than the value of the estate. But even the rule
in this its simpleat form waa doubted by Lord Hardwicke in the
year 1750, as appears by the report of Bz parte King (1), though
he afterwards recogmised and adopted it. Moreover, a8 & mort-
gagor cannot be allowed to prejudice the rights of his mortgagee
by any dealings with the equity of redemption of the estate in -
mortgage, it has been held that a purchaser or mortgegee of one
of two estates already in mortgage is, as regards the consolidation
of the mortgages, in the sawe position as the original mortgagor—
that is to say, the purchaser of an equity takes subject to all the
equities affecting the person through whom he claims. It is in
this case contended that this will apply even though one of the
mortgages which it iz sought to consolidate was not created tiil
after the mortgagor had sold the equity of redemption of the
estate owned by the person claiming to redeem. In our opinion,

(1) 1 Atk. 800,
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independently of authority, this contention cannot prevail, It
seeks to affect in equity, and by virtue of a rule the creation of
equity, the right of a purchaser by the subsequent act of his
vendor. That this will be the result will appear from consider-
ing from what acts of the purchaser the right of consolidation
arises. It is the circumstance of the mortgagor having created
two mortgages on two different estates which- gives the mortgagee
of either estate as soon as the second mortgage is created s
right to get both the mortgages into his hands, and to hold both
till the debt due on each is paid. The principle which allows
ad sgainst a subsequent purchaser or mortgagee the right of
consolidation is that the mortgagor cannot by any dealing with
the equity of redemption prejudice the rights of his mortgagee.
This can only apply to rights already givea or arising from acts
already done by the mortgagor. The same principle will pre-
vent the mortgagor from throwing a greater burden on the
purchaser of his equity of redemption by any act done subse-
quently to the sale or mortgage of this estate, It is true that a
mortgagee of one estate may get in and consolidate the mortgage
on ancther estate against a parchaser of the equity of redemption
of one of the estates, even though at the time of the purchase the
two mortgages were vested in different persons, provided both the
mortgages existed previously to the sale of the equity of redemp-
tion of one of the estates. But this equity arises out of acts done
by the vendor of the equity of redemption previously to the sale ;
and the act after the aale hecessary to give effect to the right
of consolidation—namely, the umnion of the mortgages on both
estates in one person—is an act of persons who are no parties
to the sale of the equity of redemption and not bound to the pur-
chaser by any contract inconsistent with the olaim to consolidate,
In our opinion, the purchaser of an equity of redemption takes
subject to such equities as arise from acts previously done by his
vendor. He is subject to these equities, though acts of persons
other than the vendor may be hecessary to give rige to the equity.
But in our opinion ke is not subject to any equity arising from
acts done by his vendor subsequently to the sale, and therefore as
against a purchaser of an equity of redemption of an estate there
can be no consolidation of a mortgage subsequently created on
another estate,
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C. A. This is our opinion independently of authority. But it is eaid
1850 that Tassell v. Smith (1) is an authority the other way. 'The
Miis  reasons given by the learned Judges who decided that caso are

Jawmmes, Very short, and there may bave been special circumstances which

—  icfluenced their Judgment; but, in ocur opinion, that case as re-
ported is an authority in favour of the Defendant’s contention,
We think the real question is whether we ought to follow that
decision. It was urged that, independently of the high autho-
rity of the Judges who decided that case, it was a case as to
the law of real property, and ought not to be disturbed. But
it is not a decision on which the titles fo real estates depend.
Even if T'assell v. Smith has been in Practice followed, no titls will
be rendered bad by a decision overruling that ease. With the
exception of the case now under appeal none has been quoted to
us in which Tassell v. Smith has been followed. But in Baker v.
Gray (2) Vice-Chancellor Hall, whose experience in conveyaneing
makes his opinion on such & point of great value, though he felt
himself bound by the decision, disapproved the principle on which,
in our opinion, the judgment, as reported, is based, namely, that
a subsequent mortgage can be consolidated as againet a purchaser
of an equity of redemption. With all respect for the Lords
Justices who decided that case, we think they did not sufficiently
consider that they were allowing a subsequent act of a vendor to
defeat the right acquired by the purchaser from him. The prin-
ciple laid down by their judgment would enable any settlor or
vendor of an equity of redemption to throw a burden on those
interested under the settlement or purchase, and practically to
defeat the settlement or sale by a subsequent mortgage of an
entirely different estate to secure a sum far beyond its value,
which the mortgagee wonld be induced to advance in reliance on
his right to consolidate it with the mortgage of which the equity
of redemption had been settled or sold. As a rale, this Court
ought to treat the decisions of the Court of Appeal in Chancery as
binding authorities, but we are at liberty not to do so where there
is a sufficient reason for overruling them. As the decision in
Tassell v. Smith rony lead to consequences so serious, we think
that we are at liberty to reconsider and review the decision in that
case as if it were being re-heard in the old Court of Appeal in

(1) 2De G, & J. 718, (2) 1 Ch. D. 491,
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Chancery, a8 was not uncommon. In our opinion, the prineiple
on which the rule as to comsolidation of securities is based was
misapplied, and, to soms extent, departed from in that case. We
therefore decline to follow that decision so far as it anthorizes
a subsequent mortgage effected by a vendor to be consolidated as
againet a purchaser from him' of the equity of redemption of
another estate. '

Before leaving this part of the case we ought to mention an
argument of Sir H. Jackson that the Court cannot dispose of the
question whether the Defendant Jennéings can, as against the
Plaintiff, consolidate the Union Strest mortgage without having
before it the parties interested in the equity of redemption of that
property. The Defendant Jemnings by his contention secks to
throw a larger burden on the Plaintiff, but not on the owners of
this equity of redemption, and in our opinion the Court ought not
to require persons to be present in order to argue whether the law
1s such that they ought or ought not to be parties when, as here, it
has before it the parties interested in the point on which that
question depends.

This further question was argued on behalf of the Defendant
Jennings, vamely, that even if that Defendant is not entitled as
against the Plaintiff to consolidate the Union Strest mortgage,
neither the Plaintiff nor the Defendant Price sufficiently represents
the parties interested.under the settlement of which they respect-
ively are trustees. Under Order X¥VL, rule 7, trustees may, both
as Plaintiffs and Defendants, sufficiently represent the trust estate
without any of the parties beneficially interested being before the
Court, with power nevertheless for the Court or a J udge to direct
any of such last-mentioned persons to be made parties, But this
rule is in substance a repetition of rule 9, sect. 42, of the Chancery
Act, 1852; and it was argued that, in suits relating to mortgages,
it had been held, as in Goldsmid v. Slonehewer (1), that trustees
did not sufficiently represent their adult cestuis gue frust unless it
was probable that the trustee, from being executor or otherwise,
had funds in hand sufficient to enable him to redeem, But that
case was & suit for foreclosure, in which the trustee was a defen-
dant whom the plaintiff sought to foreslose; and there is 4 reason

(L) 9 Hare, App. xxxviii.

T ————
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in such a case for not giving the plaintiff the relief he secks unjess
he brings before the Court all those interested in the equity of
redemption who may probably have the means of redeeming the
mortgage. Here the Plaintiff trustes is seeking to redeem, and
the diemissal of his bill will be effectual in favour of the Defen-
dant Jennings, so as to prevent any further proceedings for re-
demption in respect of the property vested in the Plaintiff as
trustee, Moreover, as between the Plaintiff and Jennings, the
only decree will be that the Plaintiff redeem such mortgage as
Jennings is entitled to consolidate, and that in default his action
be dismissed ; and the Defendant Price sufficiently representa all

- parties interested in the estate of which he is trustee for the

purpose of being bound by any aceounts of the Defendant Jonnings
which must be taken in order to work out the decree between that
Defendant and the Plaintiff, and Price does not suggest that, as
between himself and the Plaintiff, he does not sufficiently represent
the persons for whom he is ttustee. In our opinion, therefore, the
objection that the Plaintiff and Price do not sufficiently represent
the estates of which they are trustees cannot prevail,

The result is that the judgment of the Vice-Chaacellor dis-
missing the action was erroneous, and the order appealed from
must be discharged.

With respect to the form of the Jjudgment,
Cotrox, L.J., said :—

We have considered the case of Besvor v. Luck (1), which was
cited by Sir H. Jackson, It is no authority for the proposition
that Price, as the owner of the equity of redemption of the estate
first mortgaged, is entitled to the first right of redemption of the
two estates. That was & suit for foreclosure. The Plaintiff is
entitled to the first right of redemption of both. estates, and in
default he will be foreclosed, and then Price will have a right to
redeem or be foreclosed in the same manner,

Solicitors: Waterhouse & Winterbotham, agents for Winter-
botham, Bell, & Winterbothams, Oheltenham i Bischoff, Bompas,

& Co.
(1) Law Bep, 4 Fq. 517,
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A, C. AND PRIVY COUNCIL, x63
[HOUSE OF LORDS.] H. L. {(E.)*
YOUNG © -+ <« -« . . APPELLANT; i
A
BRISTOL AEROPLANE COMPANY -
LIMITED . . . . .. -  RESPONDENTS.

Workmen's compbensalion—Infury to workman-—Alternative remedigs—
Receipt of compensation—Claim to recover damages ai common law
—Workmen's Compensation Act, 1925 (15 & 16 Geo. 5 ¢. 84,

5, 29, sub-s._ x.

By s. 29, sub-s. 1, of the Workmen's Compensation Act, X925 ;
" When the injury was caused by the personal negligence or wilfyl

* proceedings independently of this Act ; but the employer shall

* case of such personal negligence or wilful act as aforesaid '

On April 3, 1942, the appellant was injured at work while in the -
respondents’ employment. On April 30, he attended at their
works and was paid a sum €qual to the compensation dye under
the Workmen's Compensation Act, 1923, in respect of four weeks,
Thereafter, until Qctober, when he returned to work, he was paid

their Lordships expressed different opinions) that *‘ option,”
in s. 29, is not equivalent to equitable election, and as the appellant
having become aware in July, 1942, of the choice given to him by
the sub-section, had with that knowledge chosen to continue in
receipt of compensation until he returned to work, and 8o enforced
in full the liability of the employer to pay compensation under the

* Present : VISCOUNT SmMory, Lorp Russyrr oF KiLLowew, Lorn
MacMitran, Losp PorTEr and Lorp SiMONDSs,
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Act, be had irrevocably exercised his statutory option and was
debarred from taking proceedings independently of the Act.
Porkins v. Hugh Sievenson & Soms, Ld. [1940] I K.B. 56;
Selwood v. Townley Coal & Fiveclay Coal, Ld. [1940] T K. B. 1o,
and Brown v. William Hamilion & Co., 1944 S. L. T. 282;
37 B. W. C. C. Supp. 52 discussed. -
Per Viscount Simon, approving the decision of the Court of .
Appeal on this point: A decision of a division of the Court of

Appeal is authority binding on the full Court of Appeal in a later
case.

Decision of the Court of Appeal [1944] K. B. 718 affirmed.

AppEAL from the Court of Appeal.

The facts, stated by ViscouNT SiMox and Lorp PORTER,
were as follows : On April 3, 1042, the appellant lost three
fingers of his left hand "by amputation, while operating
a guillotine sheet-metal cutter in the respondents’ factory. It
was not disputed that this accident arose out of and in the
course of his employment in- such circumstances as to create
a liability in the respondents to pay compensation for his
injury under s. I of the Workmen’s Compensation Act, 1925.
About three weeks after the accident he saw at the respondents’
works one Howarth, assistant to their commercial manager.
Howarth’s duty was to deal with payments under the Act'and
he saw about fifteen to twenty men on days specially appointed
for that purpose. He told the appellant that no authority
had yet come from the respondents’ insurance company to
make any payment and asked him whether, in view of the
seriousness of his injury, he would seek advice, and probably
mentioned his trade umion. -The appellant next visited
Howarth at the respondents’ works on April 30 and on that
occasion Howarth passed over the pay sheet for him to read
and explained that that although only twenty-four days’
compensation was then due, he proposed to pay up to the end
of the fourth week. The appellant read and understood the
form, which plainly showed that it dealt with weekly payments

_under the Workmen’s Compensation Acts. He then filled in

the form and signed the appropriate receipt, receiving
6l. 15s. od. At that time he had not yet taken legal advice.
Thereafter he attended at the works and was paid by Howarth,
week after week, the sum of xl. 15s. od. until he returned to
work on October 2. No notice was given or assertion made
that the receipt was without prejudice to the bringing of

‘a claim for damages. Meanwhile, on July 24, the appellant’s

solicitor wrote to the respondents : “ I understand that your
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** firm was prosecuted for not having a machine guarded, and
“I desire to claim compensation under the Workmen's
‘ Compensation Act, and alternatively, I desire to claim
'“ damages.”” On August 4, the respondents’ solicitors wrote
to the appellant’s solicitors that the matter had been passed
on to their insurance company. On August 19 the insurance
company wrote: * We would state that liability is only
“ admitted under the Workmen’s Compensation Act and your
““ client has been in receipt of compensation under the statute
“since his cessation -following the injuries.” After some
further communications between the parties a writ was
issued on behalf of the appellant on February 5, 1943, claiming
damages for negligence and breach of statutory duty. The
substantial defences to the action were {1.) that the appellant
had been guilty of contributory negligence, and (2.} that, in
any event, having claimed and received compensation under
the Workmen’s Compensation Act, 1925, he was debarred
from recovering damages. At the Manchester Assizes, at
which the case was tried, Mr. Commissioner Laski K.C.
negatived the first defence but held that the second must

succeed. He said : “ I am satisfied . . . . that the [appellant
“ did not claim for compensation ‘as such’ .. .. The

““ [appellant], as I find, received the payments made to him
*“ as compensation under the Workmen's Compensation Act
“ and the payments were paid to him assuch. Talso find that
“ at the time the [appellant] received his first payment on
“ April 30, 1942, and until such time as he consulted his
“ solicitor (the date was not fixed with any precision, but was
“ clearly shortly prior to the letter of July 24, 1942), he
* did not know that he had a right urder s. 2g, sub-s. 1, of
““ the Workmen's Compensation Act, to elect as between two
* alternative remedies. It follows that the [appellant], not
“ knowing of the existence of his right to elect, could not be
“ said to have exercised the option given to him by the sub-
* section.” He held himself bound by Perkins v. Hugh
Stevenson & Soms, Ld. (1) and Selwood v. Townley Coal &
Fireclay Co., Ld. {z) to give judgment for the respondents.
The Court of Appeal (Lord Greene M.R., Scott, MacKinnon,
Luxmoore, Goddard and du Parcq L.JJ.) was specially
constituted to hear the appellant’s appeal, which was
dismissed. The appellant appealed to the House of
Lords. 3 ' '
(1) [1040] 1 K. B. 56. | (2) [1940] T K. B. 180,

1
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Pawll K.C. and H. Burion for the appellant. The appellant
did not exercise an “ option ~’ within the provisions of s. 29,
sub-s. I, of the Workmen’s Compensation Act, 1925, and was
not committed irrevocably to his claim under the Act, for
unless it can be found that the workman has exercised an
option, the second half of the sub-section does not arise. The
appellant’s choice remained alive. The second part of
sub-s. 1 is not an independent and separate provision but, on
the contrary, is exegetical or explanatory of the first, meaning
that the workman may at his option pursue either remedy,
provided that by so doing he does not ultimately impose
a liability on his employer to pay both damages and com-
pensation : see Avery v. London and North Eastern Ry. Co. (1) ;
London Brick Co., Ld. v. Robinson (2}, and Kinneil Cannel &
Coking Coal Co., Ld. v. Waddell (3). These three authorities
crystallize the legal position. The point of imposing a double
liability on the emplover is not reached unless either a
judgment has been obtained in the workman’s favour in a claim
for damages or an award has been made in his favour or an
agreement or compensation registered : see Rouse v. Dixon (4)
and Edwards v. Godfrey (5). The words “ shafl not be liable
“to pay” do not cover the case of a mere payment of
a weekly sum by the employer as workmen’s compensation
accepted by the employee as such. Such a payment does
not necessarily import a liability to go on paying: Nomeracsky
v. Canterbury Dressing Works (6). The words must not be
read as though they were ““shall not pay.” The liability
arises not at the time of the accident but at the time of the
order of the court : see s, 23 of the Act. The matter depends
on the precise meaning of the words claim compensation.”
The object of the sub-section is to protect the employer from
being proceeded against more than once, not to protect him
only from being made to pay more than once. In this case
there had been no proceedings at all under the Workmen's
Compensation Act and in such a case there can be no
itrevocable exercise of the option on the part of the workman.
In giving the workman an " option " between two courses
the Act has put him to his  election ™ in a sense analogous to
the use of the word in equity. Such an election can only be
made where the workman knows of the alternatives and has

(1) [1038] A. C. 606. (4) [1904] 2 K. B, 628, 632, 634.

{2) [1043] A. C. 341. (5) [1899] 2 Q. B. 333.
(3) [zo31} A. C. 575, 588. (6) (1928) 21 B. W. C. C. 41.
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full information of the advantages and disadvantages of
adopting one or the other: see Coe v. London and North
Eastern Ry. Co. (I). Any other construction gives no meaning
to the words ““at his option.”” The decisions in Perkins v.
Hugh Stevenson & Soms, Ld. (2) and Selwood v. Townley

167

H, L. .

1945

Youxc
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Coal & Fireclay Co., Ld. (3) were wrong. They cannot stand Ag2"14™

with Kinneil Cannel & Coking Coal Co., Ld. (4) and Perkins’
case (2) is not consistent with Stimpson v. Standard Telephones
& Cables, Ld. (5). [They referred to Powell v. Main Colliery
Co., Ld. (6); Cribb v. Kynoch, Ld. (No. 1) (7); Harrison v.
Wythemoor Colliery Co., Ld. (8); King v. Edinburgh Collieries
Co.,Ld. (9) ; Bennettv. L. & W. Whitehead, Ld. (x0}; Unsworth
v. Elder Dempster Lines, Ld. (11) and Brown v. William
Hamilton & Co. (12), and to the Workmen’s Compensation
Act, 1925, ss. 3 and 14.]

Sellers K.C. and Maiabele Davies for the respondents. The
appellant accepted from the respondents payments of com-
pensation under the Workmen's Compensation Act, 1g25. By
virtue of s. 29, sub-s. 1, of the Act, such a payment and
receipt bars the recovery of damages at common law by the
same person ‘‘ independently of the Act.” The acceptance
either of damages or of compensation as such is a bar to
recovery under the alternative remedy. The sub-section
protects the employer from being made to pay more than
once. Its two halves ‘must be read separately. Claiming
compensation means asking for it, and the appellant did
inferentially *‘ claim compensation ”’ under the Act. If one
puts one’s foot on a shoeblack’s box without expressly asking
for a shine, one is taken to have asked for it inferentially. The
whole Act is intended to be informal and to work without
there necessarily being any proceedings. There is no arbitra-
tion unless a question arises, e.g., if compensation has been
claimed and refused in whole or in part. The commencement
of legal proceedings is not necessarily contemplated by the
sub-section : Powell v. Main Colliery Co., Ld. (13) ; Bennett v.
L. & W. Whitehead, Ld. (14) and Page v. Burtwell (15) : see also
s. 2T of the Act, and r. 8 of the Workmen’s Compensation

(1) [1943] 2 K. B. 531, (9) 1924 S. C. 167, 171, 172.
(2} f1040] 1 K. B. 56. {10} [1926] 2z K. B. 350, 405.

(3) [r940] T K. B. 180. (x1) [r940] £ K. B. 658, 671, 672.
(4) [r931] A. C. 575- {x2) 1044 S. L. T. 28z
(5) [1940] 1 K. B. 342, 353. 37 B. W. C. C. Supp. 52

{6) [1000] A. C. 366. {13) [xr900] A. C. 366, 371.

{7} [1008] 2 K. B. 551, 554. (14) [1926] z K. B. 380, 387.

(8) [z922] z K. B. 674, 686. (x5) [1908] 2 K. B. 758.
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H. L. (E) Rules, 1926, In accepting these payments under the Act the
1945 appellant deliberately took one course, exercising his ** option
—— irrevocably, and he cannot now go back on it. There must be

Youxc  jmputed to the ordinary man a knowledge of his legal rights
Brmistor  and it is erroneous to say that some special knowledge must be
AEROPLANE  brought home to the appellant. Tt is enough that he should
—~ " simply have knowledge that he has a right to choose. What
was in his mind is immaterial ; the relevant thing is what he
did. The matter does not turn on the exercise of an option
in the sense of an equitable election, though, on any interpre-
tation, there has here been, on the facts, a concluded election.
[They referred to Litle v. P. & W. MacLellan, Ld. (1) ;
Burton v. Chapel Coal Co., Ld. (2); Mackay v. Rosie (3);
Guest, Keen & Nettlefolds, Ld. v. Williams (4); Lewis v.
Cammel Laird & Co., Ld. (5) and Birch v. Pease & Pariners (0).]
Paull K.C. in reply. Acceptance of a payment under the
Act is not conclusive evidence that the workman has chosen
to proceed under it, but if the respondents’ contention is
right even one payment would bar his claim to damages,
.though made to him personally by his employer while he was
still-in hospital. The Act gives him the right to get the
remedy that be chooses and while his solicitor is still finding
out the facts of the case he cannot be taken to have exercised
his option. All the circumstances must be considered in
deciding on the evidence whether he has made a choice.
[He referred to Kinneil Cannel & Coking Coal Co., Ld. v.
Waddell (7) and Bemnett v. L. & W. Whitehead, Ld. (8).]

The House took time for comnsideration.

Nov. 29. ViscounTt SiMoN. My Lords, this is the appeal
of the plaintiff, in an action brought for damages at common
law against his employers, the respondents, for failure to fence
dangerous machinery. The appeal is from a unanimous
decision of the Court of Appeal. That court was specially
constituted to hear the appellant’s appeal from the judgment
given against him by Mr. Commissioner Laski K.C., at
Manchester Assizes. Besides Lord Greene M.R., who delivered

(1) 1900fz F. 387, 38¢. {4} (1925) 18 B. W. C. C. 68.
(2) 19090 5. C. 430; 2 B.W.C. C. (5) (1929) 2z B. W. C. C. 410.
120. (6) [1941] 1 K. B. 615, 623.

(3) 1008 5.C. 174 ; I B.W.C.C. (7} [1931] A. C. 575, 584.
52, (8) {1926] z K. B. 350, 405.
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the considered judgment of the whole court, Scott, MacKinnon,
Luxmoore, Goddard and du Parcq I..J]. were parties to the
decision. One of the conclusions reached in the judgment of
the Master of the Rolls, with which I agree, is that if the Court of
Appeal, when sitting in one of its divisions, has in a previous case
pronounced on a point of law which necessarily covers a later
case coming before the court, the previous decision must be
followed (unless, of course, it was given per incuriam, or
unless the House of Lords has in the meantime decided that
the law is otherwise), and that this application of the rules
governing the use of precedents binds the full Court of Appeal
no less than a division of the court as usually comstituted.
Thus, the previous decisions of the Court of Appeal in Perkins
v. Hugh Stevenson & Soms, Ld. (1)} and Selwood v. Townley
Coal & Fireclay Co., Ld. (2), upon the correctness of which the
respondents rely, but whick the appellant challenges, could
not be overruled in that court ; and since these decisions were
held to apply to the present case in a sense adverse to the
appellant, his appeal was necessarily dismissed.

The present appeal, therefore, is in substance a submission
that the decisions in Perkins' case (1) and Selwood’s case (2) are
wrong, or at any rate that they are not conclusive against the
appellant’s claim. The question involves the interpretation
and application of s. 29, sub-s. 1, of the Workmen's Compensa-
tion Act—a section which is in the same form as s. 1,
sub-s, 2 (a) of the original Act of 1806 and one which has
given rise to many difficulties and to a multitude of decisions.
[His Lordship read the sub-section and continued :]

In Perkins' case (1), the injured workman had actually
applied to his employers for compensation under the Act and
was paid weekly sums accordingly for about a year, after
which no further compensation was due as he had recovered
from his injuries. About two months after the accident,
however, his solicitor had written referring to his alternative
claim apart from the Act and attempted unsuccessfully to
secure that the weekly payments should be regarded as being
made without prejudice to the alternative claim. The Court
of Appeal held that this alternative claim was barred, because
from the date of the solicitor's letter the workman must be
regarded as having material for exercising his ** option ”’ and
as .having exercised it ; the employer had already been made
liable under the Act and had paid in f{ull all that the Act

(1) {x940] 1 K. B. 56. {2) [1940] x K. B. 180.
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H. L. (E) prescribed and could not, therefore, be also liable independently
1045 ofithe Act. It is true that in the course of his judgment the
— Master of the Rolls expressed the view (1) that * where the

YOUNG < employer, in response to a claim under the Act, has made
plmstor ““a payment of compensation under the Act, that payment

Co. Ip~ ‘‘discharges once and for ever, in whole or pro tanto, the
Visoo Simnan ** statutory liability under the Act,” and Finlay L.]J. appears
22" to agree with him. But this view is not essential to the
decision, and the Master of the Rolls goes on to point out that
in that case the workman had in fact exercised his option. The
actual decision can be supported by reason of that circumstance,
apart from the fact that the workman had claimed and
received compensation without knowledge that another
remedy was available to him if he chose to adopt it. In
Selwood's case (2), the workman had made no application for
compensation but he had received a number of weekly sums
from his employers which were, as he knew, payments under
the Act. Later, and while still gravely incapacitated, he
refused, on the advice of his solicitor, to aceept any more
weekly payments and subsequently brought an action at
common law against his employers for damages for personal
injuries. The Court of Appeal held that the principle of
Perkins’ case (1) applied ; he could not succeed in his action,
according to the Court of Appeal, because, if he did, his
employers would be paying both under the Act and inde-
pendently of the Act. One difficulty I feel about this latter
decision is that it involves the conclusion that if an injured
workman receives one single weekly payment, knowing it is
tendered as compensation under the Act, he loses all chance
of suing successfully at common law. On this view, he takes
the first payment, even though he has never asked for it, at
his peril. The employers have paid for one week " under this
““ Act,”’ and are liable to pay it, and therefore, it is suggested,
they cannot thenceforth be liable to any proceedings by the
workman “ independently of this Act.”” It is to be observed
that in Selwood’s case (2} there is no trace of a suggestion
that the workman had effectively exercised an ‘‘ option.”
The decision turned on nothing else than that one or more
weekly payments had been offered and accepted. Having
regard to the general scheme of the Act and to its obvious
purpose of preserving remedies apart from the Act if the

(1) [1040] 1 K. B. 56, 66. {2) [1940] 1 K. B. 180,
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workman chose to avail himself of the alternative, I cannot H. L. (E)
accept this view. Perkins’ case (1), on its actual facts,
seems to me to be correctly decided : there the workman, by
persisting in receiving weekly compensation as long as his  Yo'"°
injury lasted, although he long before had appreciated that BrstoL
the law offered him an alternative remedy, must be regarded AEROPLANE
as having effectively exercised “ his option.” But, with all -
respect to the members of the Court of Appeal in Selwood’s ¥ & ==
case (2), which was decided three months later, I do not agree

that this decision necessarily followed from the principle laid

down in Perkins’ case (1), and I think that the decision in

Selwood’s case (2) was wrong. Lord Patrick in Brown v.

William Hamiiton & Co. (3) develops the view which I would

uphold with much clearness and cogency. I think that the

Scotch authorities quoted by Lord Patrick (4) are right in

treating the final part of s. 29 (‘" but the employer,” etc.), as

exegetical of the preceding part (“ but in that case the

“ workman may, at his option,” etc.), and not as further -
restricting by an added condition the workman’s right of

option. As Lord Patrick points out, and as was also laid

down by the present Lord Goddard in the Court of Appeal in

Unsworth v. Elder Dempster Lines, Ld, (5), no difficulty in

adopting this construction arises from the rule that the

employer is not to be bound to pay twice over. If, before the

workman can be regarded as having really exercised his

option, he receives one or more weekly payments under the

Act, and he then opts to issue a writ and recovers damages,

the damages ih the action would be reduced by the amounts

already received. This view secures what Lord Greene M.R.

in Perkins’ case (6), described as the effect of the final words,

namely, that ‘‘ the employer is not to be made to pay twice

** over to the same person.” 1 cannot agree that the deduction

from damages of a sum already paid in respect of the same

injury is contrary to any ‘ principle of law’ (7). On the

contrary, I would adopt Lord Patrick’s statement that ** when

“ the workman sues at common law, if the sum awarded in

*“ name of damages exceeds the suoms already paid to him in

“ name of workmen’s compensation, these sums will form

1945

(1) [z940] 1 K. B. 56. (4) 1o4q S. L. T. 282, 285;
(2) [1940] 1 K. B. 180. 37 B. W. C. C. Supp. 52, 6o.
(3) 1944 S. L, T. 28z, 286; {5) [1940] 1 K. B. 658, 674.

37 B. W. C_ C, Supp. 52, 63, 84. (6) [1940] & K. B. 56, 65.

(7) Ibid. 67.
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H. L (E) ‘“a good set-off or will have to be taken into account in
1045 “ diminution of damages ” (1). In the present case, I agree
— that the appeal must be dismissed on the ground that the
. appellant, who knew of his “ option ” in July, nevertheless
AE:;iii:E continued to draw weekly compensation till the following

Co. Lm.  October, and must consequently have deliberatély and
Visoomt Simon ?onsciously chosen to claim compensation under the Act,
uut Snoe- instead of proceeding independently of the Act. :
. As the House has heard a full discussion of the difficulties
of construction arising under s. 29, I venture to add the
following observations as representing my view of the general
effect of the clause: 1. The statutory provisions for work-
men’s compensation are not to be understood as substituted for
remedies against his employer previously available to the
workman injured by the personal negligence or wilful act of
the employer or of those for whom the employer is responsible.
(One of the remedies so preserved is a right of action based
upen breach of a statutory duty : Lochgelly Iron & Coal Co.,
Ld. v. M’Mullan (2); see especially per Lord Atkin.) The
previous remedies remain available as an alternative for the
cases which they cover. 2. But the two remedies are not to,
be pursued together., For a workman. to issue a writ for
damages independently’of the Act and also to .” claim
compensation under the Act is forbidden. This prohibition of
double process applies to the initiation and carrying on of
proceedings whether either or both of them would ultimately
succeed or not. It is presumably inserted for the protection
of the employer, so that he shall not be vexed with both
demands concurrently. . The protection so given him could in
proper cases be secured by stay or injunction, 3. There thus
being an option between two kinds of proceedings, who is to
have the right to exercise the option ? The employer cannot
insist on being called on to pay by one process rather than by
the other. It is the workman who opts. Itis “ his’ option.
This option is not equivalent to equitable election and
1 deprecate the use of the latter word as a substitute for the
word in the section. If “ election,” in the full sense, were
meant, it would be necessary for the workman to know rall
that was material to determine his choice. Scott L.J. is
perfectly logical, in Coe V. London and North Eastern Ry.
Co. (3), in saying that if “ option * means ‘‘ eléction ' there
(1) 1044 S. L. T. 282, 286; . (2) [1934] A.C.1, 9,
37 B. W. C. C. Supp. 52, 64. (3) [1043] K. B. 531, 540.
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*“ of all material facts affecting his choice.”” But this, in my
opinion, is not the meaning of * option ”* in this connexion.
“ Election ** has two meanings, as Viscount Maugham pointed
out in Lissenden v. C.A.V. Bosch, Ld. (1) when he said:
" The equitable doctrine of election has no connexion with the
“ common law principle which puts a man to his election
‘“ (to give a few instances only} whether he will affirm a contract
‘““induced by fraud or avoid it, whether he will in certain
‘“ cases waive a tort and claim as in contract, or whether in
“a case of wrongful conversion he will waive the tort and
“ recover the proceeds in an action for money had and
“ received. These cases mainly relate to alternative remedies
““in a court of justice. The history of the common law rules,
‘“the principles that apply to them, and the effect of the
“ election are all very different from those which prevail
““where the equitable principle is in question.” See also
Lord Atkin's speech (2). Here we are dealing with a statutory
‘“ option,” in its setting in the section, and I am willing to
adopt the view, which has constantly been expressed and
enforced, that the workman does not lose his alternative remedy
nierely because he accepts some payments under the Act,
when the option is unknown to him. But if the circumstances
amount to this, that he persists in taking weekly compensation
after knowing of the alternative course, he is debarred from
changing the nature of his claim. This view, in my opinion,
is confirmed by the exegetical character of the prohibition
against double liability. In conclusion, I would venture to
express the hope that, if there is to be new statutory enactment
on the subject of alternative remedies when workmen meet
with industrial accident, the legislation will be so framed as to
get rid of the doubts and difficulties which have led to so much
controversy, and have given rise to such fine ‘distinctions, in
the interpretation and application of s. 29. - My Lords,
I move that the appeal be dismissed with costs.

LorDp RUSSELL OF KILLOWEN (read by Lorp PorTER). My
Lords, the question debated on this appeal, while it admits of
easy statement, is difficult of solution. The question is
whether the appellant workman having accepted from his
employers (the respondents) payments of compensation under
the Workmen’s Compensation Act, 1925, knowing them to be

(r} [1940] A, C. 412, 418, (2) Ybid. 429.

73

can be no effective exercise of option ** without full knowledge H. L. (E)

945

Young
.
Brisror

AEROPLANE

Co., Lo,

Viscount Simon.
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H. L. (E) payments under that Act, is debarred by reason of s. 29;
1045 sub-s. 1, of that Act from taking proceedings independently of
o= that Act for the recovery of damages from his employers.
NS [His Lordship stated the sub-section and continued :]
ABmi':_OLE The relevant dates are these :—The accident occurred on
Co I April 3, T942; the appellant received payment of the
f.‘i““;u’f:,:"’“n appropriate compensation (viz. 1l. 15s. a week) until he
ven.

returned to work on October 2, 1942 ; on February 5, 1943, he
issued the writ in the present litigation, claiming damages for
negligence and breach of statutory duty. The only defence on
which the respondents now rely is s. 29, sub-s. 1, of the Act.
Mr. Commissioner Laski, who tried the action at the Manchester
Assizes, found the following facts :—(1.) that on and after
April 30, 1942, the appellant accepted the weekly payments
knowing them to be made as compensation under the Act;
(2.) that the appeliant when he began to receive those payments
did not know °° that he had a right under s. 29, sub-s. 1, of

** the Workmen’s Compensation Act to elect as between two

* alternative remedies ” ; and (3.) that in or about July, 1042,
he did become aware of that right. The learned Commissioner,
on the finding first above-mentioned, felt bound to dismiss the

_ action in view of two authorities in the Court of Appeal, namely,

Perkins v. Hugh Stevenson & Sons, Ld. (1) and Selwood v.
Townley Coal & Fireclay Co., Ld. (2), which may, I think,
be accurately described as having decided that a workman
who has knowingly accepted as such payments of compensation
under the Act, is precluded from recovering compensation
independently of the Act.

My Lords, let me say at once, that in my opinion the present
appeal must fail whatever view be taken as to the correctness
of the decisions of the Court of Appeal, or the true inter-
pretation of s. 29, sub-s. 1. The appellant knew in July,
1942, of the choice given to him by the sub-section, and with
that knowledge chose to continue in receipt of compensation
under the Act until he returned to work. Having thus, in
exercise of the option given to him by the sub-section,
enforced to the full one liability of the employer, he cannot
enforce any other ; in other words, having, in exercise of his
option, enforced to the full the employer’s liability to pay
compensation under the Act, he cannot take proceedings to
make the employer pay compensation independently of the
Act. He has deliberately selected and exhausted one of the

{1} [1040] 1 K. B. 56. (2) {194¢] 1 K. B. 180,
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two rights which the sub-section offers for his choice. In H. L. (E)
view, however, of the course taken by the debate before your 1045
Lordships, I may be permitted to state my views upon the
true construction of the sub-section. It contains four pro-  YoM®
visions to the following effect :—1. The civil liability of the BssroL
employer is not affected by the Act when the injury was AZao[4r®
caused by the personal negligence or wilful act therein = —
described. z. If the injury was so caused the workman is of Killowen.

given a choice as to which liability he will seek to enforce.
3. The employer is not to have to pay compensation to the
workman both independently of the Act and under its
provisions. 4. No action may be brought against the
employer in respect of an injury to a workman by accident
arising out of or in the course of his employment, unless the
injury was caused by the personal negligence or wilful default
as aforesaid. The sub-section only applies when the injury
was caused by the personal negligence or wilful default
described in the opening words, but when it applies, it operates
for the benefit of both the workman and the employer. On
the one hand the first provision preserves to the workman
the civil liability of the employer, and the second provision
gives him a choice between enforcing that liability and
enforcing the lability impased on the employer by the Act.
On the other hand, the third provision protects the employer
from being obliged to meet both liabilities. The fourth
provision may for the present. purpose be disregarded. The
second and third provisions are the ones which create the
difficulty. The Court of Appéal has treated the third provision
as an enactment in favour of the employer which operates
independently of the first and second provisions, and which in
some way detracts from or qualifies the express saving in
favour of the workman of the civil lability of the employer.
It has construed the sub-section as meaning that once some
‘compensation for injury to a workman has been paid under
the Act, and has been accepted by him as such, the employer
is freed from all liability to pay compensation independently
of the Act. My Lords, 1 find myself unable so to construe
the third provision. It is a construction which, in my opinioen,
should only be adopted if none other is open, because it destroys
to a great extent the primary object of the sub-section, namely,
the preservation in favour of the workman of the employer’s
civil liability. So long as in the long run an employer is not
made to pay more than his total liability under the particular
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H. L. (E) head of liability which the workman, knowing of his choice,
' chooses to enforce, the protection given to the employer by the
third provision will be secured to him. He will not have paid
iy two sets of compensation, but only the compensation payable
Brsror under his Lability independently of or under the Act as the
AZROPLANE case may be. For myself I would construe the sub-section as
Loen mecl follows :—The object of the sub-section is to keep the civil
Lord Russell  Jiability of the employer alive, and it gives the workman
. a choice as to what liability he will enforce against the employer.
But to make a choice the workman must be aware of his
right to choose, and of the alternatives open to his choice.
In the case of a workman who, owing to ignorance in these
respects, has been unable to exercise his option under the
sub-section, but who has been paid and has accepted com-
pensation under the Act, even to the full amount, I cannot see
how he can be prevented, on discovering his right to choose,
from recovering compensation independently of the Act, if he
be not barred by lapse of time. On the other hand, if a work-
man, who knows of his right to choose and of the alternatives
open to his choice, has enforced .his claim to compensation
independently of or under the Act, he cannot thereafter seek
to enforce any other liabilit) of the employer. By the words
“ has enforced his claim,” 1 mean that he has obtained
a judgment for damages at common law or compensation
under the Employers Liability Act, 1880, or that he has
obtained an award or an agreement for recording under
s. 23 of the Act, determining the employer’s liability under the
Act. When the workman has so made his choice of the
liability which he desires to enforce, and has so enforced it, the
sub-section has been worked out, and the chapter is closed.
But unless and until he has so enforced the liability of his
choice, 1 find nothing in the sub-section to prevent him from
changing his mind, abandoning any pending proceedings in
reference to one liability, and cosimencing proceedings to

enforce the other liability.

In coming to this conclusion I find myself in substantial
agreement with the views expressed by Lord Patrick in the
case of Brown v. William Hamilton & Co., (1), although
I do not think that the rights of the workman under the sub-
section are {as is indicated or suggested in many authorities)
to be judged in the light of the strict rules applicable to the
equitable doctrine of election. As I have said, the primary

(1) 1944 S. L. T. 282 ; 37 B. W. C, C. Supp. 52.

1945

Younc




E SCC Oniline Web Edition: hitp:/fiwww.scconline.com
Tt TruePrint™ source: LR published by ICLR
Print

@ SCC Onfine Web Edition, Copyright © 2020
S@@ Page 15 Friday, August 21, 2020
Printed For: Mr Sarosh Bastawala ‘ ‘ 6

A.C. AND PRIVY COUNCIL. 177

object of the section is to preserve the civil liability of the H. L. (E)
employer, making it plain on the one hand that it is the
workman who may choose which liability shall be enforced
against the employer, and on the other hand that the employer ~ Yo™®
cannot be made to pay more than the measure of his liability = Bristor
independently of, or under, the Act as the case may be. Lord AZsorpa™®
Patrick has pointed out the harsh results and the difficulties = ——

which would ensue if a workman is to be held to be deprived of Kiiawea.
of his rights against the employer which are independent of the -
Act, by the mere acceptance as such of compensation paid

under the Act. I need not repeat them, but they appear to

me very real; and while no suggestion is or could be made

against the employers in the present case, it is obvious that

instances might arise in which, on the construction of the sub-

section adopted by the Court of Appeal, very grave injustice

might be inflicted on a workman by his employer. As already
indicated, however, this appeal must, in my opinion, fail.

945

Lorp MacMILLAN (read by LorD SiMonps). My Lords, on
the facts of the present case I have no doubt that the decision
of the Court of Appeal was right in lJaw. But as certain views
on the proper interpretation of s. 29 of the Workmen’s Com-
pensation Act, 1925, are implied in that decision and as the
opportunity has been taken of bringing under review the
many and varying judicial expositions of this much-debated
enactment, I agree with your Lordships that the House ought
to pronounce on the matter generally. The remedy of com-
pensation which the Act provides for accidents to workmen
arising out of and in the course of their employment is expressly
deeclared to be exclusive of all other remedies except in the
single case of the accident having been caused by the employer'’s
personal negligence or wilful act. In that case, but in that
case only, the injured workman is given an option ; he may
either claim compensation under the Act or take proceedings
independently of the Act under the pre-existing law. One
thing at least is clear on the terms of the enactment: the
mnjured workman is not entitled to make claims against his
employer simultaneously for compensation under the Act and
for damages independently of the Act. The remedies are
mutually exclusive. The option given to the workman is
no doubt important and valuable, but it should not be over-
looked that the legislature in fixing the scale of statutory
compensation must be taken to have regarded it as affording
A. C. 1946. 3 Q

VBT ATE i
f SUPRENE CQURT 07
LIRDIA B
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H. 1. (8) in the normal case fair and adequate compensation for the
1945 injlfry sustained, which physically is the same whether the
o accident was due to the employer’s personal negligence or not.
v The reluctance manifested in some of the cases to hold that
Bmisto.  the workman has exercised his option in favour of the

Ag';f"}:ﬁfﬂ statutory comnpensation and the ingenuity exhibited in avoiding
Lord Mot such a decision would seem to suggest that this consideration
227" has not always been borne in mind.

The main controversy has centred round the question of
what in law is to be held as committing the workman
irrevocably to one or other of the two courses open to him
when he has sustained an accident arising out of and in the
course of his employment which has been caused by his
employer’s personal negligence or wilful act, the only case in
which the statute gives him an option. The problem has in
my opinion been confused by the importation of the refine-
ments of the equitable doctrine of election. It has been said
that in giving the workman an option between two courses
the statute has put him to his “ election "' ; an * election "’ to
be valid and irrevocable can only be made where there is on
the part of the workman knowledge of the alternatives and
full information as to the advantages and disadvantages of

" deciding to adopt the one or the other. Consequently the
workman cannot be held to have exercised his option and to
have committed himself irrevocably to the one or the other
remedy unless he was possessed of such knowledge and
information. The result of this argument is to make the
determination of the question whether the workman has
irrevocably exercised his option dependent not upon what he
has dope bui upon what he knew. In my view this is an
erroneous approach to the matter. Carried to its logical
conclusion the argnment would entitle a workman who for
years had received compensation under the Act from his
employer, either by agreement or under an award, to turn
round and institute proceedings for damages independently
of the Act on the plea that he did not know, when he claimed
and accepted or was awarded compensation under the Act,
that he had any right to rvedress outside the Act. If he
could prove that this was so, then he must be held never to
have exercised his statutory option, never to have made an
““ election.” Similarly, on this argument, if the workman had
intimated a claim of damages outside the Act and obtained
from his employer, with or without proceedings in court,

ADY i
VEIAE CQURT GF
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spirit. In one case the Act permits a locus peenitentiz. If
the workman exercises his option by bringing an action to
recover damages independently of the Act and fails in that
action, he may move the court to assess and award him
compensation under the Act, if otherwise entitled to it, subject
to deduction of the costs caused to his employer by his
unsuccessful action. There is no parallel provision in the case

of an unsuccessful claim under the Act. The inference is

clear that the workman cannot try his luck first under the
Act’and then if unsuccesstul independently of the Act or
vice versa, apart from the single special concession which
I have just mentioned. It would be a singular situation if the
employer could have no assurance that finality had been
reacked in settling a claim either under or independently of
the Act unless he had taken steps to satisfy himself of the
state of the workman’s mind and that the workman had made
a fully informed “ election ”’ between the alternative courses
open to him. It would be grotesque to suggest that the
employer to whom a claim under the Act has been made must
ask the workman if he has considered the possibility of bringing
an action -against him for personal negligence or wilful fault,
lest otherwise any settlement of the claim under the Act might
have no finality because there had been no “* election *’ on the
part of the workman. The workman, like any other citizen,
must be presumed to know the rights which the statute has
given him, and must be judged according to what he does in
the exercise of these rights and not according to the extent
of his knowledge of them. I quote and adopt the words of
Scrutton L.J. : *“ If by statute you have an option to do A or
** B, but not both, and you have done A, it does not seem to me
“relevant to say ‘I have done A, but I have not elected
““todoit'.” (Bemnett v.L. & W. Whitehead, Ld. (1). 1f
one of the alternatives is adopted the other is excluded, no
matter what failure there has been to appreciate the respective
merits of the one or the other. But this unfortunately is far
from ending the matter. It still remains to consider what

(1) [1926] 2 K. B. 380, j05.
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a sum in full satisfaction of his claim, he could nevertheless H. L. (E.)
throw over the settlement and have recourse to a claim for 1043
compensation under the Act if he could show that he had not —
been aware of his rights under the Act when he made the Youne
settlement. Such an interpretation of the enactment would, Brsror
in my opinion, be clearly contrary both to its letter and to its Agg_‘j“;;‘f

Lord Macmillan,
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HOUSE OF LORDS (1846}

steps taken by the workman must be held in law to be evidence
of an irrevocable exercise of his statutory option. This has
proved a highly controversial point as the diversity of judicial
opinions shows. It is best elucidated by discussing the
possible cases,

I begin with the easiest case, on which there appears to
be general agreement. If the workman’s claim either under
or outside the Act is contested and he institutes proceedings
which are carried through to their conclusion and result in
an award of compensation under the Act or in a judgment for
damages outside the Act, all are apparently now agreed that
finality has been reached. The workman cannot be heard to say
that in proceeding in the one way or the other he was unaware
of his rights and bad never truly exercised his option. Bat
what if the workman fails in the proceedings which he has
taken ? Is he entitled then to resort to the alternative
proceedings which he might have taken but did not take?
The answer in my opinion is in the negative. I quote and
adopt the words of Cozens-Hardy M.R. in Crzbb v. Kynoch,
Ld. (No. 2) {x): “ I think that the true meaning of the Act is
““ that a workman cannot proceed to trial under the Act and
“ fait and thenr proceed by common law action, and also
““ cannot proceed by common law action and having failed in
““ that action then proceed under the Act,” subject of course
to the special right accorded under sub-s. 2 of s. 29. The
workman by persisting to a conclusion in the proceedings
which he has taken has irrevocably committed himself. He
cannot be heard to say that he has exercised his option only
conditionally on success. This view was emphatically
approved in Scotland by a court of seven judges in the case
of Burton v. Chapel Coal Co., Ld. (2). But in that case a
qualification was admitted, based on the Scottish decisions in
Blain v. Greenock Foundry Co. (3) and M'Donald v. James
Dunlop & Co., (1909), Ld. (4), and the English case of Rouse v.
Dixon (5). If the reason of the workman’s failure to recover
compensation in proceedings under the Act was that his case
did not fall within the Act, then, it was said, he was not
barred from proceeding outside the Act. The ground for this
view, as stated by Lord Low in Burlon's case (6), is that the

{r) [1908] 2 K. B. 551, 555 {4) (zo05) 7 F. 533.
(2} 1909 S. C. 430 ;2 B.W.C. C, (5) [1904] 2 K. B. 628.

. 120, (6) 1900 8. C. 430, 44T, 442.

{3) (x003) 5 F. 803.
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enactments were ‘‘ intended to meet the case of a workman
“ who has, in fact, an option between a claim under the Act
““ and a claim independently of the Act, and therefore have no
‘“ application to the case of a workman who does not fall
“within the purview of the Act, and has no title to claim
‘" compensation under it.”” I do not accept this qualification.
In contested claims for compensation the employer’s most
frequent answer, apart from questions of quantum, is that the
claim does not fall within the Act because the accident did
not arise out of or in the course of the employment, If the
employer succeeds in this plea he is nevertheless, if the
qualification is well-founded, to be exposed to entirely new
proceedings outside the Act. This is, in my opinion, contrary
to the true interpretation of the Act. I agree with Scrutton
L.J. that if the workman’s case fails it makes no ‘* difference
“ whether the applicant fails because he is not, or fails
“although he is, a ‘ workman '’ or ‘ dependant ’ within the
" Act” (Bennett's case (1)). If the workman takes pro-
ceedings under the Act and carries them to a conclusion, then
he has exhausted his rights, notwithstanding that the
conclusion may be that his case does not fall within the Act,
for example, because the accident did not arise out of or in
the course of his employment. He cannot be heard to say
that he has exercised his option only conditionally on his case
being held to fall within the Act. The proceedings are under
the Act none the less that the result of the proceedings may
be that the workman’s case is held not to come within it.
*“ Proceedings carried to a determination are conclusive
“ evidence of a final election ** (per Bankes L.]. in Bennett's
case (2)).

Next, what if the workman, having instituted proceedings
either under or outside the Act, withdraws from them before
a decision is reached ? As the law stands, under the authority
of the case of Bemmetf, notwithstanding the vigorous dissent
by Scrutton L.J., the workman is not held to have irrevocably
committed himself by the initiation of proceedings from
which he has resiled. Bankes L.J., who was in the majority,
seems nevertheless to have thought (3) that it was a question
of circumstances and that a workman might in some circum-
stances be held to have irrevocably committed himself by
taking proceedings not persisted in to a conclusion. This

(r) [1926] 2 K. B. 380, 385. {3) Ibid. 390.
(2) Ibid. 301.
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H L. (E) leaves the law in an unsatisfactory state. It has been
1045 suggested that there are two and only two rival constructions
—_— of the section, (1.) that it protects the employer from being
Y°;J_'“""' proceeded against more than once ; (2.) that it protects him
Bmstor. only from being made to pay more than once. But this

Co., Ln. Clean-cut choice of interpretations has not been accepted or
logically applied. The mere intimation of a claim for com-
pensation, although a step in proceedings, has not been held
to be an irrevocable exercise of the workman’s option. The
hardship of so holding has moved the courts not to do so,
though on a strict and literal reading of the section it looks
very like as if this was intended and Scrutton L.J. so thought.
Suppose a workman makes a claim on his employer under the
Act—it may be quite informal and need not even be in
writing—and -the employer declines to admit it, pointing- out
that he has an irrefutable answer to it, the validity of which
the workman at once recognizes. Is the workman by having
made this abortive claim finally precluded from resorting to
an action of damages for which he may have an excellent
prima facie case ? Similarly if the workman has issued a writ
in an action of damages and on seeing the defence at once
1ecognizes that he has no case, must he go on with the action
to its inevitable conclnsion against him 'in order to obtain
a '‘ determination '’ that the injury is one for which the
employer is not liable and so enable himself to obtain
compensation under sub-s. 2 of s. 29 less the costs of the
action ? While I have thus indicated the sort of considerations
involved, I am not disposed in the present case, in which the
point does not arise, to express a concluded opinion upon it.
It may never have to be decided by this House, in view of the
general revision of the law of workmen’s compensation which
the Government has announced that it has in contemplation.

I pass now to consider the position where there have been
no proceedings either by way of arbitration under the Act or
by way of action independently of the Act. If the injured
workman intimates a claim against his employer on the
ground of the employer’s personal negligence or wilful act and
the employer admits liability and settles with the workman
by payment of an agreed sum, in such a case I think there can
be no question that the workman must be held to have
exercised his option irrevocably. If on the other hand the
workman intimates a claim under the Act and the employer
admits liability and proceeds to make to the workman the

Lord Macmillan.
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payments due under the Act, I equally see no reason why the
workman should not be held to have exercised his option
irrevocably. The Act contemplates that in the normal case
claims will be settled by agreement without resort to pro-
ceedings, and the vast majority of cases are so settled.
I cannot see any good reason for holding that finality is reached
where as 2 result of proceedings in a contested case there has
been a determination of the matter in favour of or against the
workman, but that where a contest has been avoided by
agreement the workman should be entitled to maintain that
he has never exercised his option. An agreement can under
the Act be rendered as enforceable as an award after
proceedings. It is, of course, essential that there be a real
agreement between the parties for the payment and acceptance
of compensation under the Act. But where there is sufficient
evidence of such an agreement I do not think that it is open
to the workman to challenge it on the ground that he has
never exercised his option because he did not know that he
night have brought an action against his employer for damages
or had not information to enable him to weigh the com-
parative advantages of claiming under the Act and claiming
independently of the Act. An agreement under the Act
need not be in writing. It may be oral or inferred from the
facts and circumstances. It does mot seem to me to make
any difference whether the agreement results from a claim
by the workman admitted by the employer or from an offer
by the employer accepted by the workman or from the
conduct of the parties. What is essential is that the agreement
should be an agreement under the Act : that is to say, that the
parties should understand that they are transacting about
the right to compensation which the Act confers. And of
course it must be a real agreement ; it must not be vitiated
by mutual error, fraud, undue influence or any of the other
grounds on which the validity of an agreement may be assailed.
A fortiori if there has been not only agreement under the Act
but payments under the Act on the faith of the agreement,
the evidence of the workman having finally exercised his
option is conclusive. Further, the acceptance by the work-
man of payments expressly made under the Act and accepted
by him as such is sufficient evidence of the agreement of the
parties and of the workman having irrevocably committed
himself.

In the present case the appellant workman did not take
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H. L. (E) advice as to the course he should adopt, although the
respondent’s representative was so fair as to inquire of him

1945 -
N whether he intended to take advice before committing himself,
% ¢ and he was not proved to have known that he had any rights
Af;;:ﬁrﬁ . independently of the Act. But week after week he accepted

Co. Lp, payments made to him expressly under the Act and received
melmbyhimassuch. That being so, I agree with Lord Greene
ES—— M.R. (1) that the case is covered by the decisions of the

Court of Appeal in Perkins v. Hugh Sicvenson & Sons, Ld. (2),
and Selwood v. Townley Coal & Fireclay Co., Ld. {3), in which
it was held that ““ a workman who has been paid compensation
“under the Act, which he has knowingly accepted as such
*‘ compensation, is thereby precluded from recovering damages
*“ from his employers at common law.” I am of opinion that
these cases were decided rightly and in consonance with
a sound interpretation of the Act. Consequently, while
I appreciate, I cannot accept the views expressed by Lord
Patrick in his judgment in the Scottish case of Brown v.
William Hamilton & Co. (4), to which the attention of the
House was specially drawn on behalf of the appellant.

The appeal should, in my opinion, be dismissed and the
judgment of the Court of Appeal be affirmed.

Lorp PorTER. My Lords, this case raises again a question
which has many times been before the courts of this country.
In the action the substantial defences were that the appellant
was guilty of contributory negligence and that in any event,
having claimed and received compensation under the Work-
men’s Compensation Act, he was debarred from recovering
damages. The learned judge negatived the former of these
two defences, but, whilst making the findings set out above,
felt himself bound by authority to hold that the latter must
succeed. This defence is the creature of statute and depends
on the construction to be placed on s. 29, sub-s. 1, of the
Workmen’s Compensation Act, 1925, which, so far as is
material, is in the following terms, [His Lordship stated the
sub-section and continued:] The wording is not very
artistic, but the aim is, I think, clear enough, namely, to
leave the workman his choice of two remedies whilst pre-
venting the employer from having to pay both damages and

{1) [1944] K. B. 718, 721. {(4) 1944 S. L. T. 282; 37
(2) {1940] 1 K. B. 56. B. W. C. C. Supp. 52.
(3} [1940] 1 K. B. 180.

: AL
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compensation. Apart from authority, I should have thought
it reasonably plain that whereas the workman can choose
which of his two types of remedy he would pursue, he cannot
recover both damages and compensation, and at some time or
other he must reach the position when he is bound to the one
and debarred from the other.. Your Lordships have to
determine when and by what means that position is reached.
The appellant maintained that the choice continues until the
workman can be said to have exercised the option which the
Act gives him. The true construction of the sub-section
was, he said, to be found by reading the second part as
exegetical or explanatory of the first, i.e., by interpreting it as
meaning that the workman might at his option pursue either
remedy, provided that by doing so he did not ultimately
impose a liability upon his employer to pay both damages and
compensation. In his contention. that point would not be
reached unless either a judgment had been obtained in his
favour in a claim for damages or an award made in his favour
or an agreement for compensation registered. In support of
this argument he cited the observation of Kennedy J. in
Rouse v. Dixon (1): ' It is not impessible to construe s, I,
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“sub-s. 2 () " (the corresponding section in the Act of 18g7)

“ as meaning that the option may be exercised unless and
‘ until a claim has proceeded to a decision.” The respondents,
on the other hand, urged that the two parts of the sub-section
were to be read separately; that the choice made by the
workman was irrevocable if he received workmen’s com-
pensation as such, and in any case that, as the Court of Appeal
has held, the acceptance of either damages or compensation as
such was a bar to recovery under the alternative .
Even though the respondents’ argument be, as I think it is,
unsound, yet in the present case I can have no doubt but that,
after his solicitor’s letter of July 24, the appellant knew that
he could claim damages and with this knowledge continued to
accept compensation. Up till then in my view he might have
withdrawn his claim under the Act, but after that time he was
confined to the remedy of which he continued to take
advantage. Conversely, if he had brought an action knowing
what he did and failed, he could not thereafter have applied
for workmen’s compensation were it not for the terms of s. 2g,
sub-s. 2, which expressly make provision for this contingency.
See Edwards v. Godfrey (2), and Cribb v. Kynoch, Ld. (No. 2) (3).
(1} [1904) z K. B. 628, 634, ~ (3) f1908] 2 K. B. 551.
{2} [x899] 2 Q. B. 333.
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The general principle is founded on Lord Blackburn’s dictum
in Kendall v. Hamilton (1) : “There cannot be election until
“ there is knowledge of the right to elect.” It finds support
in such cases as Rouse v. Dixon (2), Benneit v. L. & W.
Whitehead, Ld. (3), and Umnsworth v. Elder Dempsier Lines,
Ld. (4), and is not inconsistent with Burion v. Chapel Coal
Co., Ld. (5), where it was decided that a workman canmot
sue for damages after failure to recover under the Act in
a case where he has brought his action with full knowledge of
the alternative remedy. Moreover, cases such as Mackay v.
Rosie (6), and Birch v. Pease & Partners, Ld. (7}, are not
antagonistic in deciding that acts may be evidence of choice.
Whether the workman has chosen is a matter of fact, but the
effect of his knowledge or ignerance that he has alternative
remedies is a mtter of law. In so far as Perkins v. Hugh
Stevenson & Sonms, Ld. (8), and Selwood v. Townley Coal &
Fireclay Co., Ld. (9), depart from these principles and decide
that the mere acceptance of compensation as such, but in
ignorance of the existence of an alternative remedy, is a fatal
bar to a claim for damages, I think they are wrong. I prefer
the reasoning of Lord Patrick in the more recent case of

Brown v. William Hamilton & Co. (20), where he reviews the

Scotch cases and refuses to follow the two last-mentioned
English cases. 1 should be content to follow his conclusion
and reasoning, but as the matter has been fully argued I think
I ought give the grounds for my preference. In the English
cases, as I understand them, the Court of -Appeal construed
s. 29, sub-s. I, as divisible into two parts. Under the first
they acknowledged the existence of the workman’s option, at
any rate unless and writit he accépted tompensation under the
Act as such, but under the second they held that a workman
who had claimed and received compensation or had accepted
compensation as such had precluded himself from suing for
damages even though he did not know that he had an
alternative remedy ; it was enough that he knew he was
receiving workman's compensation as such. The Court of
Appeal, as I understand them, in so holding relied solely on the

(1) (1870} 4 App. Cas. 504, 542. (6) 1008 S.C.174:1 B.W.C.C. 52.

(2) [1904] 2 K. B. 628. (7) [1941] 1 K. B. 615.

{3) [1926] 2 K. B. 380. (8) [1940] 1 K. B. 56.

(4} [1940] 1 K. B. 658. (o) 10401 1 K. B. 180.

(5) 19095.C. 430 ;2 B.W.C.C. (o} 1044 S. L. T. 282; 37
120. B. W. C. C. Supp. 52.
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second half of the sub-section and thought it unnecessary to
have regard to the earlier part which gave the workman
a choice. The mere payment and receipt of compensation
was said to free the employer from the alternative lability,
inasmuch as to expose him to such a claim would be to render
him liable to pay twice over. So long as it was thought that,
if compensation was paid, there was no method of recovering
what had been so paid or of setting it off against any damages
afterwards awarded, there was force in this argument (see
Perkins' case (1) and Selwood’s case (2) }, but once it was
acknowledged, as it was in Unsworth v. Elder Dempster Lines
Ld. (3), that this view was mistaken and that any com-
pensation previously paid could be deducted from damages
when awarded, the argument loses its efficacy. In a case
where this course is adopted the employer does not pay twice
nor has his liability to pay been finally determined. In my
view, unless the dispute has reached the stage at which the
employer is at least compellable to pay, either by judgment
in an action or by award or registered agreement under the
Act, he cannot be said to be liable to pay within the wording
of the sub-section. Even a failure at law or the dismissal of
a claim for compensation wonld not be enough ; there must be
some binding decision under which the employer is liable to
pay. The provisions of this part of the sub-section are a
defence against a legal liability to pay twice, not a method of
ascertaining whether the workman has or has not made an
irrevocable choice. But a choice has to be made under the
first part of the sub-section and must at some time become
irrevocable. When does this occur ? I can find no answer,
execept that it comes when the workman is fully aware -of the
alternatives and deliberately makes his choice between them.
He must not only know that he has claimed, or is offered or is
receiving, workman’s compensation as such, he must also
know that he has an alternative remedy.

The opinion I have been expressing is, I think, in accordance
with the view of your Lordships’ House as expressed in
Kinneil Cannel & Coking Coal Co., Ld. v. Waddell (4). In
Codling v. John Mowlem & Co., Ld. {5), Atkin J., as he then
was, had said that the provisions referred to in the latter part
of the section give to the employer the right, independent of

" {1) [1949] 1 K. B. 56. (4) (1931] A. C. 575.
(2) {1940] 1 K. B. 18o. {5} [1914] 2z K. B. 61, 69.
(3) [1940] 1 K. B. 658.
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H. L. (E) the exercise by anyone of the option, not to pay twice over,
and further that this would be the result although payment
under the statute was made without the knowledge and consent
Y“;_’ N of the plaintiff who was seeking to enforce common law rights.
Baistor  Lord Buckmaster did not agree, and Lord Dunedin, said (1) :
AZROFLANE * What I think the section means to say, and what involves
e naabsurchtv is that mo individual is to get two payments,
L “one at common law and the other under the Act.” If the
workman, knowing of the alternative, makes his choice,
I should regard the option as exercised. But if he had not
this knowledge, a: claim for damages which either was not
brought to a conclusion, or if brought to a coenclusion failed,
need not be a final election. Even judgment in favour of the
workman would not of itself necessarily be a final choice, but
it would bar a claim under the Act because the employer,
being thereby liable to pay independently of the Act, could
not be made liable to pay under it ; the wording of the second
half of the sub-section would protect him. For the same
reasen an award or registered agreement under the Act would
likewise protect the employer. But short of such a conclusion
I do not see why the workman should not withdraw from cne
claim and proceed in the other, always provided he has not
deliberately chosen the one or the other with full knowledge
that the alternative is open to him. In the present case
I think the appellant did make such a choice, and I would
for that reason, but for that alone, dismiss the appeal,

1945

LorD SiMmonNDS. My Lerds, I concur in the motion that this
appeal, the facts of which I need not rehearse, should be
-dismissed and will add enly some observations on the meaning:
and effect of s. 29 of the Workmen’s Compensation Act, 1929,
which, having caused so much controversy in the English,
Scotch and Irish courts, is now, I hope, to be replaced by
a provision more easily intelligible. The section in question
is, I suppose, introduced for the benefit of both the employer
and the workman. The Workmen's Compensation Acts
provided a new remedy for an injured workman but they could
not be read so as to take away from him an existing right at
common law in the absence of a provision to that effect. Yet
it was clearly unfair to the employer that in respect of the same
act or omission he should be doubly lable : therefore some
provision against that event had to be made. It was made

(1} {1931] A. C. 575, 584.
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by s. 29 of the Act of 1929 as similar provision had been made
by the earlier Acts: the question for your Lordships’ con-
sideration is, what does the section mean ? My Lords, there
are, I think, two separate questions involved. The first is
what is meant by saying that the workman may at his option
do one of two things. Having done one of those two things
15 he debarred from doing the other of them, only if (as some
would say) he knew that he had a choice, or (as others would
say} he both knew that he had a choice and was aware of all
the facts relevant to the making of the particular choice ? Or
having done one of those two things, is he, whatever hisstate
of mind may have been, altogether debarred from doing the
other of them on the footing that his act proclaims his choice ?
The second question is, what act or acts amount to claiming
compensation under the Act or taking proceedings inde-
pendently of-it, as the case ‘may be, so that after such acts
the workman is debarred from his other remedy ? That is
a question that arises whatever answer may be given to the
first question.

Upon the first question I respectfully concur in what has
been said by my noble and learned friend Lord Macmillan,
1%ﬂ3€ﬁﬂ}*€ﬁ3ﬁﬁi€ﬂ& 1'1%85H3'hﬂifi-tiﬂ%—ﬂﬂiifﬂﬂifﬁ:gffi&f reading. 1 -agree
in thinking that much confusion has arisen from importing
into the consideration of this section the niceties of the
equitable doctrine of election. I do not understand how
a workman, being given the statutory choice between what
I will for brevity call claim and action, can make his claim
and later say, “ I will now bring my action, for when I made
“ my claim I was unaware that I could bring an action.” It
15 not clear to me whether the contention that he can do sc
is based solely on the words “ at his option * which are found
in the section. I do not think that it is logical that it should.
For without those words the section gives the choice “ the
“ workman may . . .. claim compensation .. .. or take
‘“proceedings . . . ., and if where there is a choice, an act,
however unequivocal, is not decisive unless the actor is aware
of his rights, the words *' at his option ’ add nothing. In
Bennett v. L. & W. Whitehead, Ld. (1), Scrutton L.J. said :
“1 do-not think you can escape the statutory prohibition

" against doing a thing by saying that, though you have
‘* done it, you have not elected to do it.” This expresses my
own view with admirable terseness. If the statute says that

(1) [1026] 2 K, B. 380, 404.
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a man may do one of two things, that involves that he may
not do both, If he does one of them he cannot escape by
saying : *‘ I did not choose or elect to doit.” He has done it.
Res ipsa locuta est. If it is said that this gives no meaning to
the words ‘* at his option,” I should be inclined to agree, but
in any event they are superfiuous since he, who has the choice,
has also the option. The valie of the words, as it appears to
me, lies in this, that they make doubly clear, what was already
clear enough, that it is for the workman not the employer
to say which remedy shall be pursued. But that does not
mean that, when the workman has pursued one remedy, he
can deny that it was his choice,

My Lords, in coming to this conclusion on what I conceive
to be the first question, I am assisted by a consideration of
the difficulties, overwhelming as they appear to me to be, if the
alternative view is accepted, viz., that, whatever a workman
may have done, he is not debarred from his alternative remedy
unless he has made a conscious choice between the two
remedies. It is significant that, as I pointed out earlier in this
opinion, it is not agreed amongst those who adopt this view,
what degree of knowledge is sufficient to make the choice
effective. On the one hand it is said that there must be
knowledge that there is a right to choose : no more apparently
is needed. On the other hand it is said—and I will take the
latest statement of this kind from the judgment of Scott L..J.
in Coe v. London and North Eastern Ry. Co. (1): ** That
‘ option is, beyond doubt, a legal right of election, and no
“election can be exercised by the elector without full
‘“ knowledge of all material facts affecting his choice.”. In
this view there must be knowledge not only of the possibility
of choice in general but of all the material facts afiecting the
particular choice. If indeed it is relevant to ascertain the
state of the workman’s mind, when he makes his claim or
brings his action, the latter view appears to me more
consistent and logical, for it is of little use to the workman
to know in general that he has a choice unless he knows also
all the facts which should guide him in making it. The theory
postulates that the workman is instructed before he acts.
I see no justification for stopping half-way and saying that it is
sufficient for him to know that he has a choice and that it does
not matter how much or how little he knows of the facts
relevant to that choice. But, my Lords, if the view so

{1} [1943] K. B. 531, 540.
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expressed by Scott L.]J. is the right one, the practical difficulties
are grave indeed. There are no doubt regions of the law in
which it is necessary to inquire into the state of a man’s mind.
But the inquiry must always be a difficult one, not lightly to
be undertaken. Here * all material facts affecting his choice
must include the very facts which can perhaps only be
ascertained on a judicial determination of his claim or action,
and, even when they have been ascertained, there may be
nice questions as to their bearing upon such problems as the
doctrines of contributory negligence or * volenti non fit
“injuria ” introduce. It would appear that the workman
can make no fully instructed choice until he has been taught
by failure or success in the claim ar action that he has made
or brought, and that it is only after that that any act on his
part is final or irrevocable. If so, it is strange that it should
have been thought necessary in a certain event and subject
to certain conditions to preserve to him his alternative remedy
namely, to permit him, if he brings his action and fails in it, to
ask the court to assess and award him compensation under the
Act. My Lords, I would say, expanding what I venture to
think was in the mind of Scrutton 1.J. in the passage that
I bave cited, that this is but an example of the fundamental
proposition that a man intends the natural consequences of
hisacts. He is judged by what he does, not by what he thinks.
Given alternative rights against his employer he exercises one
of them : the employer, for whose benefit has been introduced,
the limitation of alternative remedy, is bound neither to
enlighten him nor to inquire into his state of mind. He is
entitled to assume that that which the workman has done
he has intended to do, that he has “ at his option * made his
claim or brought his action, as the case may be. I think,
with deference to those who think or have thought otherwise,
that Lord Blackburn's dictum in Kendall v. Hamilton (1),
that there cannot be an election without knowledge of the right
to elect {a dictum uttered in a widely different context) does
not assist your Lordships in the construction of this section.
Answering the first question that I have posed by saying
that it 1s what the appeRant did, not what e knew or thought,
that matters, I turn to the second question and ask whether
he so acted that he was debarred from taking proceedings
independently of the Act. Upon this question I understand
that no doubt is entertained by your Lordships that, however

(1) 4 App. Cas. 504, 542.
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much the simple words, “ claim compensation under this Act,*
where they occur in this section, may be expanded or refined,
however liberally the section may be construed in favour
of the workman, the present appellant so acted and, if it be
material, continued so to act with knowledge of his rights, as
to debar him from his alternative remedy of action. Under
those circurnstances, fully concwrring in the tonclusion, I do
not think it necessary to consider the widely divergent views
that have been held upon this subject. But I would safeguard
myself in any future consideration of the matter, if it should
come again before this House; by saying that I am far from
satisfied that a somewhat strained and unnatural meaning has
not been placed upon simple words. It is clear, I think,
what the words * take proceedings independently of this Act "’
mean. That is one remedy open to the workman. The
other remedy is to * claita compensation under this Act.” If
it becomes material, I should wish to consider how far it is
legitimate to construe these plain words as importing anything
more than a demand for compensation as of right, which
I understand to be the natural and primary meaning of
“claim.” Nor should I, unless constrained by authority, be
prepared without further comsideration to accept the view
that it is only against an ultimate double liability that the
section protects the employer. That it has that result is
certainly true, but as at present advised I do not see why it
does not further protect him from proceedings independently of
the Act if a claim for compensation under the Act has been
already made. That is what the section seems in clear
language to say. It may be thought desirable to give a greater
Tatitude to the workman in the pursuit of his alternative
remedies. That is a matter for the legislature. I am for
my part unable by judicial interpretation of the section in
its present form to achiewve that result. The appeal should in
my opinion be dismissed.
Appeal dismissed.

Sclicitor for appellant : W. H. Thompson.
Solicitors for respondents: Gregory, Rowcliffe & Co., for
John Taylor & Co., Manchesier.
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Rangoon High Court
Full Bench

{BEFORE RUTLEDGE, C.J. AND HEALD, CARR, DUCKWORTH, CUNLIFFE, CHARI, DAS, OTTER AND
MAUNG BA, 11.)

In re, Ma Mya ... Appellant;
Versus
Ma Thein ... Respondent.
Civil Reference No. 10 of 1926
Decided on July 12, 1926
The Judgment of the Court was delivered by

RUTLEDGE, C.J.:— The guestions referred for the decision of this Full Bench are:

Is the High Court in exercise of its ordinary original jurisdiction bound by the
authorized reports of decisions of the Chief Court of Lower Burma, and, if 50, to
what extent?

2. Is the High Court in exercise of its-appellate jurisdiction bound by the authorised
reports of the Chief Court of Lower Burma, and if so, to what extent? Before answering
the questions referred it is necessary to consider the general questions of the
authoritative character of judicial decisions.

3. The English Law on the subject has been stated clearly in 18 Halsbury's Laws of
England, p. 210, S. 535.

4. It may be laid down as a general rule that part alone of a decision of a Court of

law is ‘binding upan Courts of co-ordinate jurisdiction and Inferior Courts which

consists of the enunciation of the reason or principle upon which the question before
the Court has really been determined. This underlying principle which forms the only
authoritative element of a precedent is often called ratio decidendi. Statements which
are not necessary to the decision, which go beyond the occasion, and lay down a rule
that is unnecessary for the purpose in hand (usually termed dicta) have no binding
authority on another Court, though they may have some merely persuasive efficacy.

5. The same thing is stated by Sir George Jessel in another form in Osborne V.
Rowilett:

The only thing in a Judge's decision binding upon a subsequent Judge is the
principle upon which the case was decided.

6. To decide whether the decisions of the late Chief Chief Court are binding upon
this Court we must decide whether it is a Court of co-ordinate jurisdiction. Admittedly,
it is not so in respect of territorial jurisdiction, as the Chief Court's jurisdiction was
confined to Lower Burma, while the High Court's jurisdiction extends to Upper Burma
as well. In

origin the Chief Court was the creation of the Indian Legislature and it was not a Court
of Record. The High Court by its Letters Patent is the creation of the King-Emperor and
is declared to be a Court of Record, It is in fact the King's Court which the Chief Court
never was. Its jurisdiction in certain respects, such as contempt and mandamus is
greater 1 than that of the Chief Court. T am therefore of opinion that the Chief Court
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cannot be held to be a Court of co-ordinate jurisdiction with the High Court. That being
so, according to the principles of judicial comity, its decisions are not binding upon the
High Court. It has been urged that the Lahore High Court in several decisions has
regarded itself as bound by decisions of the Punjab Chief Court. In Mahomed Ibrahim
v. Allah Baksh a Bench of the High Court observe:

We are bound by the Full Bench ruling of this Court which in our opinion lays
down the correct law on the point.

7. The Full Bench ruling here referred to was that of Ganesha v. Mool Chand) and
the learned Judges are so impressed with the continuity of the Court that they refer to
the Punjab Chief Court as this Court. Again in Gurbhaj v. Lachmanisl Le Rossignol, 1.,
observes:

The conclusion in Gujar v. Sham Dast is binding on us but the theories by which
the learned Judges attempted to explain the custom have no such binding force.

8. With regard to these observations I would remark that the position of the Chief
Courts and the High Courts respectively in the Punjab and Burma are not quite
analogous, and that the question of the binding effect of Chief Court decisions seems
to have come before the Court incidentally. Moreover, the observations may have been
by way of applying the legal principle of stare decision rather than holding that the
Punjab Chief Court was a Court of co-ordinate jurisdiction with the Lahore High Court.
The fact that the High Courts in India treated the decisions of the previous Supreme

Courts as binding do not help us, as the Supreme Courts were as much the creation of

the Royal Prerogative as the High Courts and were like them Courts of Record. The
question of the decision of the Sudder Dewani Adawiut and the Sudder Nizamat
Adawiut both Superior Courts to whose jurisdiction the High Court also succeeded, is
more to the point. And a Bench of the Madras High Court in M. Achutha Menon v. v.C.
Sankara Nairisl observes:

The learned vakil for the appeliant relies on the opinion of the Sudder Court of its
proceedings of the 5th August 1856. The proceedings have always been treated as
authoritative and may be relied on in the absence of any precedents.

9. This, however, suggests a conditional and not an absolute authority and is
reconcilable with the principle of stare decisis rather than of the Sudder Court being a
Court of co-ordinate jurisdiction with the High Court of Madras. ‘

10. The further question arises in respect of the Original Side of this Court by
reason of S. 17 of the Letters Patent which runs as follows:

And we do further ordain that with respect to the law to be applied to each case
coming before the High Court of Judicature at Rangoon in the exercise of its
ordinary original civil jurisdiction such law shall be the law which would have been
applied by the Chief Court of Lower Burma to such cases if these Letters Patent had
not issued.

11. At first sight this would seem to apply the law as decided by the decisions
which were binding upon the Original Side of the Chief Court; for Judge-made law is
as much law as the enactments of the Legislature. I agree with the learned
Government Advocate that it is necessary to consider certain legislation as regards the
Courts in Burma to understand Ss. 17 and 18 of the lLetters Patent, The first of these is
Act 21 of 1863 for establishing Recorders Courts in Rangoon, Akyab and Maulmein.
This Act gave an appeal from the Recorder to the High Court of Calcutta in suits above
the value of Rs. 3,000 and in S. 21 prescribed that the law of the Court should be that
of the Calcutta High Court except as to suits relating to marriage, succession and
inheritance where the defendant was a native of the country. As the Calcutta High
Court was the appellate Court in appeals from British Burma, this provision is easily
understood. Various modifications of the provisions of this Act were subsequently
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made by the Burma Courts Act of 1872 and 1875 and the Lower Burma Courts Act,
1889, to which I need not refer. In 1898 the Burma Laws Act was

passed and by S. 13(1) Buddhist, Mahomedan and Hindu Law was prescribed in cases

of succession, inheritance, marriage, caste, retigious usage or institution. Then S. 13
(2) goes on:

Subject to the provisions of sub-Section (1) and of any other enactment for the
time being in force, all questions arising in civil cases instituted in the Courts of
Rangoon shall be dealt with and determined according to the law for the time being
administered by the High Court of Judicature at Fort William in Bengal in the
exercise of its ordinary original jurisdiction.

12. While an appeal lay from the Recorder's Court to the Calcutta High Court, the
decisions of that Court were followed when they differed from those of other High
Courts, vide: Pethapermall Chetty v. PhillipstZ,, The Lower Burma Courts Act, which
established the Chief Court, took away the right of appeal from Rangoon to Calcutta,
and during the 22 years that the Chief Court of Lower Burma was in existence I have
been unable to remember any occasion where the decisions of the Calcutta High Court
were considered of greater authority than those of Madras or Bombay by reason of the
Section 13(2) of the Burma Laws Act. This is of considerable importance for if the word
“law"” in that sub-section included the judicial decisions binding on the Original Side of
the Calcutta High Court, it would clearly have been otherwise. The several learned
Judges have construed the word “law” as covering not merely legislative enactments
but also the English Common Law and they must be taken to have considered that it
did not include the judicial decisions of the Calcutta High Court. In this construction I
consider that they were justified. And, if so, there is no ground for giving the word
“law” in S. 17 of the Letters Patent a wider meaning than the same word in Section 13
(2) of the Burma Laws Act, since It is evident that the latter was the direct source
which inspired the former.

13. The authority of legal precedents has been classified as absolute or conditional
(Saimond's Jurisprudence, 7th edition, page 192). Decisions of Their Lordships of the
Privy Counci! on all Courts of this Province, decisions of Full Benches of this Court on
all Courts of this Province, decisions of Benches of this Court on all single Judges of
this Court and all inferior Courts of the Province and the decisions of single Judges of
this Court on all inferior Courts of the Province are in my opinion absolute authorities
for the reasons already given the decisions of the Chief Court of Lower Burma are not
absolute authorities binding this Court on either the Original or Appellate Side and I
answer both questions of the reference accordingly.

14, The decisions, however, of the Chief Court are conditional authorities of the
highest value to which the greatest weight and respect must be attached. Though for
the reasons given I do not consider that the Chief Court is a Court of co-ordinate
jurisdiction with the High Court, it was, for 22 years, the highest Court in the larger
and more important part of the Province subject only to appeal to His Majesty in
Council. It consisted of men of great learning and experience with an intimate
knowledge of the legal customs and habits of the people of the Province, and it would
be disastrous if the Judges of this Court should consider themselves free to set those
decisions at naught except for the best and most urgent of reasons. In my opinion the
principle of stare decisis should be applied to these decisions in no narrow or technical
spirit. The reasons for this principie have been often declared, but I may refer to them
as stated bv Broom and Sir John Salmond. as those reasons apply with dgreat force to
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the question under consideration.

15. It is then an established rule to abide by former precedents, stare decisis,
where the same points come again in litigation, as well to keep the scale of justice
steady and liable to waver with every new judges opinion, as also because the law in
!:hat case being solemnly declared, what before was uncertain and perhaps indifferent,
is now become a permanent rule, which it is not in the breast of any subsequent Judge
to alter according to his private sentiments: he being sworn to determine not
according to his own private judgment, but according to the known laws of the land—
not delegated to pronounce a new law, but to maintain the old—Jus dicere et non jus
dare (Broom's Legal Maxims, page 103, 9th Edition).

16. It does not follow that a principle once established should be reversed simply
because it is not as perfect and rational as it ought to be; it is often more important
that the law should be certain than that it should be ideally perfect. These two
requirements are to a great extent inconsistent with each other, and we must often

choose between them Whenever a decision is departed from, the certainty of the law is
sacrified to its

rational development, and the eviis of uncertainty thus produced may far outweigh the
very trifling benefit to be derived from the correction of the erroneous doctrine. The
precedent, while it stood unreversed, may have been counted on in nUMerous cases as
definitely establishing the law. Valuable property may have been dealt with in reliance
on it; important contracts may have been made on the strength of it; it may have
become to a great extent a basis of expectation and the ground of mutual deallngs.
Justice may therefore imperatively require that the decision though founded in error,
shall stand inviolate none the less communis error facit jus.

*It is better,”

said Lord Eldon,

that the law should be certain than that every Judge should speculate upon
improvements in it. Salmond’s Jurisprudence, p. 194, 7th edition.

17. The reasons given by these learned authors apply with undiminished force in
this Province where the Courts have to a great extent been interpreting local law and
custom and enactments of only local application.

18. Lest there should be any misapprehension on the part of the Subordinate

Courts of the Province it is as well 1 to declare that they should consider themselves

bound by the decisions of the Chief Court which have been reported under the
authority of the Court itself. They are not bound by any report published without that
authority, nor is any duty thrown upon the Court when such report Is cited before it to
apply for a certified copy since, in my opinion, such an examination would entail an
unreasonable interference with the despatch of the work of the Court.

19. I would add that the reports published under the authority of the Jludicial
Commissioner of Upper Burma should be considered as of like binding effect, subject
to this qualification that such decisions are those of a single Judge and must yield
when they are in conflict with a decision of a Bench of the Chief Court which has not
been overruled.

MAUNG BA, 3.:— I concur,

HEALD, J.:— I have had the advantage of reading the judgment of the learned Chief
justice and 1 agree with him that this Court is not absolutely bound in either its
original or appellate jurisdiction, whether civil or criminal, by the decisions of the Chief
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Court of Lower Burma whether authoritatively reported or not.

20. Clauses 17 and 18 of the Letters, Patent of this Court say that in cases coming
before this Court in the exercise of its original civil jurisdiction the law and equity to be
applied are the law which would have been applied by the Chief Court of Lower Burma
and the equity, as nearly as may be, which the High Court at Port William in Bengal in
the exercise of its ordinary original civil jurisdiction is authorized to apply to such
cases. So far as the extraordinary original jurisdiction was concerned, Clause 18 of the
Letters Patent says that the law or equity and rule of good conscience to be applied in
any case within that jurisdiction shall be that which would have been applied by a
local Court having jurisdiction in the cases.

21, Similarly, as regards cases within the civil appellate jurisdiction Clause 26 says
that the law or equity and rule of good conscience to be applied by this Court shall be
that which the trial Court ought to have applied in the particular case which is before
the Court. As regards the law to be administered by this Court in the exercise of its
criminal jurisdiction all that the Letters Patent say is that persons who are brought for
trial before the Court either in the exercise of its original jurisdiction or in the exercise
of its jurisdiction as a Court of appeal, reference, or revision, and are charged with any
offence for which provision is made by the Penal Code, 1860 or by any Act amending
or excluding that Code, shall be liable ta punishment under the said Code or Acts and
not octherwise.

22. It is contended that Clause 17 in so far as it provides that the law which is to
be administered by this Court in its ordinary original civil jurisdiction “shall be the law
which would have been applied by the Chief Court,” makes the decisions of the Chief
Court binding on this Court on the Original Side, and it is necessary to consider
whether or not that contention is sound. The law by which Courts are bound may be
regarded as being of two kinds, namely, Statute Law and Case Law. The statute law
which is in force is absolutely binding on -all Courts provided that the Legislature was
acting intra vires in making it.

23. Case-law is absolutely binding only on certain Courts. The decisions of the Privy
Council are absolutely binding on all Courts in India. The authorised reports of
decisions of the highest Court of a Province are absolutely binding on all Subordinate
Courts in that Province, and ordinarily, the decisions of a Full Bench of a Superior
Court are binding on Benches other than Full Benches of that Court and on all Judges
of that Court sitting singly, and decisions of Benches are binding on single Judges.
Decisions of inferior Courts are never binding on superior Courts. Where Courts have
co-ordinate jurisdiction the practice in India is, I believe, that the decisions of one
such Court are net regarded as binding another. Se far as this Court is -conhcerned, it
has been laid down that whenever one Bench shall differ from any other Bench, not
being a Full Bench, on any question of law or custom having the force of law or of the
construction of any document or of the admissibility of any evidence, the case shall be
referred for decision by a Full Bench, and provision has also been made for a Bench
decision of such question arising before a single Judge.

24. It seems clear that the High Court is not a Court of entirely co-ordinate
jurisdiction with the Chief Court which was one of the two Courts which it replaced.
The High Court is a King's Court and a Court of Record, which the Chief Court was not,
and it has, in certain respects, wider powers than the Chief Court ever had. It is true
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that, in many respects, the two Courts may be regarded as co-crdinate,; but, even if
they were regarded as entirely co-ordinate, I do not think that, on the principles which
I have stated above, the decisions of the Chief Court would be binding on this Court.
In my opinion what Clause 17 of the Letters Patent meant was that the institution of
the High Court did not involve any change in the law to be administered by the Court
its Original Side, and that the ??? and the principles of law which would have been
followed by the Chief Court should he foliowed by the High Court. It would, in my
opinion, have been contrary to principle to prescribe that the High Court should be
bound by decisions of the Chief Court and a strict interpretation of the words of the
Letters Patent in that sense would mean that the case law must be regarded as having
been stereotyped at the time when the Chief Court ceased to exist and as having. from
that time become incapable of change. Similarly, I read Clause 18 as meaning that the
same principles of equity as are applied in the High Court of Judicature of Fort William
on its Original Side are to be applied on the Original Side of this Court and not that the
decisions of the High Court of Calcutta on its Original Side should be absolutely
binding on this Court.

25. All that I have said above is, of course, subject to the proviso that in any case
what is to be regarded as binding is not the actual decision but the ratio decidendi. It
is also subject to the operation of the principle of stare decisis which has been clearly
enunciated by the learned Chief Justice in His judgment. When I say that this Court is
not bound by the decisions of the Chief Court, I do not mean that this Court ought to
disregard those decisions. What I mean is that the Judges of this Court are not bound
to follow them as they are bound to follow the decisions of the Privy Council, but are
entitled to consider whether they declare the law correctly; that we should pay due
respect to the authority of the learned Judges whose decisions they are, and if we
think that they do not expound the law as it should have been expounded, we should
consider whether or not in view of the principle of stare decisis we should be justified
in taking steps to have what we think to be the true state of the law authoritatively
declared by this Court.

26. The only matter as to which I am with the greatest respect not in entire
agreement with the |earned Chief Justice in one which, strictly speaking, does not
arise out of the reference, namely, the question whether the change in the canstitution
of the highest Court of the Province relieved the Subordinate Courts from the necessity
of hoilding themselves bound by the rulings of the Courts to which this Court has
succeeded. It is, of course, clear that all Subordinate Courts are bound by the
decisions of this Court and that until this Court was instituted the Subordinate Courts
of Lower Burma were bound by the rulings of the Chief Court and those of Upper
Burma by the Upper Burma rulings. The guestion is whether in cases where there is

no decision of this Court by which they are bound, they are still bound by the rulings
of the Chief Court of Lower Burma or of the Judicial Commissioner (or the Court of the
Judicial Commissioner) of Upper Burma according as the case arises in Lower or in
Upper Burma.

27. It follows from what I have said above that this Court is not bound by the
Upper Burma rulings any more than it is bound by the rulings of the Chief Court of
Lower Burma; but it seems to me to be contrary to principle that a mere change in the
constitution of the superior Court should relieve Subordinate Courts of the duty of
following the decisions of the superior -Courts which this Court has replaced, and 1
would held that on points where there is no decision of this Court, Subordinate Courts
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in Lower Burma are still bound by the authoritatively-reported rulings of the Chief
Court and that Subordinate Courts in Upper Burma are still bound by the decisions
reported in Upper Burma rulings. No practical inconvenience would be caused by a
decision to that effect since the differences between the law as laid down in Lower and
Upper Burma are now few and tend to disappear quickly, this Court being now the
Court of appeal for both the Lower and Upper Provinces and being certain in the near
future to declare the law In one sense or the other in cases where there is still conflict.
I would add that 1 see no reason to doubt that this Court in the exercise of the
superintendence conferred on it by Section 107 of the Government of India Act has
power, if it considers it desirable, to direct the Subordinate Courts in Upper Burma to
regard themselves as bound by the decisions of a Bench of the Chief Court of Lower
Burma or even of a single Judge of that Court in preference to the decisions of the
Judicial Commissioner or the Court of the Judicial Commissioner of Upper Burma and
that when such a direction shall have been given those Courts will be so bound.

28. I would answer the questions referred as follows:

(1) The High Court, in the exercise of its ordinary original jurisdiction, is not bound

by the authorized reports of decisions of the Chief Court of Lower Burma.

(2) The High Court in the exercise of its appellate jurisdiction is not bound by the

authorized reports of the Chief Court of Lower Burma.

CARR, J.:~— I am in general agreement with the views expressed by the learned
Chief Justice and am prepared to accept his conclusions that neither the Qriginal nor
the Appellate Sides of this Court are absolutely bound by decisions of the late, Chief
Court of Lower Burma.

29. The learned Chief lustice has very strongly emphasized the importance of the
principle of stare decisis. I agree with all that he has said on this subject but desire to
lend it, if that is possible, even greater emphasis. In this connexion I quote the
following from Lord Halsbury's Laws of England, Volume 18, para. 536:

Apart from any duestion as to the Courts being of co-ordinate jurisdiction, a
decision which has been followed for a long period of time, and has been acted
upon by persons in the formation of contracts or in the disposition of their property,
or in the legal procedure or in other ways will generally be followed by Courts of
higher authority than the Court establishing the rule, even though the Court before
whom the matter arises afterwards might not have given the same decision had the
question come before it originally. But where the course of practice is founded upon
an erroneous construction of an Act of Parliament there is no principle which
precludes, at any rate, the highest Court of appeal from corracting the error. The
same considerations do not apply where the decision, though followed, has been
frequently questioned and doubted. In such a case it may be overruled by any
Court of superior jurisdiction.

30. We see from this that even Courts of superior jurisdiction do, except in very
special cases, follow rules well established by decisions of inferior Courts. There are, 1
think, very special reasons why this Court should adopt this attitude towards decisions
of the Chief Court. Although that was a Court of inferior jurisdiction it was nevertheless
for over twenty years the highest Court in the Province, and was subject only to the
superior jurisdiction of the Privy -Council Its decisions were absolutely -binding on all
Courts in the province unless overruled by itself or by the Privy Council. They must still
retain that authority in respect of all Courts in the Province except this Court, and this
Court though not absolutely bound by them, should foliow thern uniess impelled to do
otherwise by the strongest and gravest reasons.

DUCKWORTH, J.:— I concur in the answers to the reference given by the learned
Chief Justice, and have little to say in addition.

31. It seems to me that the word Law, as used in Clause 17 of the Letters Patent,
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merely means the legal enactments of the

Indian and Burmese Legislatures, the English Common law and Equity, etc., which
was applied by the late Chief Court of Lower Burma. I cannot see that of necessity it
must be read so as to include the published decisions of that Court, which decisions,
until merged in an enactment, or used to modify or repeal any enactment, are not
strictly speaking law; at any rate to the extent to which case law in England is Law.
We have, in this matter, to free our minds from British preconceptions.

32. The High Court of Judicature, as a King's Court, is not merely the successor of
the Chief -Court -of Lower Burma, but Is, to my mind, an entirely new creation and, as
such, should be free and unshackled by the decisions of an inferior Court.

33. This is not to say that the principle of stare decisis should not be carefully
observed, in all cases where the previous decisions appeal to our notions of what is the
right law.

34. I would take this view for both the Original and Appellate Sides of this Court.

35. At the same time, I would indorse all that the learned Chief Justice has said in
regard to the extent to which Subordinate and Mofussil Courts in Burma should feel
bhaund by the decisions of the Chief Court of Lower Burma..

36. In this way, it cannot be urged that we are endangering rights created by, or
depending upon, decisions of the late Chief Court.

CUNLIFFE, 3}.:— In this important reference I much regret that I am unable to
concur in the conclusions arrived at by my Lord, and I only do so with the greatest
deference to the reasons as put forward.

37. The two gquestions referred for decision are:

(i) Is the High Court, in exercise of its ordinary original jurisdiction, bound by the
authorized reports of decisions of the late Chief Court of Lower Burma; and, if so,
to what extent?

(ii) Is the High Court, in exercise of its appellate jurisdiction, bound by, the
authorized reports of the late Chief Court of Lower Burma; and, if so, to what
extent?

38. I prefer to answer the second question first.

39. The whole matter appears to me to be a question of the respective legal status
of the old Chief Court of Lower Burma constituted by the Lower Burma Courts Act,
1900, and the present High Court constituted by the Burma Courts Act, 1922, and the
Letters Patent of the 11th November of the same year. The classification of Courts in
relation to their superior or inferior status may be regarded from several points of
view. A division may be insisted upon between Courts of the King and Courts which
are not of the King. Another division may be made between Courts of Record and
Courts not of Record. 1 question, however, whether either of these classifications can
be regarded as a guide in respect to the reference now before us.

40. The Chief Court was not directly, at any rate, a Court of the King. Undoubtedly,
the present High Court, by virtue of its Letters Patent, is a Court of the King. The old
Chief Court was not a .Court of Record. The present High Court is, undoubtedly, .a Court
of Record. It was with reference to these two tests that the learned Government
Advocate invited us to hold that, generally, the decisions of the Chief Court, from a
strictly legal point of view, were not binding upon us in this Court to-day.

41. The second test seems to me to involve the qguestion of jurisdiction. The
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inherent power of a Court of Record is to fine and imprison and to have its proceedings
preserved in its archives as records which are conclusive evidence of the accuracy of
what is recorded in them. A further distinction which used to be drawn in relation to
Courts of Record and Courts not of Record was that, in Courts of Record a writ of error
lay, and in Courts not of Record any proceeding by way of error had to be taken by
means of a writ or judgment. To my mind the true test to be applied in solving this
difficult problem is to regard both the present High Court and the old Chief Court from
the point of view of their main civil and criminal jurisdiction and also from the point of
view of their status in relation to the Court of appeal immediately above them.

42. Apart from the concomitants inherent to .a Court of Record, I am unable to find
any difference between the actual civil and criminat jurisdiction of the old Chief Court
and of the present High Court, It is true that territorially the present High Court has a
larger jurisdiction, but the actual powers of the two Courts

%A Page: 11

with the exception above mentioned, appear to me to be co-extensive.

43. As to their status, from the point of view of the position they occupy in Burma,
by Section 8 of the Lower Burma Courts Act, 1900, the Chief Court was constituted as
the highest Civil Court of Appeal and the highest Court of Criminal Appeal and
Revision in and for Lower Burma. It was also the High Court for the whole of Burma
inclusive of the Shan States in respect of the proceedings against European British
subjects and persons jointly charged with European British subjects. It had power as a
Court of original jurisdiction, to try European British subjects and persons charged
jeintly with Europeans committed by any Magistrate exercising jurisdiction in any part
of Burma, and it had the Civil and Criminal original jurisdiction in any part of Burma,
and it had the Civil and Criminal jurisdiction for Rangoon.

44, By S, 44, the appellate jurisdiction of the Calcutta High Court was withdrawn
and the Chief Court became the highest appellate tribunal in the Province. From the
Chief Court, appeals lay to the Privy Council. From the High Court, as at present
constituted, appeals lie to the same tribunal. I find it difficult, therefore, to Judge any
substantial distinction between the present High Court and the old Chief Court. If the
distinction between the Courts is not a substantial one, in my view it would be
contrary to public policy, having regard to the great necessity for preserving a
continuity of all legal decisians, ta hold that the Judges of this Court are not bound by
the mass of considered judgments delivered by the Judges of the late Chief Court
acted upon by the peopie of this Province and on a number of occasions considered by
the learned Law Lords of the Privy Council.

45. The difference between a Court of Record and a Court not of Record appears to
me not to affect in any way at all the legal value of a tribunal's decision. The territorial
jurisdiction does not appear to me to influence the status of a Court one way or the
other from the point -of view we are -endeavouring to consider, For these reasons I am
of the opinion that the High Court generally is bound by the authorised reports of the
late Chief Court of Lower Burma.

46. The question of the position of the Original Side outlined in the first proposition
in this reference seems to me to be a subordinate one. I think that the legal position
of the Original Side with regard to the old rulings depends not on the reasons I have
adduced above, except in a general sense and from an a fortiori standard, but upon S.
17 of the Letters Patent. The section runs as follows:

And we do further ordain that, with respect to the law to be applied to each case
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coming before the High Court of Judicature at Rangoon, in the exercise a its

ordinary original civil jurisdiction such law shall be the law which would have been

applied by the Chief Court of Lower Burma toc such case if these Letters Patent had
not issued.

47. The law then to which we have to loock is the law which would have been
administered immediately before the constitution of the present High Court, the law
prevailing in Burma in the earlier part of the year 1922. In that year the Chief Court
had been established 22 vears. For 22 years the Chief Court had been engaged in
deciding questions of Buddhist Law, of interpretation of local status and of general law
appropriate to the Province by the old Burma Acts. Before 1900 the law administered

in Burma was. based on the [aw prevailing at Fort William in Bengal which territory, by

a legai fiction, had always been understood to be £nglish soil.

48. It is easy to see why such basis was laid for the administration of the common
law and equity in this Province. The Court of Appeal for Burma before 1900 was the
High Court of Calcutta. Such appellate power was taken away from the High Court in
Bengal by the Act of 1900. I do not think that it is stretching the legal point too far to
say that, when the Chief Court of Lower Burma was constituted, the final appeal for
the Province in 1900 with all vestige of Calcutta control of the administration of justice
in Burma disappeared.

49, I have searched in vain through the reports of the Chief Court decisions to find
whether the Judges held any contrary view to this. I have been unable to find a single
judgment that would uphold the view which we are invited to adopt by the learned
Government Advocate that the ordinary original civil jurisdiction should administer the
law prevailing in Calcutta and not the law which had grown up during the 22 years
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which elapsed before the foundation of the present High Court.

50. I, therefore, am of the opinion that the High Court, in exercise of its ordinary
original jurisdiction and its appellate jurisdiction is bound by the authorised reports of
decisions of the late Chief Court of Lower Burma. And I am fortified in holding this
opinion by the fact that I have been unsuccessful in finding any other opinion held by
the Judges of Indian High Courts, in circumstances, it is true, not precisely similar to
those which we are at present considering, but which, to my mind, are sufficiently
parallel to afford a valuable guide to this difficult question.

CHARI, J.:— In this Full Bench Reference I am in agreement with the conclusions
arrived at by his Lordship the Chief Justice and in the reasons on which those
conclusions are based. I agree with him that the position of the High Court at Rangoon
and the old Chief Court of Lower Burma is analogous not to the position of the
Supreme Courts in the Presidency Towns and the High Courts which superseded them
which were both of them King's Courts, but to the position of the old Sudder Dewani
Adawiut and the High Courts which succeeded them.

51. I have .gone through some of the older rulings of the High Courts to see if in
any of them, though there is no direct decision on this point, there are indications to
show whether the High Courts considered themselves bound by the previous decisions
of the Sudder Dewani Adawiut. I was not able to find any case In the Bombay Reports
nor in the Reports of the Madras High Court which give a clear indication on the point.
The case of M. Achutha Menon v. V.C. Sankara Nairi&l has been brought to our notice
by the learned Advocate for the respondent. In that case the learned Judges at page
381 (36 M.) say:
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The learned vakil for the appeliant relies on the opinion of the Sudder Court in its
proceedings of the of August 1858. The proceedings have always been treated as
authoritative and may be relied on in the absence of any precedent.

52. The learned advocate for the respondent wanted us to consider the concluding
pertion of this passage as meaning.

53. In the absence of any precedents to show that the rulings of the Sudder Dewani
Adawiut should not be followed.

54. This, however, is not its meaning. The word “precedent” is used in the clder
reports in reference to the ruling's of the Court which are treated as precedents. The
meaning of the passage therefore is “in the absence of any rulings of the High Court to
the contrary.” In another Madras case, Nagabhushanam v. Seshammagaru® a ruling
of the Sudder Dewani Adawiut was not followed by the Madras High Court. That Court
gave as the reason for not following the older ruling the fact that the Sudder Dewani
Adawlut's decision was merely based on the-opinion of the Pandits which opinion itself
was not based on any text cited by them. No inference could be drawn from this ruling
of the Madras High Court as to whether that Court considered itself bound or not
bound by the earlier decisions of the Sudder Dewani Adawiut. Turning to the Allzahabad
High Court in the case of Bhawani Gir v. Dalmordan Gir2 the Chief Justice (Sir Robert
Stuart) at page 146 says:

Allusion is made by Pearson and Qldfield, 3., to two cases, one decided by the
Sudder Court in 1864 and which is, no daubt in favour of the appellant's contention,
if the law it lays down could be accepted by this Court. But I am distinctly of
opinion that the ruling in that case was erroneous and ought not to be followed.

55. In a later case of the same High Court, Thamman Singh v. Jamai-ud-dinia Mr,
Justice Mahmood at page 444 says:

I am of the same opinion as my learned brother Qidfield, and I wish only to refer
to two cases which were cited by the learned counsel for the respondent in support
of his client. One of these cases is Motee Sah v. Goklee (a decision of the North-
Western Provinces Sudder Dewani Adawiut). 1 do not regard that case as by any
means on all fours with the present, and I wish to say that I do not accept the rule
of law as to acquiescence or estoppel which was there laid dawn, and from which I
have aiready expressed my dissent upon a former occasion.

56. The remarks contained in the above two judgments of the Allahabad High Court
seem to show, though not very clearly, that High Court did net consider itself beund
by the decisions of the Sudder Dewanl Adawiut of the Province. We get much clearer
indications in some of the older cases of the Calcutta High Court. In the case of Mugun
Ghunder Chuttoraj v. Surbessur Chuckerbutty
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4 the learned Judges Kemp and Glover at page 480 say:

In support of the first objection we have been referred to a decision of the late
Sudder Dewani Adawlut No. 412 of 1854, Sudder Dewani Adawlut Reports, 1858,
page 513 in the case of Ranee Surnc Moyee, plaintiff-appellant v. Pertap Chunder
Burooah, defendant-respondent in which it is iaid down generally that a party in
bona fide possession of land, in possession that is without knowledge of the defect
in his title, is not liable to the legitimate owner for mesne profits, We have been
unabie to find, and the special appellant's pleader has not referred us, to any later
cases in which the same doctrine is enunciated; and although we have great
respect for the opinion of the learned Judges who passed that decision, we are not
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in any way bound to follow it as a precedent.

57. In a later case, Lakhoo Koer v. Huree Kishen Royl%, the same learned Judges
made a clearer statement. Glover, 1., says in his judgment {with which Kemp, 1.,
concurred):

I do not understand that a Divisional Bench of this Court is bound by a decision
of the late Court of Sudder Dewani Adawlut, or that if we held a different opinion to
that expressed in former judgments of that Court, we should be obliged to refer the
question to a Full Bench.

BB. These are the only cases I have been able to find on the point and it seems to
me that so far as the Calcutta High Court, at all events, is concerned, it did not hold
itself bound by the decisions of the Sudder Dewani Adawlut. I am in entire agreement
with the remarks of the learned Chief Justice about the applicability of the principle of
stare decisis. That principle ought to be applied wherever it can be and, as the learned
Chief lustice says, should not be applied in a narrow or technical spirit.

59, For these reasons I concur in the answers proposed by his Lordship the Chief
Justice.

Das, J.:— The questions referred for the decision of this Full Bench are as follows:

(1) Is the High Court in exercise of its ordinary original jurisdiction bound by the

authorized reports of decisions of the Chief Court of Lower Burma; and, if so, to

what extent?

(2) Is the High Court in exercise of its appellate jurisdiction bound by the

authorized reports of the Chief Court of Lower Burma; and, if so, to what extent?

60. I have had the advantage of reading the judgment of my Lord the Chief Justice
and I agree with him that this Court is not bound by the authorized reports of the
Chief Court of Lower Burma either in exercise of its ordinary original jurisdiction or in
exercise of its appellate jurisdiction.

61. Clause 17 of the Letters Patent runs as follows:

And we do further ordain that, with respect to the law to be applied to each case
coming before the High Court of Judicature at Rangoon in the exercise of its
ordinary original civil jurisdiction, such law shall be the taw which would have been
applied by the Chief Court of Lower Burma to such case if these Letters Patent had
not issued.

62. It is necessary here to consider what law would have been applied by the Chief
Court of Lower Burma in exercise of its ardinary original civil jurisdiction. That is stated
In Section 13(2) of the Burma Laws Act, which runs as follows:

Subject to the provisions of sub-S. (1) and of any other enactment for the time
being in force, all questions arising in civil cases instituted in the Courts of Rangoon
shall be dealt with and determined according to the law for the time being
administered by the High Court of Judicature at Fort William in Bengal in the
exercise of its ordinary original civil jurisdiction.

63. So the Chief Court in the exercise of its ordinary original civil jurisdiction was
bound to administer the law administered by the High Court of Judicature at Fort
William in Bengal in the exercise of its ordinary original civil jurisdiction. The questicn
then arises as to the meaning of the word “law” in Cl. 17 of the Letters Patent and
Section 13(2) of the Burma Laws Act. Does the word “law” there include case law also?
If so, the result would be that the Chief Court of Lower Burma in the exercise of its
ordinary original civil jurisdiction would ‘be bound by the case law of the Calcutta High
Court which governed original suits instituted in Calcutta. If that be so, then the High
Court would also be bound by the case law governing original suits in Calcutta. I do
not think that the Legislature in stating that the Chief Court would be bound by the
law administered by the High Court of Judicature at Fort William meant that the Chief
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Court would be bound by the case law of the Calcutta High Court, During the 23 years
of the existence of the Chief Court, it had never been contended before the Chief Court
that the Original Side of the Chief Court was bound by the case law of the Calcutta
High Court. I think the word “law” in Section 13(2) of the Burma, Laws Act means
simply general law and
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statutory law and does not.mean case .law; and the word “law” in Cl. 17 of the Letters
Patent does note mean that the Original Side of this Court would be bound by the
decisions of the Chief Court in the exercise of its originai civil jurisdiction. I do not
think the -Chief Court was a Court of co-ordimate jurisdiction with the High Court. The
Chief Court was a Court created by the Indian Legislature and the High Court is a
creation of the King. The High Court is a Court of Record and the Chief Court was not a
Court of Record. The territorial jurisdiction of the Chief Court was much less than the
territorial jurisdiction of the High Court. Though the decisions of the Chief Court are
entitled to respect, 1 am of opinion that they are not binding on the High Court. A
point was raised as to the binding effect of authorized decisions of the Chief Court on
Courts subordinate to thls Court, though the matter is not raised by the reference. But
I think it necessary to state that, in my opinion, Subordinate Courts must follow the
decisions of the Chief Court published in authorized reports, unless the same have
been overruled by or dissented from by this Court.

OTTER, J.;.— I agree with the judgment of the learned Chief Justice upon both, the
questions referred to us. No useful purpose therefore would be served by any further
elaborations by me of the views he has expressed. I have no doubt at all upon the
answer which should be made to the second of the twa questions referred to us. With
regard to the first question I have been in some doubt upon the matter owing to the
wording of S. 17 of the Letters Patent. After careful consideration, it seems to me,
however, that a flood of light is thrown upon this matter by the words contained in the
provisions of the Burma Laws Act quoted by the learned Chief Justice. It seems to me
that the word “law” occurring in S. 13(2) of that Act must be interpreted in the same
manner as the word “law” when it occurs in S. 13(1) of that Act. It seems to me that
its use in S. 13(1) must be taken to include “legal principles” as for example the legal
principles of Burmese Buddhist or Mahomedan Law so far as they are known and not
necessarily so far only a they have received effect by legislation or have been rightly
(or it may be wrongly) interpreted by the Court. If therefore the same method of
interpretation of the word “law” is adopted, where it occurs in sub-8. (2), the legal
principles of the English Common Law must it seems be taken to be included.

64. With the observations of the learned Chief Justice upon the principle of stare
decisis I am in complete agreement. It seems to me of the greatest importance to
bear this principle in mind in view of the varied local conditions and customs peculiar
to this Province.

65. Reference answered in the negative.

(1) [1880] 13 Ch, D, 785 : 49 L.J. Ch, 310.

4 [1919] 1 L4.J. 138 : 52 I.C, 327 : 145 P.R. 1919.

(3 [1912] 95 P.R. 1912 : 15 1.C. 161 : 159 P.W.R. 1912 (F.B.).
) A I.R, 1925 Lah. 341 : & Lah. 87.
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(5) f1887] P.R. 107.

(6) [1917] 36 Mad. 380 : 22 M.L.1. 118 - 12 L.C. 1007 : (1911) 2 M.W.N, 529,
(71 [1891] Selected Judgments 555,

& [1881] 3 Mad, 180.

93 [1881] 3 All. 144,

(10) [1885] 7 All. 442 : (1885) A.W.N. 70.

11 8 W.R. 479,

12y 12 W.R. 3 : 3 B.L.R., A.C. 226.
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In the Supreme Court of India

(BEFORE MEHR CHAND MAHAJAN, C.]J. AND BDiAN KUMAR MUKHERJIEA, SUDHI RANJAN DAS,
VIVIAN BOSE AND GHULAM Hasan, 11.)

STATE OF BIHAR ... Appeliant;
Versus
ABDUL MAJID ... Respondent.
Civil Appeal No. 70 of 1952%, decided on February 11, 1954
The Judgment of the Court was delivered by

MEHR CHAND MAHAJAN, C.J.— This is an appeal by the State of Bihar against the
judgment of the High Court of Judicature at Patna whereby the High Court passed a
decree for arrears of salary of the respondent against the State from 30th July, 1940,
up to the date of the institution of the suit,

2. The undisputed facts of the case are: That the respondent was appointed a Sub-
Inspector of Police by the Inspector General of Police, Bihar and Orissa, in January
1920. In the year 1937 departmental proceedings were taken against him and he was
found guilty of cowardice and of not preparing search lists and was punished by
demotion for ten years. On appeal, the Deputy Inspector-General of Police held that
the respondent was guilty of cowardice but acquitted him of the other charge. By an
arder dated 23rd July, 1940, which was communicated to the respondent on the 25th
of July, 1940, the Deputy Inspector General of Police having found him guiity of
cowardice made an order dismissing him from service. Further appeals by the
respondent to the Inspector General of Police and to the Governor of Bihar were
unsuccessful,

3. Aggrieved by the departmental action taken against him, the respondent filed
the suit out of which this appeal arises in the Court of Additional Subordinate Judge
against the State of Bihar for a declaration that the order of the Deputy Inspector
General of Palice dismissing him from service was illegal and void and that he should
be regarded as continuing in office. He also claimed a sum of Rs 4241 from 30th July,
1940, to the date of the suit on account of arrears of salary. The State contested the
claim and pleaded that the plaintiff held his service at the pleasure of the Crown, and
could not call in question the grounds or the reasons which led to his dismissal, and
that in any case he had been reinstated in service from the 30th of July, 1940, and the
order of dismissal therefore was no longer operative, and the suit had thus become
infructuous. The Additional Subordinate Judge by his judgment dated 2nd February,
1945, dismissed the suit on the finding that the Government having reinstated the
respondent he had no cause of action. As regards the arrears of salary, it was held that
the claim to it could only be made according to the procedure prescribed under Rule
95 of Section 4 of Chapter IV of Bihar and Orissa Service Code. This decision was
confirmed in appeal by the Additional District Judge. On further appeal the High Court
reversed these decisions and decreed the claim for arrears of salary in the sum of Rs
3099-12-0. It was held that Rule 95 of the Bihar and Orissa Service Code had no
application because the respondent had never been dismissed within the meaning of
that Rule. It was further held that the plaintiff was entitled to maintain the suit for
arrears of pay in view of the decision of the Federal Court in Tara Chand Pandit's case:
the correctness of which was not affected by decisions of the Privy Council in cases of
I.M. Lalz and Suraj Narain Anandz.

“The principal questions involved in this appeal are:
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(1) Whether the High Court correctly heild that Rule 95 above mentioned had
no application to the case?

(2) Whether a suit for arrears of salary by a civil servant is competent in a civil
court?

Rule 95 of the Bihar and Qrissa Service Code provides:

“95, When the suspension of a Government servant as a penalty for misconduct
is, upon reconsideration or appeal, held to have been unjustifiable or not whaolly
justifiable; or when a Government servant who has been dismissed or removed, or
suspended pending enquiry into alleged misconduct is reinstated;

the revising or Appellate Authority may grant to him for the period of his absence
from duty

{a) if he is honourably acquitted, the full pay to which he would have been
entitled if he had not been dismissed, removed or suspended and, by an order to
be separately recorded, any allowance of which he was in receipt prior to his
dismissal, removal or suspension; or

(b) if otherwise, such proportion of such pay and allowances as the revising or

Appellate Authority may direct.”

4. The provisions of this rule enable an appeilate or revising authority, when making
an order of reinstatement to grant the reliefs mentioned in the Rufe. Obviously these
provisions have no application to the situation that arose in the present case. The
respondent here was dismissed by the Deputy Inspector-General of Police, though he
was appointed by the Inspector-General of Police. This was clearly contrary to the
1954 provisions of Section 240(3) of the Government of India Act, 1935, which
provides that no person shall be dismissed from the service of His Majesty by an
authority subordinate to that by which he was appointed. But nevertheless the appeal
preferred by Inspector-General of Police was rejected and his petition to the
Government of the State met with the same fate, so that he was never reinstated by
the order of any revising or Appellate Authority. It was only after the present suit was
filed that the Government reinstated him. This was no proceeding in revision or
appeal. In these circumstances the enabling provisions of Rule 95 had no application
whatsoever to the case of the plaintiff. What happened subsequently is a matter
wholtly outside the contemplation of the Rule. After the institution of the suit, the Chief
Secretary to the Government of Bihar realising the untenability of the Government's
position wrote to the Inspector-General of Police that the order of dismissal should be
treated as null and void and that the respondent should be reinstated. Thus the
reinstatement of the plaintiff following the telegram of the 30th December, 1943, was
not made at the instance of any of the authorities mentioned in the Rule in exercise of
their jurisdiction, appellate or revisional, but was made at the instance of the
defendant in the suit who had realised that it was not possible to defend the order of
dismissal. For the reasons given above we are of the opinion that the High Court was
right in holding that Rule 95 had no application to the facts and circumstances of this
case and that the enabling provisions of this rule did not operate as a bar to the
plaintiff's action.

5. The next contention of the learned Solicitor-General that a suit by a public
servant against the State for recovery of arrears of salary cannot be maintained in a
civil court is again, in our opinion, without substance. We think that the matter is
covered by the decision of the Federal Court in Tara Chand Pandit's casel with which
we find ourselves in respectful agreement. In that case the learned Attorney-General
had argued with great force all the points that were urged in this appeal before us by
the learned Solicitor-General and were dealt with by the Federal Court in great detail.
It was there held that the prerogative right of the Crown to dismiss its servants at will
having been given statutory form in sub-section (1) of Section 240 of the Government
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of India Act, 1935, it could only be exercised subject to the limitations imposed by the
remaining sub-sections of that section and that it must follow as a necessary
consequence that if any of those limitations was contravened the public servant
concerned had a right to maintain an action against the Crown for appropriate relief
and that there was rno warrant for the proposition that that relief must be limited to a
declaration and should not go beyond it. It was further held that even if apart from the
prerogative of the Crown to terminate the service of any of its servant at will, the
further prerogative could be invoked that no servant of the Crown could maintain an
action against the Crown to recover arrears of pay even after the pay had been earned
and had become due and that the prerogatives of the Crown had been preserved in
the case of India by Section 2 of the Constitution Act, it must be presumed that this
furthrer prerogative had been abandoned in the case of India by the provisions of the
Code of Civil Procedure and that it was not possible to subscribe to the proposition
that while a creditor of a servant of the Crown was entitled as of right to compel the
Crown to pay to him a substantial portion of the salary of such servant in satisfaction
of a decree obtained against him the servant himself had no such right. Mr Justice
Kania, as he then was, in a separate but concurring judgment, negatived the
contention of the Attorney-General in these terms:

“The question whether the law in England and India is the same on this paint
should be further considered having regard particularly to the provisions found in
the Civil Procedure Code. In this connection, Section 60(1) and clauses (/) and (j)
of the proviso, and explanation (2} should be noted. Under Section 60 all property
belonging to the judgment debtor is tiable to be attached. In stating the particulars
of what may not be attached and sold, exemption to a limited extent is given in
respect of the salary of a public servant. These provisions of the Code of Civil
Procedure were not noticed in Lucas v. Lucdgs and High Commissioner for Indiat, as
the application was made in Engiand and the Civil Procedure Code of 1908 did not
apply there. The provisions of Section 60 of the Civil Procedure Code give a right to
the creditor to attach the salary of a servant of the Crown. There can be no dispute
about that. If the contention of the appellant was accepted, the result will be that
while the civil servant cannot recover the money in a suit against the Crown, his
creditor can recover the same in execution of a decree against the civil servant. This
right of the creditor to receive money in that manner has been recognised in
innumerable decisions of all High Courts. There were similar provisions in the Civil
Procedure Code of 1882 also. By reason of Section 292 of the Constitution Act, the
Code of Civil Procedure, 1908, continues in force, in spite of the repeal of the
Government of India Act of 1915, Could the Imperial Parliament in enacting Section
240 and being deemed aware of the provisions of Section 60 of the Civil Procedure
Code, have thought it proper to give this privilege to a creditor, while denying it to
the officer himself? To hold so, the words of Section 240 of the Constitution Act will
have to be unduly and unnaturally strained. Moreover in explanation (2) of Section
60 the word ‘salary’ is definaed. In the proviso to Section 60 clause (/) the word
‘salary’ is used as applicable to private employees and to Government servants also.
The word ‘salary’ in respect of a private employee must mean an enforceable right
to receive the periodical payments mentioned in the Explanation. In that connection
it is not used in the sense of a bounty. It will therefore be improper to give the
same word, when used with regard to a civil servant under the Crown a different
meaning in the same clause. It seems to me therefore that the Imperial Parliament
has not accepted the principle that the Crown is not liable to pay its servant salary
for the pericd he was in service, as applicable to British India or as forming part of
the doctrine that service under the Crown is at His Majesty's pleasure.”

6. The learned Solicitor-General contended that the decision in Tara Chand Pandit's
casei, was no longer good law and shouid be deemed to have been dissented from and
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overruled by the decision of their Lordships of the Privy Council in I.M. Lal's caseZ, and
that in any event the view expressed in that decision should be preferred to the view
expressed in Tara Chand Pandit's case. We are unable to uphoid this contention. It
seems that during the arguments in Lal's case attention of their Lordships was not
drawn to the decision of the Federal Court in Tara Chand Pandit's case because the
point was not directly involved therein. In that case no claim had been made by the
plaintiff for arrears of his pay. The plaintiff had sued for a declaration simpliciter that
the order of his removal from the office was illegal and that he was still a member of
the Indian Civil Service. The High Court granted that declaration. The Federal Court,
on appeal, substituted for the declaration made by the High Court a declaration that
the plaintiff had been wrongfully dismissed. The case was remitted to the High Court
with a direction to take such action as #t thought necessary in regard to any
application by the plaintiff for leave to amend the claim for recovery of damages. On
appeal to the Privy Council the decree and the order made by the Federal Court was
modified and their Lordships held that in their opinion the declaration should be varied
so as to declare that the purported dismissal of the respondent on 10th August, 1940,
was void and inoperative and the respondent remained a member of the Indian Civil
Service at the date of the institution of the suit, 20th of June, 1942. The High
Commissioner for India had also appealed against the order of the Federal Court
remitting the case to the High Court for amendment of the plaint. The plaintiff did not
want to maintain the order of the Federal Court to remit, before the Privy Council. He
however urged that he was entitled to recover in the suit his arrears of pay from the
date of the purported order of dismissal up to the date of action, though this was not
one of the reliefs claimed. This relief claimed by him in the suit at all before the Board
was negatived by their Lordships on the ground that no action in tort could lie against
the Crown and that such an action must either be based on contract or conferred by
statute. Their Lordships approved of the judgment of Lord Blackburn in the Scottish
case of Mulvenna v. The Admiraltyz, in which that learned Judge laid down the rule in
the following terms after reviewing various authorities:

“These authorities deal only with the power of the Crown to dismiss a public
servant, but they appear to me to establish conclusively certain important points.
The first is that the terms of service of a public servant are subject to certain
qualifications dictated by public policy, no matter to what service the servant may
belong, whether it be naval, military or civil, and no matter what position he holds
in the service, whether exalted or humble. It is enough that the servant is a public
servant, and that public policy, no matter on what ground it is based, demands the
gqualification. The next is that these qualifications are to be implied in the
engagement of a public servant, no matter whether they have been referred to
when the engagement was made or not. If these conclusions are justified by the
authorities to which I have referred, then it would seem to follow that the rule
based on public policy which has been enforced against military servants of the
Crown, and which prevents such servants suing the Crown for their pay on the
assumption that their only claim is on the bounty of the Crown and not for a
contractual debt, must equally apply to every public servant. It aiso follows that
this qualification must be read, as an implied condition, into every contract between
the Crown and a public servant, with the effect that, in terms of their contract, they
have no right to their remuneration which can be enforced in a civil Court of justice,
and that their only remedy under their contract lies ‘in an appeal of official or
political kind".”

7. The observations made in Mulvenna v. The Admiralty®, which is a Scottish case,
could not have been made if in the law of that country there were provisions similar to
the provisions made in various sections of the Code of Civil Procedure referred to by
the Federal Court in Tara Chand Pandit's case>. It was further urged that the same
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view was taken by Pilcher ). in Lucas v. Lucas and the High Commissioner faor India.
There the question for consideration was whether the Sterling overseas pay of an
Indian civil servant was a debt owing and accruing within the meaning of Rule 1 of
Order XLV of the Rules of the Supreme Court and which could be attached in
satisfaction of an order for the payment of alimony. The real point for decision in that
case was whether the whole or any portion of the salary of a member of the Indian
Civil Service was liable to attachment in England in satisfaction of the judgment debt.
It appears that the attention of the learned Judge was not invited to the provisions of
Section 60 and other relevant provisions of the Code of Civil Procedure and the learned
Judge applied the dictum of Lord Blackburn in Mulvenna v. The Admiraitys, to the case
of a civil servant from India. As the application was made in England and the Civil
Procedure Code did not apply there, the provisions of the Code were not noticed in
that case. We are therefore of the opinion that the rule laid down by their Lordships of
the Privy Council in I.M. Lal's case2, without a consideration of the provisions of the
Code of Civil Procedure relevant to the inguiry and without a consideration of the
reasoning of the Federal Court in Tara Chand Pandit's casel, cannot be treated,
particularly because the matter was not directly involved in the suit, as the final word
on the subject. We are in no way bound by the decision given either in Tara Chand
Pandit's casel, or by the decision given by the Privy Council in .M. Lal's case?. But on
a consideration of the reasons given in the two judgments we think that the rule of
English law that a civil servant cannot maintain a suit against the State ar against the
Crown for the recovery of arrears of salary does not prevail in this country and that it
has been negatived by the provisions of the Statute law in India.

8. Reliance was also placed by the learned Solicitor-General on the decision of the
Federal Court in Suraj Narain Anand v. North West Frontier Provincet. In that case
Suraj Narain having been appointed a Sub-Inspector of Police posted in the North
West Frontier Province by the Inspector-General of Police of the Province was
subsequently dismissed by the Deputy Inspector-General of Police. Failing to get relief
by departmental proceedings he instituted a suit in the Court of the Senior
Subordinate Judge, Peshawar. The Subordinate Judge dismissed the suit as being
unsustainable. This decision was upheld by the Court of the Judicial Commissioner.
The Federal Court held that the Courts below were not justified in dismissing the suit,
that the plaintiff was at least entitied to a declaration that the order of dismissal
passed against him was veid. That court accordingly set aside the decree of the
Judicial Commissioner and remitted the case with a declaration that there shall be
substituted for the decree appealed against a declaration in the terms above stated,
with such further directions as the circumstances of the case may require in the light
of the observations of their judgment. The Province appealed to the Privy Council
against the decision of the Federal Court. It was held by the Board in the first instance
altowing the appeal of the North West Frontier Province and reversing the declsion of
the Federal Court of India, that the North West Frontier Province Police Ruies, 1937,
had become operative in 1938 at some date before 25-4-1938, when the respondent
was dismissed, and that Rule 16(1) was a valid rule made under the authority
conferred on the appellant by Section 243 of the Government of India Act, 1935, and
that the respondent's suit was rightly dismissed, but subsequently on the petition of
the respondent asking the Board to reconsider their decision on the ground that it had
been ascertained that the Police Rules of 1937 were in fact printed and published on
29-4-1938, that was, four days after the date of his dismissal, the Board heard the
appeal further, when the respondent's allegation was admitted and, applying the
reasoning in their previously delivered judgment, the Board reversed their former
decision and affirmed the judgment of the Federal Court which had held that the
respondent’s dismissal was void and inoperative. During the arguments before the
Privy Council reference was made to Section 60 of the Code of Civil Procedure and to
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the decision of the Federal Court in Tara Chand Pandit's casei, and it was also noticed
that following on the remit of the case to the Judicial Commissioner by the order of the
Federal Court dated 4-12-1941, the respondent had obtained a decree for payment of
Rs 2283 against the appeilant in respect of arrears of pay from the date of dismissal to
the institution of the suit. When the appeal came before the Board for further hearing
their Lordships on 6th August, 1948, caused a letter to be addressed to the solicitor
representing the appellant, informing him that their Lordships now proposed humbly
to advise His Majesty that the appeal should be dismissed, and stating that the order
as to costs would not be varied. The letter pointed out that if this advice were
tendered, and if His Majesty were pleased to accept it, the effect would be that the
declaratory judgment of the Federal Court would stand. Finally, the letter referred to
the award of Rs 2283 to the respondent by the Court of the Judicial Commissioner
which, according to a submission made by the appellant's counsel, was open to
challenge, and inquired whether the appellant wished to have an opportunity of
satisfying their Lordships that the point was open, and of being heard on it. By their
Lordships' direction a copy of this letter was sent to the respondent. An Intimation was
received by the Privy Council that the appellant did not wish to offer any further
arguments on the case. The respondent also did not desire an opportunity of arguing
that he should now be awarded arrears of pay from the date of the institution onwards.
In these circumstances the Board refused to deal further with the matter and advised
His Majesty that the declaratory judgment of the Federal Court be restored and
proceeded to observe that it would be open to the respondent to pursue any rermedy
which flows from that declaratory judgment in an appropriate court, Their Lordships
concluded the judgment with the following observations:

"Their Lordships must not be understood, however, as expressing an opinion that
the respondent was entitled as of right to recover the sum of Rs 2283 which was
awarded to him, or that he has any claim to a further sum in respect of arrears of
pay. It is unnecessary, owing to the very proper attitude of the appellant, to
express any view as to the former guestion, and the latter question does not arise
in this appeal which is from the decision of the Federal Court. If that decision is
affirmed the respondent who did not himself enter an appeal, cannot now ask for
anything more.”

It is thus clear that in express terms in this decision their Lordships declined to give
any opinion on the question whether the respondent was entitled as of right to recover
arrears of pay awarded to him by the Judicial Commissioner, in spite of the
circumstance that their attention had been drawn to the decision of the Federal Court
in 7ara Chand Pandit's caset. This decision therefore cannot be said to support the
view contended for by the learned Solicitor-General. On the other hand, it must be
assumed that in spite of their decision in I.M. Lal's case?, their Lordships in this case,
the judgment in which was delivered subsequent to the decision in I.M. Lal's cases, on
4-11-1948, did not reaffirm the propositions laid down in that case but preferred to
express no cpinion on the point.

9. It was suggested that the true view to take is that when the statute says that
the office is to be held at pleasure, it means “at pleasure”, and no rules or regulations
can alter or modify that; nor can Section 60 of the Code of Civil Proceduy re, enacted by
a subordinate legislature be used to construe an Act of a superior legisiature. It was
further suggested that some meaning must be given to the words “holds office during
His Majesty's pleasure” as these words cannot be ignored and that they bear the
meaning given to them by the Privy Council in I.M. Lal's casez.

10. In our judgment, these suggestions are based on a misconception of the scope
of this expression. The expression concerns itself with the tenure of office of the civil
servant and it is not implicit in it that a civil servant serves the Crown or that his
salarv is in the nature of a bountv. It has aagain no relation or connection with the
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question whether an action can be filed to recover arrears of salary against the Crown,
The origin of the two rules is different and they operate on two different fields.

11. The rule that a civil servant holds office at the pleasure of the Crown has its
origin in the Latin phrase “durante bene placito” (“during pleasure”) meaning that the
tenure of office of a civil servant, except where it is otherwise provided by statute, can
be terminated at any time without cause assigned. The true scope and effect of this
expression is that even if a special contract has been made with the civil servant the
Crown is not bound thereby. In other words, civil servants are liable to dismissal
without notice and there is no right of action for wrongful dismissal, that is, that they
cannot claim damages for premature termination of their services. (See Fraser's
Constitutional Law, pp. 126; Chalmer's Constitutional Law, p. 186; Shenton v. Smithi;
Dunn v. The Queent.)

12. This rule of English law has not been fully adopted in Section 240. Section 240
itself places restrictions and limitations on the exercise of that pleasure and these
restrictions must be given effect to. They are imperative and mandatory. It follows
therefore that whenever there is a breach of restrictions imposed by the statute by the
Government or the Crown the matter is justiciable and the party aggrieved is entitled
to suitable relief at the hands of the court. As pointed out earlier in this judgment,
there is no warrant for the proposition that the relief must be limited to the declaration
and cannot go beyond it. To the extent that the rule that Government servants hold
office during pleasure has been depagled from by the statute, the Government
servants are entitled to relief like any other persan under the ardinary law, and that
relief therefore must be regulated by the Code of Civil Procedure.

13. Section 292 of the Government of India Act, 1935, provides that the law in
force in British India immediately before the commencement of the Act shall continue
in force until altered, repealed or amended by a competent legislature. Section 100 to

. 104 of the Government of India Act, 1935, confer legislative powers on the different
legislatures in the country. Item 4 of the Concurrent List in the Seventh Schedule
reads thus: “Civil Procedure, and all matters cluded in the Code of Civil Procedure, at
the date of the passing of this Act”. It is clear therefore that the Indian Legislatures
were conferred by the Government of India Act, 1935, power to regulate the procedure
in regard to actions against the Crown and to make provision for reliefs that could be
granted in such actions. These provisions of the Government of India Act, 1935, stand
by themselves independently of what is contained in Section 240, and therefore no
guestion arises that Section 60 of the Code of Civil Procedure which has the section of
the Government of India Act, 1935, Itself Iis In status lower than the rule lald down In
Section 240.

14. The rules of English law that the Crown cannot be sued by a civil servant by
money or salary cor for compensation has its origin in the feudal theory that the Crown
cannot be sued by its vassals or subjects in its own courts. From this theory the
Common Law Lawyers in England deduced two rules, namely, (1) that the King can do
no wrong, and (2) that as a matter of procedure no action can lie in the King's courts
against the Crown. (See Ridge's Constitutional Law, 8th Edn., p. 295, and Fraser's
Constitutional Law, p. 164.) The subject, in this situation, could only proceed by way
of a petition of right which required the previous permission of the Crown. Permission
was given by a fiat justitia issued by the Crown. It was not in practice refused to a
petitioner who had any shadow of a claim, so that probably the disadvantages of this
form of procedure were more theoretical that substantial. Petitions of right and various
other special forms of English procedure applicable exclusively to actions by and
against the Crown were abolished by the Crown Proceedings Act, 1947, which provides
that in future claims against the Crown might be enfarced as of right and without the
fiat of His Majesty, and that they should be enforceable by ordinary procedure in
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accordance with the rules of the High Court or the County Court as the case might be.
Arrears of salary were being actually recovered by the procedure of Petition of Right in
England. (See Bush v. R.2). There the judgment resulted in favour of the suppliant.
The claim was. in respect of the amount of salary due to him as Master of the Court of
Queen's Bench in Ireland. (Robertson's Civil Proceedings. by or against the Crown, p.
338.)

15. In India, from the earliest times, the mode of procedure to proceed against the
Crown has been laid down in the Code of Clvil Procedure and the procedure of Petition
of Right was never adopted in this country, and the same seems to have been the rule
in Australia and other Colonies. Section 56 of the Judiciary Act, 1903, relating to the
Commonwealth of Australia provides:

“"Any person making any claim against the Commonwealth, whether in contract
or in tort, may in respect of the claim bring a suit against the Commonwealth in the
High Court orin the Supreme Court of the State in which the claim arose.”

Under the New South Wales Act, 39 Vvict, No. 38, the Government of the Colony is
liable to be sued in an action of tort as well as in contract. SSction 65 of the
Government of India Act, 1858, conferred the right of suit against the Government. It
provided that “all persons and bodies politic shall and may have and take the same
suits, remedies and proceedings legal and equitable, against the Secretary of State in
Council of India as they could have done against the said Company” (the East India
Company). This was replaced by Section 32 of the Government of India Act, 1915,
Sub-section (2) of that section ran as follows:

“Every person shall have the same remedies against the Secretary of State in
Council as he might have had against the East India Company if the Government of
India Act, 1858, and this Act had not been passed.”

This- was- replaced by Section 176(1) of the Government of India Act, 1935, which
substantially reproduced these provisions. From these provisions it is clear that the
Crown in India was liable to be sued in respect of acts, which in England could be
enforced only by a Petition of Right. As regards torts of its servants in exercise of
sovereign powers, the company was not, and the Crown in India was not, liable unless
the act had been ordered or ratified by it. Be that as it may, that rule has no
application to the case of arrears of salary earned by a public servant for the period
that he was actually in office. The present claim is not based on tort but is based on
quantum meruit or contract and the court is entitled to give relief to him. The Code of
Civil Procedure from 1859 right up to 1908 has prescribed the procedure for all kinds
of suits and Section 60 and the provision of Order XXI substantially stand the same as
they were in 1859 and those provisions have received recognition in all the
Government of India Acts that have been passed since the year 1858. The salary of its
civil servants in the hands of the Crown has been made subject to the writ of civil
court. It can be seized in execution of a decree attached. It is thus difficult to see on
what grounds the claim that the Crown cannot be sued for arrears of salary directly by
the civil servant, though his creditor can take it, can be based or substained. What
could be claimed in England by a Petition of Right can be claimed in this country by
ordinary process.

16. For the reasons given above we are of the opinion that this appeal is without
force and we accordingly dismiss it with costs.

* On Appeal by Special Leave granted by the Supreme Court of India by its Order dated 11th January 1951 from
the Judgment and Decree dated the Sth May 1949 of the High Court of Judicature at Patna (Manochar Lall and
Mahabir Prasad, 11.) in Appeal from Appeilate Decree No. 2091 of 1946.
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In the High Court of Andhra Pradesh
(Full Bench)
(BEFORE SUBBA RAQ, C.J. AND BHIMASANKARAM AND SATYANARAYANA RAJU, J1.)

M. Subbarayudu and others ... Accused-Petitioners;
Versus
The State ... Respondent.
Criminal Revn. Case No. 603 of 1954 and Criminal Revn. Petn. No. 563 of 1954
Decided on December 6, 1954

%% Page: B9

The Judgment of the Court was delivered by

Sussa Rao, C.J.:— This Full Bench has been constituted to decide a fundamental
question, which is arising every day, namely, whether and to what extent the Andhra
High Court is bound by the decisions of the Madras High Court delivered before 5-7-
1954,

2. The facts of the case that led to the reference may be briefly stated. The
petitioners were the accused in P.R.C., No. 2 of 1953. The Sub-Divisional Magistrate,
Charmavaram, discharged the accused for an offence under S. 395, Penal Code, and
converting the case into a Calendar case, directed the accused to be tried for the other
offences with which they were charged. In revision, the District Magistrate, Gooty, set
aside that Order under Sections 435 and 436 of the Cr PC and directed the Sub-
Divisional Magistrate to commit the accused to the Court of Session to take their trial
for all the offences with which they were charged. The accused have filed this Criminal
Revision Petition against that Order. In revision, the main question raised was whether
under Section 209(i} of the Cr PC, when a Magistrate finds that there are not sufficient
grounds for committing the accused for trial and directs such persons to be tried
before himself, the revisional powers under S. 437 can be exercised even before the
conclusion of the trial before such Magistrate. Chandra Reddy 1., who admitted the
revision directed the same to be posted before a Division Bench as it was represented
to him that a Full Bench decision of the Madras High Court covering the point required
re-consideration. The Revision Petition was accordingly posted before a Division Bench.
The respondent relied upon the Full Bench decision of the Madras High Court in —
‘Nalla Baligadu In re’, AIR 1953 Mad 801 (FB) (A), wBerein it was ruled that the
powers under Section 437 of the Cr PC can be exercised even before the conclusion of
the trial before the Magistrate. If the Full Bench decision of the Madras High Court was
binding on this Court, it would follow that the Revision Petition was liable to be
dismissed.

3. In the circumstances, the learned Counsel for the petitioners contended that the
Andhra High Court would not be bound by the decisions of the Madras High Court.
Reliance was placed upon the decision of our iearned brother Umamaheswaram, in —
‘Subba Reddi v. Govinda Reddi’, {(8) AIR 1955 Andhra 49 (B), wherein the learned
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Judge observed that the Andhra High Court, which was inaugurated in July 1954 is not
bound by the decisions of the Full Bench, of the Madras High Court, or other High
Courts, and is at liberty to examine the question in the light of well established legal
principles and arrive at a proper conclusion. As this questicon, Is arising very often in
this Court, the Division Bench thought that the said question should be decided finally
and authoritatively by a Full Bench. Hence, the Revision Petition was directed to be
posted before a Full Bench.

4. The argument of Mr. Chinnappa Reddy, the learned counsel for the petitioner
may be put thus: The binding nature of the decision of one Court over another
depends upon the fact whether both the Courts are Courts of co-ordinate jurisdiction.
If 50, on a principle of judicial comity, the decision of one Court is binding on another.
The Andhra High Court and the Madras High Court are naot Courts of co-ordinate
jurisdiction, for, the idea of co-ordination implies a8 concurrent and simultaneous
jurisdiction. Whatever may be said about the decisions of the composite High Court
between 1-10-1953 and 5-7-1954, the decisions prior to 1-10-1953 are not decisions
of a Court of co-ordinate jurisdiction. In any view, the said principle has no application
to criminal cases. The Advocate General who appeared as amicus curiae at our
request, conceded that the High Courts of Andhra and Madras are not Courts of co-
ordinate jurisdiction, but argued that on the principle of stare decisis the decisions of
the Madras High Court prior to 5-7-1954 should be followed by this High Court. The
learned Public Prosecutor, who appeared for the State, further contended that the
provisions of the Andhra State Act (30 of 1953) would indicate that the law of the
Madras High Court which term is wide enough to include Judge made law, is also
binding on the Andhra High Court.

5. We shall first trace the history of the Constitution of the Andhra High Court to
discover, if possible, any principle regulating the binding nature of the decisions of the
Madras High Court. The Madras High Court, before Independence, was constituted by
Letters Patent and was governed by the various Acts passed from time to time by the
Parliament of England. When India became a Dominion by virtue of the Indian
Independence Act of 1947 which took effect on 15-8-1947, there was no change in the
constitution of the High Court. When India, became a Republic, the jurisdiction and
powers of the Madras High Court were regulated by the Constitution of India, which
came into farce on 26-1-1950. The former High Courts were continued in respect of
the respective States. Under Article 225, subject to the provisions of the Constitution
and to the provisions of any law of the appropriate legislature made by virtue of
powers conferred on that legislature by the Constitution, the jurisdiction of, and the
law administered in, any existing High Court, and the respective powers of the Judges
thereof in relation to the administration of justice in the Court was declared to be the
same as immediately before the commencement of the Constitution. In some

%M Page: 90

directions, additional powers were aiso conferred.

6. The Parliament, by passing Act 30 of 1953, constituted the Andhra State, which
came into effect on 1-10-1903. Under Section 28 of the said Act, it was provided that
there shall be a separate High Court for the State of Andhra from the 1st day of
January 1956 or such an earlier date as may be appointed under sub-section (2).
Section 40 of the Act provided that the jurisdiction of the High Court of Madras shall
extend to the State of Andhra and the said High Court shail, in relation to the
territories of that State, continue to have such jurisdiction as it had immediately
before the appointed day. By virtue of the said provision, the High Court of Madras
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continued to have such jurisdiction over the area comprised in the Andhra State.

7. Under sub-s. {2) of S. 28, the President notified. 5-7-1954 as the date for the
inauguration of the High Court of Andhra and the Andhra High Court was duly
constituted on that date. Section 30 provides that the said High Court of Andhra shall
have, in respect of the territories for the time being included in the State of Andhra, all
such original, appellate and other jurisdiction as, under the law, in force immediately
before the prescribed day, is exercisable in respect of the said territories, or any part
thereof by the High Court at Madras. Section 53 which prescribes in respect of the said
territories, the territorial extent of the laws, says that the provisions of Part 1I which
deal with the formation of the Andhra State, shall not be deemed to have effected any
change in the territories to which any law in force immediately before the appocinted
day extends or applies and territorial references in any such law to the State of Madras
shall, until otherwise provided by a competent Legislature or other competent
authority, continue to have the same meaning.

8. Section 32 prescribes that the law in force immediately before the prescribed day
with respect to practice and procedure in the High Court at Madras, shall with
necessary modifications, apply in relation to the High Court of Andhra. It also lays
down that the rules or orders which are in force immediately before the prescribed day
with respect to practice and procedure in the High Court at Madras shall, until varied
or revoked by rules or orders made by the High Court of Andhra, apply with the
necessary modifications in relation to practice and procedure in the High Court of
Andhra as if made by that Court.

9. It will therefore be seen that, in effect and substance, the territorial jurisdiction
of the composite Madras High Court was split up from 3-7-1954 and the Madras and
the Andhra High Courts have the same jurisdiction subject to some exceptions with
which we are not concerned now, over the area comprised in the two different States.
The composite High Court, which was His Majesty's Court, before the Constitution,
became one governed by the Constitution. For a short period, the same High Court
exercised jurisdiction over the two States. After 5-7-1954, two different Courts came
into existence. The:Same procedure governing the Madras High Court continued to
govern the Andhra High Court till it was modified in accordance with law. The splitting
up of territorial jurisdiction had not the effect of changing the law obtaining in the
respective territories. The Andhra High Court is, therefore, in a real sense an offshoot
of the Madras High Court exercising the same jurisdiction and administering the same
laws, which the Madras High Court had exercised before 5-7-1954 in the territories
included in the Andhra State. To use a convenient terminology, the Andhra High Court
may be treated as one succeeding to the High Court of Madras and exercising all the
powers and administering the same law which the Madras High Court exercised in the
territories comprised in the Andhra State.

10. It may be convenient at this state to notice the case law and the passages from
the text-books cited at the bar on the Law of Precedents. The English Law on the
subject has been succinctly summarised in 18 Halsbury's Laws of Engiand page 210,
para. 535:

It may be laid down as a general rule that part alone of a decision of a Court of

Law is binding upon Courts of co-ordinate jurisdiction and inferior Courts which

consists of the enunciation of the reason or principle upon which the question

before the Court has really been determined.”

11. The principle, underlying the aforesaid proposition, has been clearly stated by
Odgers in his Book “In the Common Law”, 3rd Edition, Vol. I, pages 64-65 as follows:

“There is no statute or common law rule by which one Court is bound toc abide by
the decision of another of equal rank; it does so simply from what may be called the
comity among Judges. In the same way, there is no common law or a statutory rule
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to oblige a court to bow to its own decisions; it does so on the ground of judicial

comity. This so-called comity has, however, been formulated into rules which,

though unwritten, are habitually followed by our Courts.”

12. The scope of the rule was elucidated by the Court of Appeal in — ‘Young v.
Bristo!l Aeroplane Cop., 1944-2 All ER 293 (C). The question there was whether the
Court of Appeal was not bound by its own earlier decisions. Lord Greene, M.R.,
exhaustively considered the question and came to the following conclusion:

“On a careful examination of the whole matter, we have come to the clear
conclusion that this Court is bound to follow previous decisions of its own as well as
those of Courts of co-ordinate jurisdiction. The only exceptions to this rule (two of
them apparent only) are those already mentioned which for convenience we here
summarise (i) The Court is entitied and bound to decide which of two conflicting
decisions of its own it will follow, (ii) The Court is bound to refuse to foliow a
decision of its own which, though not expressly overruled, cannot in its opinion
stand with a declision of the House of Lords, (iii) The Court is not bound to follow a
decision of its own If it is satisfied that decision was given per incuriam.”
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13. The statement of law is clear but the decision does not define what are Courts
of co-ordinate jurisdiction. The question whether the Rangoon High Court in exercise of
its ordinary original and appellate jurisdiction was not bound by the reports of
decisions of the Chief Court of Lower Burma was raised and decided by the Full Bench
of the Rangoon High Court in — ‘Ma Mya v. Ma Thein’, AIR 1927 Rang 4 (). The Full
Bench, Cunliffe 1. dissenting, held that the High Court was not bound by the said
reports. The decision turned upon the question whether the Chief Court of Lower
Burma, which was replaced by the High Court, which had territoriai jurisdiction not
only in respect of lower Burma but also upper Burma, was a Court of co-ordinate
jurisdiction. Rutledge C.J. held that

“to decide whether the decisions of the late Chief Court are binding upon this

Court, we must decide whether it is a Court of co-ordinate jurisdiction.”

14. A Division Bench of the Travancore-Cochin High Court in — ‘Unni Kunchu
Moideen v. Subrarmonia Iyer’, AIR 1953 Trav-C 283 (E) had to consider whether the
decisions of the former Travancore and Cochin High Courts were binding on the post-
Constitution High Courts of Travancore-Cochin. The Full Bench disposed of the
question with the observation that it had been repeatedly told by that Court that
decisions of the former Travancore and Cochin High Courts were only of persuasive
value for them and that those decisions did not bind them. That decision was
obviously based upon the assumption that the former State High Courts, whose
jurisdiction extended only over parts of the present State, were not Courts of co-
ordinate jurisdiction with the present High Court. Meither of the former Courts had
jurisdiction over the entire area of the present Travancore-Cochin State.

15. So too, a Full Bench of the Madhya Bharat High Court in — ‘Chandulal v.
Babulal’, AIR 1952 Madh B 171 (F) held that the Madhya Bharat High Court could not
be looked upon as successor to Indore High Court or any High Court of any
covenanting State and, therefore, the High Courts of the former covenanting States
could not be regarded as Courts of co-ordinate jurisdiction. In that view, they held
that the judgments of those Courts were not binding on the High Court.

16. The Supreme Court in — *State of Bihar v. Abdul Majid’, AIR 1954 SC 245 (G),

0
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held that the Supreme Court of India was in no way bound by the decisions given by
the former Federal Court of India or by the Privy Council. There is no discussion but
the conclusion may be sustained on the basis that, in the view of the Supreme Court,
neither the Privy Council nor the Federal Court were Courts of co-ordinate jurisdiction
with the Supreme Court. It is, therefore, manifest that the binding nature of the
precedents of one Court on another depends upon the fact whether such Courts are
Courts of co-ordinate jurisdiction or not.

17. This leads us to a more difficult question, viz., what are Courts of co-ordinate
jurisdiction? The learned counse} for the petitioners contended that courts of co-
ordinate jurisdiction are those, which exercise simultaneous jurisdiction over the same
area, ot in respect of the same subject-matter. The learned Advocate General on the
other hand, equated the words “co-ordinate jurisdiction” with the word “concurrent
jurisdiction”. Though the decisions already cited may afford illustration, they do not
definitely define the term “co-grdinate ijurisdiction”. In my view, co-ordinate
jurisdiction does not connote the same idea as concurrent jurisdiction or simultanecus
jurisdiction.

18. Concurrent jurisdiction is defined in Wharton's Law Lexicon to mean the
jurisdiction of several different tribunals, both authorised to deal with the same
subject-matter at the choice of the suitor. But no definition is given of co-ordinate
jurisdiction in any of the Law Dictionaries., In Chamber's Twentith Century Dictionary
(Mid-Century Version), the meaning of the word “co-ordinate” is given as “of the same
order or rank”. Roget in “Thesauras of English Words and Phrases” gives that word
under the heading “comparative guantity”. According to the author, it connotes an
idea of sameness of quantity or degree.

19. it is, therefore, clear that the connotation of the word “co-ardination” is not the
same as that of the words concurrence or simultaneity. Simultaneity or co-existence is
not a necessary ingredient of co-ordination. Co-ordination is more comprehensive and
takes in successive acts of the same status cor level. It would not be inappropriate to
call @ successor Court a Court of co-ordinate jurisdiction, with its predecessor if their
jurisdictions at the point of time they exercised it are similar to or co-extensive with
each other. The cases cited at the Bar amply show that the said word was understood
in the wider sense indicated by me. If it was not used in the sense indicated by me,
the entire discussion of Rutledge C.J1., in AIR 1927 Rang 4 (D) would be unnecessary,
for the Rangoon High Court could have disposed of the matter on the basis that the
successor High Court could not be a Court of co-ordinate jurisdiction with its
predecessor the Chief Court of Lower Burma. But, on the other hand, the learned Chief
Justice assumed that they would be Courts of co-ordinate jurisdiction if the other tests
laid down by him were satisfied. At pp. 4-5, the learned ludge laid down the following
tests:

“To decide whether the decisions of the late Chief Court are binding upon this
Court we must decide, whether it is a Court of co-ordinate jurisdiction. Admittedly,
it is not so in respect of territorial jurisdiction, as the Chief Court's jurisdiction was
confined to Lower Burma, while the High Court's jurisdiction extends to Upper
Burma as well. In corigin, the Chief Court was the creation of the Indian Legislature,
and it was not a Court of Record. The High Court by its Letters Patent is the creation
of the King Emperor and is declared to be a Court of Record. It is in fact the King's
Court which the Chief Court never was. Its jurisdiction in certain respects such as
contempt and mandamus is greater than that of the Chief Court. I am, therefore, of
cpinion that the Chief Court cannot be held to be a
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Court of co-ordinate jurisdiction with the High Court.”

20. If the tests laid down by the learned Judge were satisfied, he would have
certainly held that the Chief Court of Lower Burma was a Court of co-ordinate
jurisdiction with the High Court. Though Lord Greene, M.R., in (1944) 2 All ER 293 ()
was only considering the guestion of the binding nature of the earlier decisions of the
Court of Appeal on the same Court or a Division of that Court, the learned Jucdge did
not expressly or by necessary implication indicate that a predecessor Court couid not
be a Court of co-ordinate jurisdiction with its successor or vice versa. When the
decision of - ‘Mills v, Jennings’, (1880) 13 Ch D 639 (H) was cited, Lord Greene
pointed out that in that case, Cotton L.1,, justified his dissent from an earlier decision
of the old Court of Appeal in Chancery on the ground that it was not uncommon to
reconsider decisions given by the old Court of appeal in Chancery. That passage is
relied upon in support of the argument that the simultaneous exercise of jurisdiction
by two Courts is a necessary condition for the application of the doctrine of co-ordinate
jurisdiction. I do not think that the learned Lord meant to make any such distinction.
He only pointed out the practice followed by the Court of Appeal in dealing with the
earlier decisions of the old Court of Appeal in Chancery. Nor can the decision of the
Division Bench of the Travancore-Cochin High Court be legitimately invoked by the
learned Counsel for the petitioners in support of his contention. There, if I may say so,
the learned Judge rightly assumed that the High Courts of Travancore and Cochin,
which exercised only jurisdiction over small areas were not Courts of co-ordinate
jurisdiction with the High Court of Travancore-Cochin., This was not on the principle
that the earlier Courts were not exercising jurisdiction simuitaneously with the present
High Court, but because of the fact that their jurisdiction was not co-extensive with
that of the present High Court.

21. In AIR 1952 Madh B 171 (FB) (P), Chaturvedi 1., who delivered the judgment,
based his conclusion on the following principle:

"It is true that these smaller units had integrated to form the new Madhya
Bharat State; but it is not true that the High Courts of covenanting States had also
integrated to form the present Madhya Bharat High Court. In fact the High Courts in
covenanting States were altogether abolished and an independent High Court with
power and stability and fresh outlook had come into existence. Consequently High
Courts of former covenanting States cannot be regarded of equal rank with the
present Madhya Bharat High Court.”

"It is not a case where a High Court had succeeded either a Chief Court or a
Court of Judicial Commissioner and so the ratic decidendi in — “AIR 1927 Rang 4
(D), — ‘Gurbhaj v. Lachhman’, AIR 1925 Lah 341 (I); — Sherkhan v. Muzaffar
Khan', AIR 1920 Lah 321(1) (J) and — ‘Lachhman Singh v. Naman’, AIR 1929 Lah
174 (K) cannot be made applicable to the case before us. The relation between the
Court of Appeal and the Court of Exchequer chamber in England is also not in any
way genuinely applicable to the relation of Madhya Bharat High Ceurt and the
former High Court of Indore State.” i
22. It will be seen from the above said observations that the learned Judge did not

equate a Court of co-ordinate jurisdiction with that of simultaneous jurisdiction.
Indeed he applied the test whether the former High Court could be regarded as of
equal rank with the present Madhya Bharat High Court. He also distinguished the
decisions, which recognised successor Courts as Courts of co-ordinate jurisdiction with
its predecessor as inapplicable as, in his view, the Madhya Bharat High Court was not
a successor to the earlier Courts of the covenanting States.

23. The decision of the Supreme Court in — ‘AIR 1954 SC 245 (G)’ is not of much
help in the present case for neither His Majesty deciding a case on the advice of the
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Privy Council nor the Federal Court entrusted only with a limited jurisdiction could be
considered to be Courts of co-ordinate jurisdiction with that of the present Supreme
Court of India.

24. The question, therefore, is whether the Madras High Court is a Court of co-
ordinate jurisdiction with the Andhra High Court. As aforesaid, the Andhra High Court
in effect and substance succeeded to the entire jurisdiction exercised by the Madras
High Court within the territories comprised in the Andhra State. At first, the Madras
High Court exercised jurisdiction cover the entire composite State. After the
constitution of the Andhra High Court the composite High Court exercised jurisdiction
over the territories of the two States. After the inauguration of the Andhra High Court,
the jurisdiction was split up and two High Courts are now exercising jurisdiction
separately over the two States. The jurisdiction exercised by the Madras High Court
over the composite State till 1-10-1953 and over the two States from 1-10-1953 to 5-
7-1954 was coextensive with the present jurisdiction exercised by the Andhra High
Court in zll respects except in regard to territorial jurisdiction. The content of the
jurisdiction exercised by the Madras High Court and the present Andhra High Court is
the same, though the area over which the said jurisdiction is exercised is now limited
in the case of both the Courts. If the Andhra High Court is not a Court of co-ordinate
jurisdiction, it could reasonably be argued that the present Madras High Court is also
nhot a Court of co-ordinate jurisdiction with its predecessor, the cormposite High Court,
or, at any rate with the Madras High Court before the Constitution. I would, therefore,
apply the following test to ascertain whether the two High Courts are of co-ordinate
jurisdiction or not, viz.,

“Whether the two Courts are of equal rank and status or of equal authority and
exercised similar jurisdiction.”

25. Applying the test, I have no hesitation to hold that the Madras High Court and
the Andhra High Court are Courts of co-ordinate jurisdiction.
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26. Even if they are not Courts of co-ordinate I jurisdiction, in my view, the
principle of Stare decisis may usefully be invoked in public interests. In Broome's
Legal Maxims, p. 103, 9th edition, the said doctrine was stated as follows:

"It is then an established rule to abide by former precedents stare decisis, where
the same points come again in litigation, as well to keep the scale of lustice steady
and not liable to waver with every new Judge’s opinion, as also because the law in
that case being solemnly declared, what before was uncertain and perhaps
indifferent, is now become a permanent rule, which it is not in the breast of any
subsequent Judge to alter according to his private sentiments; he being sworn to
determine not according to his own private judgment, but according to the known
laws of the land — not delegated to pronounce a new law, but to maintain the old
"Jus dicere et non jus dare”.

27. In Salmond’s Jurisprudence, 10th Edition, p. 183, the principle was further
elaborated in the following manner:

"It does not follow that a principle once established should be reversed simply
because it is not as perfect and rational as it ought to be. It is often more important
that the law should be certain than that it should be ideally perfect. These two
requirements are to a great extent inconsistent with each other, and we must often
choose between them. Whenever a decision is departed from, the certainty of the
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law is sacrificed to its rational development and the evils of the uncertainty thus
produced may far outweigh the wvery trifling benefit to be derived from the
correction of the erroneous doctrine. The precedent, while it stood unreversed, may
have been counted on in numerous cases as definitely establishing the law.
Valuable preperty may have beerr dealt with in reliance on it; important contracts
may have been made on the strength of it; it may have become to a great extent a
basis of expectation and the ground of mutual dealings. Justice may, therefore,
imperatively require that the decision, though founded in error, shall stand inviolate
none the less "Communis error facit jus”. “It is better”, said Lord Eldon, that “the
law should be certain than that every Judge shall specuiate upon improvements in
it”,

28. There is no reason why the aforesaid salutary principle should not be followed in
the case of decisions delivered by the Madras High Court when the Andhra areca was
under its jurisdiction. During that period, titles were settled transactions took place,
settlements made, agreements entered into, wills executed and expectations raised on
the basis of the decisions of the Madras High Court. If the Andhra High Court is now
free to start from scratch, it would be introducing confusion in the law of the land and
disturbing titles acquired. It would also become a fruitful source of litigation. Further
the Madras High Court has had long and well-established traditions and was presided
over by some of the Distinguished Judges of our land. This High Court would do well in
its own interests and that of the Public to continue the great and abiding traditions
laid down by the Madras High Court for generations and to be inspired by its noble
examples.

29. The learned counsel for the petitioners contended that this legal position could
lead to the anomaly of this High Court being bound by a judgment of a Division Bench
of the Madras High Court though reversed by & Full Bench of that Court after 5-7-
1954. I do not think the difficulty pointed out is insurmountable. The Division Bench of
the Andhra High Court in the said contingency, if they agree with the Full Bench,
would be at liberty to refer the question to a Full Bench of the Andhra High Court. I
would, therefore, hold that even if the two High Courts are deemed to be not Courts of
co-ordinate jurisdiction, this High Court shall follow the Madras decisions in the same
manner that the Madras High Court follows its own decisions and subject to the same
limitations.

30. Even so, the learned Counsel! for the petitioners contended that the principte of
stare decisis is not applicable where the liberty of the subject is concerned and, in
support of his contention, reliance is placed upon — ‘R v. Taylor, (1950) 2 All ER 170
(L) Lord Goddard C.]., at p. 172 observed:

"In civil matters it is essential in order to preserve the rule of stare decisis that
should be so, but this Court has to deal with the liberty of the subject and if, on
reconsideration, in the opinion of a full court the law has been either misapplied or
misunderstood and a man has been sentenced for an offence, it will be the duty of
the Court to consider whether he has been properly convicted. The practice
observed in civil cases ought not to be applied in such a case”.

31. It is not necessary to express my final opinion on this question as I have held
that the Andhra High Court and the Madras High Court prior to 5-7-1954 are Courts of
co-ordinate jurisdiction.

32. It then remains to consider the argument of the learned Public Prosecutor that
Section 53 of the Andhra State Act (Act 30 of 1953) would have the effect of making
the decisions of the Madras High Court binding on the Andhra High Court.

33. Section 53 reads:

"The provision of Part II shall not be deemed to have effected any change. in the
territories to which any law in force immediately before the appointed day extends
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or applies, and territorial differences in any such iaw to the State of Madras or of

Mysore, shall until otherwise provided by a competent Legislature or other

competent authority, continue to have the same meaning”.

34. Part II of the Act provides for the formation of the Andhra State and the
transfer of territory from Madras to Mysore. A combined reading of the two provisions
can only mean that the chande of territories provided for by Part II of the Act will not
make any change in the law obtaining in that territory before the change, till otherwise
provided by a competent Legislature. If there was a law obtaining in the Andhra area
before the Constitution of the Andhra State to the effect that the Madras High Court
decisions would be binding on the Andhra High Court, this

% ) Page: 54

provision can legitimately be Involved. But obviously there could not have been any
such law, for the simple reason that there was no High court of Andhra in existence
prior to its constitution. On this simple ground, this contention should be negatived.

35. I shail now consider the procedure to be followed by this High Court in dealing
with decisions of the Madras High Court prior to 5-7-1954. The general principle is that
this High Court shall follow the decisions of the Madras High Court prior to the said
date in the same manner in which the Madras High Court would follow its own
decisions. The conditions when a Court can differ from a Court of co-ordinate
jurisdiction have been succinctly stated by Lord Greene M.R., in 1944-2 All ER 293 ()
in a passage already referred to.

36. That summary was given in considering the qguestion whether the Court of
Appeal was bound to follow its previous decisions. In the course of the judgment, Lord
Greene M.R., pointed out that, for the application of that principle, there could not be a
distinction between a Pull Court ur & Division of that Court. It does not purport to deal
with the rules to be followed to solve the conflict that may arise between the various
Divisions of the same Court or between individual Judges thereof. As a Judge of the
Madras High Court, I dealt with that question in — ‘K.C. Nambiar v. State of Madras’,
AIR 1953 Mad 351 (M). There, after considering the English and Indian decisions on
the subject, I said:

"I am not therefore prepared on the English Authorities cited and on the
arguments advanced, to depart from the well recognised practice and the salutary
conventions established in this Court,

If T did, T would be introducing only confusion and uncertainty and put the
subordinate judiciary in a very unenviable position. I would, therefore, unreservedly
follow the procedure obtaining in our Court which is supported by principle and
found satisfactory in practice. A single Judge is bound by a decision of a Divisional
Bench exercising appellate jurisdiction. If there is a conflict of Bench decisions, he
should refer the case to a Bench of two Judges who may refer it to a Full Bench. A
single Judge cannot differ from a Divisianal Bench unless a Full Bench or the
Supreme Court overruled that decision specifically or laid down a different law on
the same point, But he cannot ignore a Bench decision, as I am asked to do on the
ground that some observation of the Supreme Court made in a different context
might indicate a different line of reasoning. A Divisional Bench must ordinarily
respect another Divisional Bench of co-ordinate jurisdiction, but if it differs, the case
should be referred to a Full Bench. This procedure would avoid unnecessary conflict
and conclusion that otherwise would prevail”.

37. 1 do not see any reason why the aforesaid practice obtaining in the Madras High
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Court shall not be followed in this High Court. To the aforesaid statement, I would add
that even a single Judge shail not differ from the judgment of another Judge of the
same Court. If he does not agree, the proper course for him is to refer the case to a
Bench of two Judges. If this procedure is followed from the beginning, there will not
be any confusion created by conflict of decisions. The public will know their rights and
the Subordinate Courts will be in a position to administer the settled law without any
difficulty. I hope and trust that in the interests of the smooth and efficient judicial
administration of the State, this High Court will in future follow strictly the aforesaid
procedure without any deviation.

38. As the Full Bench Decision of the Madras, High Court covers the exact point
raised in the present case, we follow it and dismiss the revision petition.

39. BHIMASANKARAM, J.:— [ am of the same opinion, but I would like to add a few
words of my own particularly because my learned brother Umamaheswaram J., has
taken the opposite view (Vide (S) AIR 1955 Andhra 49 (B)). I propose to approach the
consideration of the matter by propounding two questions (1) Is there a rule of law,
statutory or otherwise, which makes it obligatory on this Court to follow the
precedents in question? (2) Even if there is no such rule, and this Court can elect to
follow them or not — what should be our choice — to be baund or to be free?

40. I prefer to rest my decision primarily on my answer to the second question. To
start with, the territory over which the Andhra High Court exercises jurisdiction is part
of the territory over which the composite Madras High Court exercised jurisdiction.
There is no doubt that, if the Madras High Court had continued to exercise jurisdiction,
the precedents of the Madras High Court wolild have been enforced over the whole of
this territory. Should the mere constitution of a new High Court make any difference to
the Judge-made law that ought to prevail here? Now, for instance, it is well known
that quite a large body of the rules of the Hindu Law as administered in Indiz is Judge
-made. Why should we rouse apprehension in the minds of the citizens of the Andhra
State that those rules so long held to obtain in this part of India are subject to
reconsideration and possibly to reversal, all because a new High Court has been
ushered into existence? Lawyers and the litigant public alike will be perplexed and
confused. The security of titles to property based on the law as previcusly understood
will be needlessly imperilled. The very idea that what has been recognised to be well-
established law will be re-examined by this Court will, T entertain no doubt, be a
prolific source of undesirable and speculative litigation. Indeed, it seems to me, the
whaole object of the rule of stare decisis will be defeated. I think it is our clear duty to
do everything to avoid that resuit,

41. There is nothing in the genesis of our Courts which gives us a free hand to deal
with the earlier law as laid down by the Madras High Court. There may be cases where
the constitution of a new Court involves the welding of two or maore jurisdictions each
previously under a different Court. In such a case, regions governed

by different judge-made rules of iaw are brought together for the first time and a new
Court administering justice over the new jurisdiction cannot properly hold itself bound
by the precedents established in one qr other of the earlier jurisdictions without
making an invidious distinction and without upsetting one set of precedents or other.
That, to my mind, is the case with the Travancore and Cochin High Court. It wouid not
be in accordance with the reasonabte expectations of the citizens of that new State
that the new Court should follow either the Travancore or the Cochin Judge-made law.
The decision therefore, in AIR 1953 Trav-C. 283 (E) seems to me unexceptionable.
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42, Again, where small territorial units are integrated to form a new State, and a
new and independent High Court is established with jurisdiction over the whole State
without reference to the jurisdiction of the previous local Courts as is the case with
Madhya Bharat, according to the Chief Justice of that Court, the new Court may have
no precedents of a parent Court to. follow, or would have to apply the precedents of a
former Court with a narrower territorial jurisdiction to a very wider and an entirely new
jurisdiction. In such cases, the Court cannot help starting with a clean state. In
breaking new ground therefore, it would not be disappointing any natural expectations
on the part of the people as to established rules of law, The view taken in AIR 1952
Madh-B 171 (PB) (F) may with respect be considered right.

43. On the other hand, where territories under the jurisdiction of one High Court are
divided into two, each to be under the jurisdiction of a separate High Court, it seems
to me that the principle underlying the rule of precedents requires the continuity of
case-law to be maintained, because there is no reason at all why the certainty of the
law should be affected. The Andhra High Court is, in one sense, hew of course but its
jurisdiction is a jurisdiction which was once subject to one High Court and until 5-7-
1954 governed by the case law as laid down by that High Court. A Court should be
reluctant to favour innovations unless they are indispensable. Precedents are foliowed
in the words of Blackstone.

“as well to keep the scales of justice steady and not liable to waver with a new
Judge's opinion as alsoc because......... What before was uncertain and perhaps
indifferent is now become a permanent rule, which it is not in the breast of any
subsequent Judge to alter according to his private sentiments”,

44. Those reasons point to the need for conformity and operate with equal force
now after the creation of the Andhra High Court as they did before. “It is better that
the law should be certain than that Judges should be free to speculate upon
improvements in it” to use the words of Lord Eldon. Reference has been made in the
course of argument to the Supreme Court. It seems to me that the position of the
Supreme Court in relation to the earlier Federal Court and the Judicial Committee of
the Privy Council is quite different from the position of the Andhra High Court in
relation to the composite Madras High Court. The Supreme Court is the creation of the
Constitution of India, brought into existence by the solemn resolution of the people to
constitute India into a Sovereign Democratic Republic. It does not inherit its power,
authority or jurisdiction from any other Court. If it respects the authority of the
decisions of Courts prior to its own establishment, it does so of its own volition
because they embody rules of ilaw of long standing and not because it is bound by any
anterfor authority. Indeed, one might venture to state that it would have savoured of
constitutional impropriety for the highest court of an independent nation to bow to the
decision of a foreign Tribunal,

45. Even the Federal Court of India was not in relation to the Supreme Court a
Court of co-ordinate or similar jurisdiction. If the Supreme Court felt itself bound by
the decisions of the Federal Court, it would be following precedents of a Court with a
narrower and very limited jurisdiction and constituted under a different authority;
indeed, a foreign authority — the Parllament of England. That analegy has no
application to the relationship between the composite High Court and this Court. It
seems to me, therefore, that there are absolutely nc reasons whatsoever why the
wholesome rule “to stand by matters decided and not to stir up points set at rest”
should not apply to our High Court so far as the decisions of the Madras High Court
before 5-7-1954 are concerned. No section of the litigant public can complain if we are
following established rule, since there is no part of our territorial jurisdiction which was
not under the old Madras. High Court.

46. As regards the first question which I raised, I am content to adopt the
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reasoning of My Lord the Chief Justice. I respectfully agree with him that this Court is
a Court of co-ordinate jurisdiction in relation to the old Madras High Court. There is
one minor point to which reference must however be made. The learned Counsel for
the petitioner pointed out that there may be cases where decisions rendered by
Madras High Court before 5-7-1954 may be overruled by the Madras High Court itself,
but which in the above view may none the less be binding on the Andhra High Court. I
see no difficulty, however. In such cases, where it is brought to the notice of this Court
that the earfier decisions have been departed from in Madras this Court will re-
consider them in the light of the subsequent rulings. Mr. Chinnappa Reddy has also
referred to the decision in (1950) 2 All ER 170 (L). He would have it that the law of
precedents is not to be applied in criminal matters with the same strictness as In civil
matters and relies on the following passage in that judgment:

“In civil matters, it is essential to preserve the rule of stare decisis that should
be so, but this Court has to deal with the liberty of the subject and if, on
reconsideration, in the opinion of a fuil court, the law has been either misapplied or
misunderstood and a man has been sentenced for an offence, it will be the duty of
the Court to consider whether he has been properly convicted, The practice
observed

%A Page: 96

in civil cases ought not to be applied in. such a case”.

47. As I understand, this passage, it does not mean that Courts are all equally
governed by precedents in crimihal cases as in civil matters. All that it says is that a
Court will not allow a wrong decision in a criminal case to stand on the ground of stare
decisis if, on further consideration by a fuller court, it appears that the law has been
misapplied or misunderstood.

48. In civil matters, on the other hand, even a wrong decision is not set aside
except “for the best and most urgent reasons”. The liberty of the subject being one of
the strongest of reasons always, a wrong decision relating to it should not be allowed
to stand.

49. For these reasons, I agree that the Full Bench decision of the Madras High Court
in AIR 1953 Mad 801 (A) should be followed and Criminal Revision 603/54 dismissed.

50. SATYANARAYANA RaJU, J.:— I agree with My Lord, the Chief Justice.

K.S.B.
51. Revision dismissed.

Disclaimer: While every effort Is made to avaid any mistake ar omission, this casenate/ headnote/ judgment/ act/ rule/ regulation/ circular/
natification is being circulated on the conditlan and understanding that the pyblisher woutd not be liabte in any manner by reasan of any mistake
or omission or far any action taken or omitted to be taken or advice rendered or aceepted an the basis of this casenote/ headnote! judgmenty act/
rules regulation/ clrcufar/ notificaticn. All disputes will be subject exclusively to jurisdictign of cou rts, tribunals and forums at Lucknow only. The
2uthenticity of this text must be verified from the original source.
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Section 33-B merely requires tha
given to the assessae and the
under Section 34 cannot, therefor

Section 33-B.

5. For the reasons mentioned Ybove, we allow Civil Appeals Nos.

1161 o 1171 of 1971, discharge the a er given by the High Caurt to the
question set out earlier and answer that §uestion as l{)]lows-:

questions. *’

6. Civil Appeals Nos, 2376 to 2379 of
maintainable, as the certificates on the has
brought to this Court age not in accordance
there will be no order ag to costs,

8, are dismissed as being not
of which those appeals were
h law. But in those appeals

1971(2) Supreme Cours Cases 650
(From Andhra Pradesh High Cour1)
[BErORS x. 3. HEODR AND A. N. GROVER, -]

SRI VENKATESWARA RICE, GINNING AND
‘GROUNDNUT OIL MIL]. CONTRACTORS
QO. AND OTHERS : .. Appellants;
Versus
STATE OF ANDHRA PRADESH AND OTHERS .. Respondenis,

Civil Appeals Nos. {809 ¢o 1812 of 19681, decided on August 23, 197]

ecompg
purchase-tax—Whether qvent that geve rise to tax Habilley ie ‘fiege parchase’,
crushing of groundnm: or ‘laet purchage’, :

(") It is now well settied that even under the Sates Tax Laws, the charge in respact
of a sale or purchase. becomes- effective a3 s0on 82 the sale in the case of
sales-tax and purchase in the case of Purchase-Tax j; made, though the
liability of the dealer can be computed only at the end of the year, The
incurring of 1he charge iz one thing and i1 computation jy & totally differens
thing. Hence the turnover relating to the Purchases in question became

tAppeals from the udgment and Order, dated April 20, 1967, of the A dbra Prad
High Court in T. R, . NesS3p. oy Ord 74 of (966, * e Andbra Pradesh
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charged with the liability to PaY tax as 3oon ss those purchases were made
by the assessce millers. This means that as soon ss a first miller purchases
groundnut the rurnover relating to that purchase, the question of exemption
xpart, becomes linble to tax. (Para 6)

(%) In view of Section 14 and Section 15 of the Central Snles Tax Act, 1956 and
Section 6 of the Andhra Pradesh. General Sales Tax Act, 1956, purchase of
groundnut can be taxed oniy st onestage. Onceca pariicular quantity of
groundnut has heen subjected to payment of tax, the State’s power to tax
in respect of thase goods gwts exbausted and sy further dealing in those
goods cannot be brought to tax. This is clear from the scheme of the
Act. There was no need for Legisiature to say *“"when purchased by first
miller” in Column 2 of Item 6 of Schedule II1, to the Andhra Pradesh
General Sales Tax Act, 1956, because fram  the language employed therein,
it is clear that the first purchase becomes exigible to tax and in view of
Section 6 of the Andhra Pradesh Gencral Sales Tax Act, 1956, the subse-
quent purchases of the same goods cannot be subjected to tax. (Para 7}

(4id) It is strange that a co-ordinate Bench of the same High Court should have

tried to 3it on judgment over » decision of another Bench of that Court.

It is regrettable that the leained Judges who decided the Intter cxse aver-

locked the fact that they were bound by the earlier decision. If they wanted

that the earlier decision should be reconsidered, they should have referred

the question in issue to a larger Bench and not to ignore the earlier decision.

(Parn 9)

M. Vadar Khan aad Co. v. Assistant Commissisnsr (Commercial Taxes), Ananipwr, 27 STC 18,
sverrided.

Ap dismissed.

ddvocates who appeared in 1his case : _
M. C.| Chagla, Senior Advocate (C. A. Keryeka Prasad, for Appellanta {in

R. Gopalakrishnan and D. P. Mehanty, Advocates, with him) all the appeaks) ;
P. Ram Reddy, Senior Advocate (G. §. Rama Ras, Advocate, with for Respondem:
him} (in all the
Appeals),

The Judgment of the Court was delivered by

Hegde, J.—In these appeals by certificate a common question of law
arises for decision, viz., on the facts and circumstances of these cases what is
the point of levy of purchase tax in respect of certain transactions relating to
purchase of groundnut or groundnut kernel by the assessees-appellants under
the Andhra Pradesh General Sales Tax Act, 1956 (in brief ‘the Act’)?

2. The Commercial Tax Officer came to the conclusion that a critical
eveut took place .when the assessees purchased the groundnut with which
we are concerned in these appeals. In appeal the Assistant Commissioner
upheld the order of the Commercial Tax Oflicer. On a further appeal by
the assessees, the Sales Tax Appellate Tribunal disagreeing with the conclu.
sion reached by the Comninercial Tax Officer as well as ¢ e Assistant Com-
missioner came to the conclusion that the turnovers relating™1o the purchases
of groundnut in question became exigible to tax either when the groundnut
purchased was crushed by the millers or when the same wag purchased by
the last purchasers.  But when the matter was taken up in revision to the
High Court, the High Court reversed the decision of the Tribunal and
restored the order of the Commercial Tax Officer.
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3. In all these appeals, the assessees are adwmitiedly millers. They are
registered dealers under the Act. The groundnut purchased by them was
gither encirely used by them for extracting oil or partly used for extracting
oil and partly sold to others. The levy with which we are concerned in
these appeals is purchase tax. The question for decision, as mentioned
earlier, is which were the events that gave rise 10 (ax liability—*first purchase’,
the crushing of the groundnut purchased or the ‘last purchase’?

4. The groundnut is one of the ““‘declared goods’’ to be of special
imlportance in inter-State trade or commerce under Section 14 of the Central
Sales Tax Act, 1956 and thierefore in view of Seciion 15(a) of that Act, the
State is not empowered to levy purchase tax of moré than 3% on
the turnover in respect of those purchases and further the tax cannot be

levied at more than one stage. rein we are not concerned with inter-
State sales or purchases.

3. Now turning to the Act, Section 2(f) defines ‘‘declared goods’’ as
meaning goods declared under Section 14 of the Central Sales Tax Act,
1956 (Ceniral Act 74 of 1956) to be of special importance in inter-State
teade or commerce. In compliance with the mandate of Sections 14 and
15 of the Central Sales Tax Act, 1956, Section 6 of the Act provides that
notwithstanding anything contained in Section 5 (the charging section), the
sales or purchases of declared goods by a dealer shall be liable to tax at the
rate, and only at the point of sale or purchase specified againsi each in the
Third Schedule on his turnover of such sales or purchases for each year
irrespective of the quantum of his turnover in such goods; and the tax shall
be assessed, levied and collected in such manner as may be prescribed.
Here again we need not refer to that part of Section 6 which deals with
inter-State trade, The only other provision which we have to notice is Item 6
of the Third Schedule which deals with groundnut. The point of levy in
respect of that item is when purchased by a miller other than a decorticating
miller in the State, at the point of purchase by such miller and in aill other
cases at the point of purchase by the last dealer who buys in the State. T'he
rate of tax is 2 paise in the rupee.

6. None of the assessees before us is a decorticating miller. Hence we
bave to see whether the purchases of groundnut made by them did not
become taxable as soon as they made those purchases. It is now well settled
that even under the Sales Tax Laws, the charge in respect of a sale or
purchase becomes effective as s00n as the sale in the casc of sales tax and
purchase in the case of purchase tax is made, though the liability of the
déaler can be computed only ac the end of the year. The incurring of the
charge is one thing and its computation is a totally different 1hing. Hence
the turnover relating to the purchases with which we are concerned in these

ts became charged with the liability to pay tax as soon as those purchases
were made by the assessee-millers. To restate the positiun, whenever a
miller purchases groundnut, the wrnover relating to that purchase hecomes
exigible to tax subject to such exemptions as may be given under the Act.
This means that as soon as a first miller purchases groundnut, the turnover
relating to that purchase, the question of excmption apart, becomes liable
to tax. This is also the view taken by the High Court.

7. 1t was urged on behalf of the assessees that if we place that inter-
pretation then even the turnovers relaiing to subsequent purchases of the
same groundnut made by the eother millers would become exigible to tax
despite the fact that only a single point purchase ax is leviable under the

URT 07
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Act. It was further wged that we should not read into Item 6 of the
Third Schedule the word ““first”’ before the word ““Miller’’ under Column 9
thereof. We see no merit in these contentions. Quite clearly in view of
Section 14 and Section 15 of the Central Sales Tax Act and Section 6 of
the Act, purchase of groundnut can be taxed only at one stage. - Once a
particular quantity of groundnut has been subjected 10 payment of tax, the
State’s power to tax in respect of those goods gets exhausied and any further
dealing in those goods cannot be brought totax. This is clear from the
scheme of the Aect., There was _no need for the Legislature ta say ““when
purchased by first miller” in Column 2 of Item & of the Third Schedule,
because from the language employed therein, it is clear that the first purchase
becomes exigible to tax and in view of Section 6 of the Act, the suhsequent
purchases of the same goods cannot be subjected to tax. Therefore there is
no guestion of adding any word into that item, as contended by Mr. M. C.

8. The next argument advanced on behalf of the assessees is that in the
case of some of the assessees a t of the groundnut purchased had been
sold to other millers; hence in tt::e cases, the assessees must be taxed only
in respect of that part of the rurnover which relates «o groundaut whick they
had crushed for extracting oil and in the case of remaining part, it is the
last dealer who purchased thesame should be taxed. This contention again
is unacceptable. As mentioned earlier the event which attracted tax is the
act of the miller purchasin groundnut and not his actef crushing the
grcundnut purchased or deafing with that groundnut in any other manner.
We have earlier mentioned that the very act of purchase by a miller attacted.
the liability to pay tax under Bection 5 read with Schedule 3, Item 6. His
subsequent dealings in those goods becomes irrelevant. In none-of the cases
before us it was shown that any of the assessees had pPurchased groundnut
with a view to sell them. Hence we need not go into the question as to what
would be the position in law where 2 miller purchases some groundnut for
milling and the rest for sale.

9. Our _approach to the question befors us is similar to that adopted
by the High Court in the decision under appeal. We are in entire agreement
with the reasoning of the High Court. But our awention was invited to a
latier decision of the same High Court in M. Nadar Khan & Co. v, Assisiant
Commissiomer {Commercial Taxesy, Ananipur and Others,* which tock a view con.
trary to that taken in the decision under appeal. It is strange that a co-
ordinate Bench of the same High Court shouid have tried to sit on judgment
over a decision of another Bench of that Court. It js regrettable that the
learned Judge who decided the latter case overlooked the fact -that they were
bound by the earlier decision. If they wanted that the earlier decision
should be reconsidered, they should have referred the question in issue to a
larger Bench and not to ignore the easlier decision,

10. For the reasons mentioned above, these appeals fail and they are
dismissed wiith costs.

1. 27S8TcC 18.
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(3) That gratification sho
reward for doing or
forbearing to show, in
disfavour to the person

When the first two ingredient} are proved by evidence then a rebuttable
presumption arises in respect §f the third ingredient. In absence of the
proof of the first two facts, the presumption does not arise. On mere
recovery of certain money frofn the person of an accused without the
proof of its payment by or on\behalf of some person to whom official
favour was to be shown the prejumption canmot arise. We are not very
much impressed with the argumickt of Mr. Sen that the presumption, even
if it arose, stdod rebutted on the finding of the High Court that the
prosecution has failed to prove khat the appellant had demanded any
gratification from the complainanty The charge against the appellant was
not that he had agreed to accept Wratification. But the charge was that
he had accegted gratification, Ify\the accusation against the appeliant
would have been the former the Yargument put forward on his behalf
as to the rebuital of the presum‘fti n could have been acceptable. But
thé contention put in that form doeq At stand scrutiny in respect of the
charge of acceptance of gratificati§én. On the proof of the charge
of acceptance of gratification from the complainant unless the contrary
was proved it could have been presymed against the appellant as has
been done by the courts below that the acceptance of the gratification
was faking a bribe within the meankg of Section 161 of the Penal
Code.  But on reversal of the finding & the High Court on the question
of acceptance of money by the appellan) from the complainant and being
against the prosecution, the rule of pre}umption cannot be pressed into
service. In the circumstances we are cdnstrained to hold that the con-
viction of the appellant under Section Y61 of the Penal Code cannot
be sustained.

be other than legal remuneration as a motive or
rbearing to do any official act or for showing or
the excrcise of his official functions, favour or

and is allowed. The con-
posed upon him are set aside.
t him, His bail bond will

11. In the result the appeal succedd
victions of the appellant and the sentences i
He is acquitted of the charges levelled aga
be cancelled.

(1975) 2 Supreme Court Cases 232
(Before A. N. Ray, C.J. and K. K. Mathew and V. R. Krishna Fyer, 11.)

MAMLESHWAR PRASAD AND ANOTHER .+ Appellants ;

Versus

KANHAIYA LAL (DEAD)
THROUGH L. Rs. .+ Respondents.

Civil Appeals Nos. 2167 to 2169 of 1968+, decided on March 4, 1975

Precedent — Supreme Court jadgment — When binding — Judgment per
incnﬂam-—Wbenanl:onntsto—letuﬂonoflndh—ArﬂdeMl

¥ th d t ard Order, dated A 16, 1966 of the Delhi High € 1
L A Not, 63-D,65.D and 66.D of 1965, 5% ciht. Figh Court in
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The appellants filed four appeals against a common judgment of the Delhi
High Court. The applicants moved the Court that with a view to save money
and energy, one of the four appesls may be directed to be got ready and dis-

sed of, and others may follow the fate of the first. Accordingly, C. A. No.
556 of 1966 was heard at length and decided adversely to the appellants. The
Court had considered the civil court’s power to go into the question relating to
the Delhi Land Reforms Act with reference to relevant provisions barring suits
It was contended by the appellams that the earlier adju&catiun amounted to a
judgment per incuriam and did not bind them.

Held :

(a) Certainty of the law, comsistency of rulings and comity of courts — all
flowering from the same principle — conve to the conclusion that a decision
once rendered must later bind like cases. e Court does not intend to detract

from the rule that in exceptional instances, where by obvious inadvertence or
oversight a judgment fails to notice a plain statutory provision or obligatory autho-
rity running counter to the reasoning and result reached, it may not have the
sway of binding precedents. It should be a glaring case, an obtrusive omission,
No such situation presents -tself here and the Court will not embark on the princi-
ple of judgment per incuriam. A prior decision of the Supreme Court on identi-
cal facts and law binds the Court on the same points in a later case. (Paras 7 and R)
(b) In the present case the decision was admittedly rendered on facts and
law, indistinguishably identical, and ¢hat rulisg must bind. The appellasits had
prayed for the consolidaticn of appeals and stated that they coul be disposed
of by a common judgment, This was granted and they got the benefits like reduced
security deposit and consclidation for purposes of lla]rmtmg and hearing of the
appeals, on their representation to the Court that the points arising in all the
appeals were common and the di of one would govern the rest. A litigant
cannot play fast and loose with Court. His word to the Court is as
as his bond and it must without more ado, negative the present shift in stand
by an astute discovery of a plea that the earlier judgment was rendered per
incuriam. {Paras 4, 5 and 8)
Whether judgment per incuriam binds none except the particular parties
to the lis not gone into.
att, 52 QB 334, 341; X v, Bristol Asroplans Co. Lid., (1944) 1| KB 718, 729;
E"Im vf’}mm Au%um Co. Lid., 1946 AC 163, 169; Nickolas v. , {1950) 2 KB 466 ;
Bengal Immunity Co. v. Stals qui‘ar. (1955) 2 SCR. 603 : AIR 1955 SC 661 (1955) 6 STC
446; Casse]l & Co, Lid, v. Broeme, (1972) 1 Ail ER 801: (1972) 2 WLR 643 ; Rookes v.
Barnard, 1964 AC 1129 and Morelle v. Wakeling, (1955) 2 QB 372, referrad to.

Appeals dismissed M/2392/C

Advocatas who afrpeared in this cass
N. 8. Bindra, Scuior Advacate (5. S. Dalal and D. D. Sharma, Advocates, with him), for the
Appellants;
V. D. Mahajon, Advocate, for the Respondents {in C. As. Nos. 2168-69).

Sarjoo Prasad, Senior Advocatc (Miss Uma Makta, R. K. Mahiz and M. L. Fain, Advocates,
with himn), for the Respondent (in C. A. No, 2167/68).

The Judgment of the Coust was delivered by

KrisuNa IYER, J.—A common:judgment of the Division Bench of
the Delhi High Court disposed of four appeals, the points covered by
all being admittedly identical. Special leave was granted by this Court
and thus four appeals came into existence here. However, the appellants
before us moved this Court that with a view to save money and energy,
one of the four may be directed to be got ready and disposed of and
the others may, thereafter, follow the fate of the first. On this basis
C.A. No. 2556 of 1966 was heard at length and decided adversely
to the present appellants. Shri Bindra, learned Counse! for the appellants,
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submits that the earlier adjudication by this Court amounted to a judgment
per incuriam and did not bind him or the Court. He was thus free
to argue on the merits, especially the holding on the civil court’s juris-

iction, and the matter was at large. We have to consider this contention
On its merits.

2. Certain background facts bearing on the narrow question above
posed serve to appreciate the point made. The present batch of appeals,
as already stated, emanaged from a judgment covering them all rendered
by the Delhi High Court which itself arose out of a like common judgment
of a Single Judge of the High Court and so on down the pyramid to
the base viz.,, the decree of the trial Court. The present appeéllaat had
lost the battle al] along the line. For brevity’s sake, We may content

relevant provisions barring svits. In short the point about the civil court’s

WEr to go into a land reform litigation had been considered and adversely
ggcided, S0 much so it is not correct for the appellants to say that the
matter had, by grave inadvertence, been missed. We are not examining
the soundness of the actua] decision on the merits since indeed we feel

3. At an early stage, an application was made before this Court
embracing all the appeals, including the present three, which runs thus
In the matter of Civit Appeal No. 2556 of 1966
and

In the matter of A peals arising from the orders dated 14.8.1068 of the
Delhi High Court in S.&A. No. 186-D/66, 189-D of 1966 and 190-D/66
and

In the matter of Mamleshwar Pershad and another.,
* L4 * ] L]
The petitioners (appellants) accordingly pray that this Hon’ble Court may
be pleased to pass ortﬁrs d

n Consolidating the 4 appeals above-mentioned,

(2) Modifying the orders dated 8.12.1966 in S.L.P. 1366 of 1965 80
that the security for the respondents’ costs deposited in the said appeal
may be considered alsp ag security for the costs of the respondents
in the 3 appeals arising from the S.C.As. Nos. 186-D, 189-D and
190-D of 1966,

(3) That in case the appellants are required to furnish further securi?
time may be suitably extended for such deposit and deia in deposit-
i hﬂl the time allowed by the Rules may be condgned.

4) Modifying the directions ding the preparation of record so that
i hr%:ms to be printed in the appeal No. 2555
of 1966 be read ag record in the three other appeals afore-mentipned

(5) Such further or other directions may be made as this Hon’ble Court
case,
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4. What needs to be underscored is the appellant’s own prayer
that the four appeals be conmsolidated. The reason given is tell-tale

That only one judgmewt of the High Court in the Letters Patemt Appeals is
impugned before your Lordships in adl the 4 above-mentiomed. It i3 there-
fore in the interest of justice that the 4 viz., the Civil Appeai No. 2556
of 1966 and the other 3 appeals arising from SCAs Nos. 186-D, 189-D and 190-D
of 1966 deserve to be dated snd would be disposed of by one argument (sic)
common to all of them. That there is nothing to be decided by this Hon'’ble
Court in any of the Appesis which is not commen to any of the vest of them.
(Emphasis, ours)

This prayer was granted and thus the appellants got the benefits like
reduced security deposit and comsolidation for purposes of printing and
hearing of the appeals, on their representation to the Court that the
points arising in aﬁe the appeals were common and the disposal of one
would govern the rest.

3. A litigant canpot play fast and loose with the Court, His word
to the Court is as good as his bond and we must, without more ado,
negative the present shift in stand by an astute discovery of a pléa that
the earlier judgment was rendered per incuriam.

6. The wisdom which has fallen from Bowen, L.J. in Ex Parte
Pratt', though delivered in a different context, has wider relevance to
include the present position. The learned Lord Justice observed :

There is a good old-fashioned rule that no one has a right to conduct himself
before a tribunal as if he accepted s jurisdiction, and then afterwards, when
he finds that it has decided against him, to turn round and say, “You have
no jurisdiction”.

7. Certainty of the law, consistency of rulings and comity of courts —
all fowering from the same principle —— converge to the conclusion that
a decision once rendered must later bind like cases. We do not intend
to. detract from the rule that, in exceptional instances, where by obvious
inadvertence or oversight a judgment fails to notice a plain statutory
provision or obligatory authonty rumning counter to the reasoning and
result reached, it may not have the sway of binding precedents. It
should be a glaring case, an obtrusive omission. No such situation presents
itself here and we do not embark on the principle of judgment per incuriam.

8. Finally it remains to be noticed that a prior decision of this
Court on identical facts and law binds the Court on the same poiats
in a later case, Here we have a decision admittedly rendered on facts
and law, indistinguishably identical, and that ruling must bind.

9. Shri Bindra, learned Counsel has cited a few decisions before
us to substantiate his submission that judgments per incuriam: bind none
except the particular parties to the lis. In this context, he has drawn
our attention to the observations in Young v. Bristol Aeroplane Co. Ltd.*
which has been approved by the House of Lords in Young v. Bristol
Aeroplane Co. Ltd.’. Similar statements are found in brief terms in
the rulings reported as Nicholas v. Penny* and The Bengal Immunity

1. 52 QB 334, 341, 3. 1946 AC 163, 169,
2. (1944) 1 KB 718, 729. 4. (1950} 2 KB 466,

PREW

W

ETHOHAL
TR

COURTOF !




SCC Onlina Web Edition, Copyright © 2020
Page 5 Tuesday, December 22, 2020
Printed For: Mr Sarosh Bastawala
SCC Online Web Edition: http://www.scconline.com

®
S@@ TruePrint™ source: Supreme Court Cases
OMNLINE -
rue Print

236 SUPREME ODURT CASES (1975) 2 SCC

Company Ltd. case’. We need not debate, in the present case, this
fresh ground to undermine otherwise conclusive judgments for _ other
paramount rules governing justice administration prevail, as earlier indicated.
But it is extremely significant that this facile theory was frowned upon
by the House of Lords in Cassel & Co. Ltd. v. Broome®. In that case
the highest Court, viz., the House of Lords

rejected in condemnatory terms the Court of Appeal's decision 1o the eifect that
the decision of the House of Lords in Rookes v. Barmard” on the issue of exemofhry
damages had been reached incurlam because of two previous decisions i the
House. Lord Hailsham, L.C., in the course of the leading speech for the majority
asseitéd that
“it is not open to the Court of Appeal to give gratuitous advice to

judges of first instance to igmore decisions of the House of Lords in

this way "
while Lord Reid took the view that it was ‘obvious that the Court of Appeal
failed to understand Lord Devlin’s speech’. The per imcuriam principle 18 of
limited application. Very few decisions have subsequently been regarded as having
been reached per hc:lzm and in Morelle v. Wakeling® a Master of the Rolls
stated that such instances should be ‘of the rarest occurrence’, and should be
limited to ‘decisions given in ignorance or forgetfulness of some inconsistent
statutory provision or of some authority binding on the court concerncd’. Thus
the doctrine will not be extended to cases which were merely not fully argued
or whi.ch appear to take a wrong view of the authorities or to misinterpret a
statute.

10. Now to costs. A com nate submission was made by
Shri Bindra that the parties do bear thenx costs in this Court. We direct
aceordingly,

rt Cases 236
i and P. K. Goswami, J1.)
Appellant ;

(1975) 2 Supreme

(Before A. Alagiriswami, P. N. Bhag
K. P. POULOSE .

Versus

STATE OF KERALA AND ANOTHER .

Civil Appeal No. 1485 of 1974%, decis

%A@lmm—wm_
under — adwct — Meaning of — Relevant
arbitrator

Respondents,
oen April 21, 1975
award can be set aside

not considerod

— Effect by
The appellant was a successful tenderer for construdfion of 3 zonal R. C. C.

overhead reservoirs. The schedule annexed to the jon stated that ‘the

soil at the site for reservoir No, 1 and reservoir No. is loose clay and for
reservoir No. 3, sandy’. Affer receipt of the opinion of ©the Kerala ineering
Research Instituté as to the conditjons of the soil, t No. 8 instructed
the comtractor to adopt the process of jetting for dnm piles for the tank at

5. Ths Bengal bmmunity Co. v. State of Biker, 7. 196% AC 1129,
(1955) 2 SCR 603: AIR 1955SC661: 8. (1955) 2 QB 379,
(1958) 6 STC 446. 9. “The' Begh System™ by R

6. (1972) 1 All ER 801: (1977) 2 WLR Walker and M. G, Walker, 111 Edf.,
645. Butterworths, 1972, ’

Appeal by apecial leave §;
K-:I.‘;-E?h bcgau?ref:: AF‘ST‘N%“JWM Order, dated Jauary 29, 1978 of the
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or cheese to a government hospital can ask for a constitutional remedy
under Article 226 in the event of a breach of a contract, bypassing the
normal channels of civil litigation. We are not convinced that a mere
contract agreeing to a quota of promotions can be exalted into a service
rule or statutory duty. What js immediately relevant is not whether the
respondent is State or public authority but whether what is enforced is a
statutory duty or sovereign obligation or public function of a public authority,
Private law may involve a State, a statutory body, or a public body in
contractual or tortious actions. But they cannot be siphoned off into
the writ jurisdiction.

12. The controversy before us in substance will turn on the
construction and scope of the agreement when the claim to a quota as
founded cannot be decided in writ jurisdiction without going back on
well-settled guidelines and even subverting the normal processual law —
€xcept perhaps in extreme cases which shock the conscience of the Court
or other extraordinary situation, an aspect we are not called upon to
explore here. We arc aware of the wide amplitude of Article 226 and
its potent use to correct manifest injustice but cannot agree that contractual
obligations in the ordinary course, without even statutory complexion, can
be enforced by his short, though, wrong cut.

13. On this short ground the appeal must fail and be dismissed.
We do so, but without costs,

(1976) 3 Supreme Court Cases 832
(Before V. R. Krishna Iyer and N. L. Untwalia, 11.)

THE MUMBAT KAMGAR SABHA, BOMBAY .. Appellant ;
Versus
M/s. ABDULBHATI FAIZULLABHAI AND OTHERS .. Respondents,

Civil Appeal No. 61 of 1971+, decided on March 10, 1976

bonmmcomumllgonns—shhtuceotmtbmedbythenonmm, 1965 —

demand, on facts, was one of cmmpl‘y bomes as a condition of service and
exus with any fesfival not necessary —
Consideration of the directives in Part TV of the Constfitution — Payment of Bonus

Words and Phrases — Bonus — Meaning of

Constitufion of Indie — Ardicde 136 — Practice and edure — Labowur

— Labour union will be showed to contest on of the workmen —

Technical flaw will not be allowed to defeat the canse they seek to justify —
Broader conception of locus standf mnd liberal approach to procedural technicaliti

The workmen were employed in more than a thousand - tiny establishments
in the Nag Devi locality of Bombay producing small hardware items. Onily

tAppeal by Sperial Leave from the Award dated July 14, 1971 of the Tndustiial Tribu.
nal, Mabarashtra at Bombay in Reference {I. T.) No. 116 of 1970.

8
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four of the several establishments had more than 20 workmen, Ex gratia payments

of small amounts were however being paid for several years to such workmen tll
1965, when it stopped.

There was an association of employers and a union of the workers. The
matter of bonus was raised by the union leading to appointment of Board of
Arbitrators. The arbitral board rejected the demand and such furtner payments
were discontinued. Matter was ultimately referred to the Industrial Tribunal. The
terms of reference were:

1. Whether the establischments bave been giving bonus to their workmen till
1965? I so, how long before 1965 have the employers been giving bonus
to their workmen? And at what rate?

2. Whether the payment of bonus by the employers to their workmen
has become custom or usage or condition of service in these establishments ?
If so, what should be the basis on which employers should make payment
of bonus to their workmen for the years ending on any date in 1966,
1967, 1968 and 1969 ?

The tribunal made short shrift of the matter by holding the reference barred
by res judicalta and hence untenable. Hence the appeal by special leave.

Preliminary objection was taken on behalf of the respondent employers that
the union could not be the appellant since the dispute was between the workers
and the establishments.

Counsel on bebalf of the respondents besides raising the plea of res judicata
pleaded that the claim being for profitbased bonus it was clearly impermissible
under the Bonus Act since all but four of the establishments employed less than
20 workmen.

Held ;

(a) Preliminary objection cannot stand since in substance the union
represents the workers. The objection is purely technical and is not
justified on facts. (Paras 6 to 9)

Bor Council of Maharashira v. M. V. Dabholkar, (1975) 2 SCC 702 and Newabgani Sugar Aills
v, Union of India, (1976) 1 SCC 120, referred to.

{b) On facts, a perusal of the demands, the reference by the State Government
and the statement by the respondents themselves before the tribunal shows that
the demand was not based on profits and was one based on custom or usage of
a condition of service. (Paras 13 to 16)

It is not essential that customary bonus be linked with any festival even
though traditionally religious festivais provide the occasion for payment of such
amounts. (Para 17)

Profit-based bonus is not the only kind of bonus recognised by law. Customar)
bonus has been recognised and is well-settied by the decisions of the Supreme
Court and High Conrts. There are yet other Xinds of bonus. (Paras 18 to 23)

Fea Estate v. Workmen, {1969) | S5CR 931 : AIR 1969 5C 998: {1969) 2 LLJ 403;
Cku;:::fl.;:'i Ltd v. Employees’ Union, (1960) 1 3CR 24 AIR 1959 83C 1147: ‘195“) 2LLJ4;
Mahaiaxmi Cotton Milis Ltd. v. Werkers® Union, 1952 LAC 370 ; G'raham Tradine Co. () Lid.

v Woarkmen, (1960) 1 SCR 107, 111: AIR 1959 3C 1151 (1959) 2 LLJ 393 ; Bombgy C?o.
e Workmen, (1964) 7 SCR 477: AIR 1964 SC 1770 (1964) 2 LLJ 109; Fardine
Henderson Lid. v. Workmen, 1962 Supp 3 SCR 582 : AIR 1963 5C 474: (1962) 1 L1 J 405
and Tulsidas Khimji v. Workmen, {1963) 1 SCR 675 : AIR 1963 SC 1007 : (1962) | LLJ 435,

referred to.

h-Amia Light Rly. Co. Lid. v. Ceniral Gosl. Industrial Tribunal, (1966) 2 LLJ 294, 302 (Pat)
Hﬂu::d A:l Ti!:lxk & g’n. v. Third Industrial Triburdl, AIR 1559 Cal 797, approved.

Any extra consideration given for what is received. or something given in

HTERNATIONAL :

! AREITRATOR
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addition to what is ordinarily received by, or stricily due to the recipient is a
bonus. When industrial jurisprudence speaks of ‘bonus’, it enters the area of
right and claim to what & due beyond strict wages. So that if the Bonus Act
deals wholly and sclely with profit bonus, it cannot operate as a bar to a different
species of claim merely because the word bonus is common to both. (Para 24)

A study of history and background of the Bonus Act, 1965 shows that the
paramount purpose of the Payment of Bonus Act was to regulate profit bonus,
with incidental incursions into other allied claims like customary or attendance
bonus. If such be the design of the statite, its scheme canfiof be dtretched to
supersede what it never meant to touch or tackle. The conclusion is that the Bonus
Act dealt with only profit bonus and matters connected therewith and did not
govern customary, traditional or contractual bonus (Paras 25 to 36)

The Bonus Act speaks, and speaks as a whole code, on the sole subject of
profit-based bonus but is silent on, and cannot therefore annihilate by implica-
tion, other distinct and different kinds of bonus such as the one oriented on
custom. There is no categorical provision in the Bonus Act pullifying
all other kinds of boous, nor does such a conclusion arise by necessary
implication. {Pargs 37 and 38)

Sanghi Jervarqj Ghaoar Chand v, Secrs Madros Chillies, Grains Kirana Merchants Workers'

Union, (1969) 1 SCR 366 : ATR 1969 SC 580 (1969) 1 LLJ 719, distinguished.

Jalan Trading Co. {P) Lid. v. Mill Mardesr Unien, (1967) 1 SCR 15: AIR 1967 SC 691:
(1966) 2 LLJ 546, relled on.

Likewise, reference to agreements and settlements providing for bonus being
exempted from the applicability of the Act does not militate against the survival
of contractual bonmus (subject of course ta impact of amendment by the 1975

ordinance). (Para 38)
In sum, the Bonus Act (as it stood in 1965) does not bar claims to customary
bonus or those based on conditions of service. {Para 42)

Labour and Industris] Law — Indusirial Disputes Act, 1947 — Secfious 10,
10A —ll:u judicata — Applicability to imdnstrial adjudication — C. P. C., 1908,
Section

Held :

Industrial litifation i= no exeeption 1o the general principle undgrly_in% the
doctrine of res fudicata. However there is doubt about the extension of the
sophisticated doctrine of constructive res judicata to induvstrial law which is governed
by special methodology of conciliation, adjudication and considerations of peaceful
industrial relations, where collective bargaining and pragmatic justice claim pre-
cedence over formalised rules of decision based on individual contests, specific
causes of action and findings on particular issues. {Para 40

Bombay Gas Ceo. v, jJoganmath Pandurang, (1975) 4 SCC 690: 1975 SCC (L & S5) 388,

E-‘onsﬁtution of India — Article 141 — Only the ratio is binding — Position
restat

Held :

It is trite, going by anglophonic principles, that a ruling of a superior cownt
is binding law. It is not of scriptural sanctity but is of ratiowise Juminosity within
the edifice of facts where the judicial lamp plays the legal flame. Beyvond those
walls and de hors the milieu we cannot impart eternal vernal value to the decision,
exalting the doctrine of precedents into a prisonhouse of bigotry, regardless of
varying circumsiances and myriad developments. Realism djctates that a judgment
has to be read, subject to the facts directly presented for consideration and not
affecting those matters which may lurk in the record. Whatever be the position
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of subordinate courts, casual observations, generalisations and sub silentio determinations

must he judicicusly read by courts of coordinate jurisdiction. (Para 38)
Appeal allowed M/2913/CL
Advecatss whe appearsd in ihis case:

V. M. Tarkunds, Senior Advocate (P. H. Pardth, H. K. Swami and Manju Fe Advocates,
with him}, for the Appellant ; v Jellor, ’

G. B. Pai, Senior Advocate (Skri Narain and 0. C. Mathur, Advocatesof Mjs 1. B, Dadachanji

& Co., Advocates, with him), for t Nos. 27, 68, 160, 182, 226, 265, 312, 403
522, 722 and 908.’ ), for Responden , 68, 160, 182, 226, 265, 312, ,

The Judgment of the Court was delivered by

KrisHNA IVER, J—A narration of the skeletal facts, sufficient to get
a hang of the four legal issues debated at the Bar in this appeal, by special
leave, will help direct the discussion along a disciplined course, althongh
the broader social arguments addressed have spilled over the banks of
the jural stream,

2. Nag Devi, a locality in the city of Bombay, is studded with
small hardware businesses where pipes and fittings, nuts and boits, tools
and other small products, are made and/or sold. These establishments,
well over a thousand, employ a considerable number of workmen in
the neighbourhood of 5000, although each unit has (barring four), less
than the statutory minimum of 20 workmen. This heavy density of under-
takings and workers naturally produced an association of employers and
a union of workmen, each recognising the other, for the necessary con-
venience of collective bargaining. Apparently, these hardware merchants
huddled together in the small area, were getting on well in their business
and in their relations with their workmen, and this goodwill manifested itself in
ex gratia payments to them of small amounts for a number of years prior
to 1965, when trouble began.

3. Although rooted in goodness and grace, the annual repetition of
these payments ripened, in the consciousness of the workers, into a sort
of right — nothing surprising when we see in our towns and temples a
trek of charity-seekers claiming benevolence as of right from shopkeepers
and pilgrims. especially when this kindly disposition has been kept up over
long vears. The compassion of vesterdav crystallises as the claim of today,
and legal right begins as that which is humanistically right. Anyway,
the hardware merchants of Nag Devi. made of sterner stuff, in the year
1965. abruptlyv declined to pav the goodwill sums of the spread-out past
and the frustrated workmen frowned on this stoppage by setting up a right
to bonus averring considerable profits for the industrv (if one may con-
venientlv use that cxpression for a collective coverage of the conglomeration
nf hardware establishments). The defiant denial and the conseauent dispute
resulted in the aopoiniment of a Board of Arbitrators under Section 10A
of the Tndustrial Disputes Act to arbitrate vpon twelve demands put
forward bv the Mumbai Kamgar Sabha. Bombav (the union which
represents the bulk of workers employed in the tiny, but numerous,
establishmentsd. The charter of demands included. inter alia, claim
for 4 months' waoes as bonus for the year 1965. The arbitral board,
however, rejected the demand for bonus. The respondents-establishments
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discontinued these payments thereafter and the union’s insistence on bonus
led to conciliation efforts. The Deputy Commissioner of Labour mediated
but since his intervention did not melt thc hardened mood of the employers,
formal demands for payment of bonus were made by the union and govern-
ment was persuaded to refer the dispute for adjudication to an industrial
tribunal. ‘The tribunal formulated two issues as arising from the statements
of the parties and rendered his award dismissing the reference.

4. At this stage, it may be useful to set out the terms of reference
made under Section 10(1){d) of the Industrial Disputes Act, 1947 (for
short, the I. D. Act), for adjudication by the tribunal :

1. Whether the establishments (mentioned in the annexure) have been

giving bonus to their workmen till 19657 If so, how long before 1965 have
the employers been giving bonus to their workmen? And at what rate?

2. Whether payment of bonus by the employers to their workmen has
become custom or usage or condition of service in these establishments ?
If so, what should be the basit on which employers should make payment

of bonus to their workmen for the years ending on any date in 1966, 1967,
1968 and 19697

Following upon the statements of parties, the tribunal framed two issues
which ran thus :

1. Whether the Award of the Arbitration Board made in Reference
(VA) No. 1 of 1967 and published in M.G.G. Part I-1 dated October 31,

1968, pages 42594286, operates as res judicata to the demands of the
workmen.

| 2. Whether the reference in respect of the demands is tenable and
egal.

He answered the first in the affirmative and the second in the negative.

3. The union, representing the workers in the mass, has assailed
the findings of the tribunal, the reasonings he has adopted and the mis-
direction he has allegedly committed. The tribunal did not enter the
merits of the claim but dismissed it in limine on the score that the demand
for bonus was barred by res judicata, the arbitral board’s decision negativing
the bonus for 1965 being the basis of this holding. The second ground
for reaching the same conclusion was that the Bonus Act was a compre-
hensive and exhaustive law dealing with the entire subject of bonus and
its beneficiaries. In short, in his view, the Bonus Act was a complete
code and no species of bonus could survive outside the contours of that
statute. Admittedly, here the claim for bonus for the relevant four years
was founded on tradition or custom or condition of service and, in that
light, the tribunal! made short shrift of the workmen’s plea in these words :

In my opinion, the demand pertaining to the practice or custorn prevailing
in the establishments before 1965 is not such a matter as has to be adjudicated

and it also does not fall under the provisions of Bonus Act. I, therefore, find that
the reference in that respect alsd is not tenable and iegal.

6. The submissions of Counsel may be itemised into four contentions
which may be considered seriatim. They are:

(a) Was the industrial tribunal competent to entertain the dispute at alf ?
(b) Was the claim for bonus for the years 1966-69 barred by res judicata?
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(c) Was there, apart from profit-based bonus, customary bonus or bonus
as a condition of service?

(&) X answer to (c) is in favour of the workmen, does the Bonus Act
interdict such a demand since it does not provide for those categories
of bonus and confines itself to profitbased bonus, or does the Bonus
Act speak on the topic of bonus of all species and, therefore, stands
foursquare between a claim for bonus and its grant, unless it finds
stalutory expression in the provisions of that Act?

The first contention which, curiously eacugh, has appealed to the industrial
tribunal, need not be investigated as it is devoid of merit and has rightly
been given up by Counsel for the respondent. A casual perusal of the
provisions bearing on the jurisdiction of the labour court and the industrial
tribunal as well as the relevant schedules will convince anyone that this
industrial dispute comes within the wider ambit of the industrial tribunal’s
powers. It is unfortunate that the tribunal has made this palpable error.
It is right to give plausible reasons for one’s verdict and not mar it by
bad, perfunctory supplementaries.

7. Fairness to respondent’s Counsel constrains us to consider in
limine a fiawsome plea forcibly urged that the union figured as the appellant
before us but being no party to the dispute (which was between the
workers on the one hand and the establishments on the other) had no
locus standi. No right of the union gua union was involved and the real
disputants were the workers. Surely, there is terminological lapse in the
cause title because, in fact, the aggrieved appellants are the workers
collectively, not the union. But a bare reading of the petition, the
description of parties, the grounds urged and grievances aired, leave us
in no doubt that the battle is between the workers and employers and
the union represents, as a collective noun, as it were, the numerous humans
whose presence is indubitable in the contest, though formally invisible on
the party array. The substance of the matter i1s obwious and formal
defects, in such circumstances, fade away. We are not dealing with a
civil litigation governed by the Civil Procedure Code but with an industrial
dispute where the process of conflict resolution is informal, rough-and-
ready and invites a liberal approach. Procedural prescriptions are hand-
maids, not mistresses, of justice and failure of fair play is the spirit in
which courts must view processual deviances. Our adjectival branch of
jurisprudence, by and large, deals not with sophisticated litigants but the
rural poor, the urban lay and the weaker societal segments for whom law
will be an added terror if techmical misdescriptions and deficiencies in
drafting pleadings and setting out the cause title create a secret weapon
to non-suit a party. Where foul f)ls_ly i_s absent, angl_falmess is not faultgd,
Iatitude is a grace of processual justice, Test litigations, representative
actions, pro bono publico and like broadenec_l fqrms of legal proceedings
are in Keeping with the curremt accent on justice to the common man
and a necessary disincentive to those who wish to bypass the real issues
on the merits by suspect reliance on peripheral, procedural shortcomings.
Even Article 226, viewed in wider perspectivc, may be amenable to
ventilation of collective or common grievances. as distinguished from
assertion of individual rights, although the traditional view, backed by
precedents, has opted for the narrower alternative.. Public interest is
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promoted by a spacious construction of locus standi in our socto-economic
circumstances and conceptual latitudinarianism permits taking liberties
with individualisation of the right to invoke the higher courts where the
remedy is shared by a considerable number, particularly when they are
weaker. Less litigation, consistent with fair process, is the aim of adjectival
law. Therefore, the decisions cited before us founded on the jurisdiction
under Article 226 are inept and themselves somewhat out of tune with
the modern requirémiénts of jurispridence calculated to benefit the com-
munity. Two rulings of this Court more or less endorse this general
approach : Dabholkar' and Newabganj Sugar Mills*,

8. All this apart, we are dealing with an industrial dispute which,
in some respects, lends itself to more informality especially in the matter
of union representation. Technically, the union cannot be the appellant,
the workmen being the real parties. But the infelicity of drafting notwith-
standing, the union’s role as merely representing the workers is made clear
in the description of the parties. Learned Counsel took us through
Section 36(1) and (4) of the Act, Rules 29 and 36 of the Central Rules
under that Act, Section 15(2) of the Payment of Wages Act and some
rulings throwing dim light on the rule regarding representation in industrial
litigation. We deem it neediess to go deeper into this question, for in
industrial law, collective bargaining, union representation at conciliations,
arbitrations, adjudications and appellate and other proceedings is a welcome
development and an enlightened advance in industrial life.

9. Organised labour, inevitably involves unionisation. Welfare of
workers being a primary concern of our Constitution (Part IV), we have
to understand and interpret the new norms of procedure at the prelitigative
and litigative stages, conceptually recognising the representative capacity
of labour unions. Of course, complications may arise where inter-union
rivalries and kilkenny cat competitions impair the peace and solidarity of
the working class. It is admutted, in this case, that there is only one
union and soc we are not called upon fo visualize the difficult situations
Counsel for the respondents invited us to do, where a plurality of unions
pollute workers’ unity and create situations cauing for investigation into
the representative credentials of the party appearing before the tribunal
or court. It is enough, on the facts of this case, for us to take the union
as an abbreviation for the totality of workmen involved in the dispute,
a convenient label which, for reasons of expediency, converts a lengthy
party array into a short and meaningful one, group representation through
unions being familiar in collective bargaining and later litigation. We
do not expect the rigid insistence on each workman having to be a party
eo nomine. The whole body of workers, without their names being set
out, is, in any case, sufficient, according to the Counsel for the respondents,
although strictly speaking, even there an amount of vagueness exists. For
these reasons, we decline to frustrate this appeal by acceptance of a
subversive technicality. We regard this appeal as one by the workmen
compendiously projected and impleaded through the union.

\. Bar Cauncil of Mahavashira v. M. V. 2. Navabganj Sugar Mills Co. Ltd. v. Unien

Dabholkar, (1976) 1 SCR 306: (1975) 2 of India, (1976) 1 SCC 120.
SCGC 702,
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10. Next we come upon the plea of res judicata, as a roadblock in
the way of the appellant. But we will deal with it last, as was done by
Counsel, and so straight to the piece de resistance of this }s. Points (b)
and (c¢) bearing on bonus therefore claim our first attention and, in a
sense, are integrated and amenable to common discussion.

11. Shri G. B. Pai, appearing for the respondents, contended that
the claim put forward by the apgellant before the tribunal was, on the
face of it, unsustainable on the short ground that what was pleaded was
profit-based bonus only and, therefore, fell squarely within the Bonus
Act. That Act being a complete code, it expressly éxcluded by
Section 1(3) all establishments employing less than 20 workmen and ail
but four of the respondents were admittedly such small undertakings, with
the result that the death knell to the plea of bonus was tolled by the
Act itself. Therefore, the conclusion was irresistible, argued Counsel for
the respondents, that the plea for a profit-based bonus, being negatived by
the statute, stands self-condemned.

12. This argument drives us into an enquiry as to whether the claim
before the tribunal was for profit-based bonus. ‘Yes' was his holding, and
so he said ‘no’ to the workmen. The answer is the same, if the claim
is founded on a similar basis.

13.  Shri Tarkunde, for the appellant, countered this seemingly fatal
submission by urging, that whatever might have been the species of bonus
demanded in 1965, the present dispute referred by the State Government
related to a totally different type of bonus, namely, customary bonus or ona
which was a term of employment itself. Even if this be true, Shri G.B. Pai
has his case that the Bonus Act is all-comprehensive and no kind of bonus
can gain legal recognition if it falls outside the sweep and scope of the Bonus
Act itself. No brand of bonus has life left if it does not find a place in the
oxygen tent of the compiete code called the Bonus Act.

14. What thus first falls for our examination is the reference by
the Stale Government to the tribunal, the pleading of the workmen
before the tribunal and the counter statement by the employers before
the tribunal with a view to ascertain the character of the bonus demanded
by the workers and covered by the dispute. It must be remembered that
the award has rejected the claim not substantively but on the ground of
two legal bars and care must be taken not to mix up maintainability with
merits. A short cut is a wrong cut oftentimes and the tribunal’s easy
recourse to dismissal on preliminary grounds inay well lead — and it has,
as will be presently perceived — to a reopening of the case many years
later if the higher court reverses the legal findings. Be that as it may,
let us test the validity of the plea that only a profit-based bonus has been
claimed by the workers.

15. The demands referred by the State Government under Section
10(1) (d) specifically speak of payment of bonus by the employers which
‘has become custom or usage or a condition of service in the establish-
ments’, The subsidiary or rather consequential poirit covered by the refe-
rence is ‘if so, what should be the basis on which employers should make
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yment of bonus to their workmen for the years. . .’. It is plain that
the subject-matter of the dispute, as referred by the Government, deals
with bonus based on custom of condition of service. The tribunal is

therefore bound to investigate this question, the terms of reference being
the operational basis of its jurisdiction.

16. The workmen, in their statement, have asserted that bonus had
peen paid for several years and what transpired at the conciliation stages
is clear from the letter of the Commissioner of Labour who adverts to the
‘usual custom and practice of payment of bonus’. The colour of the
workers' claim has been clarified further in paragraphs 10 to 12 of their
statement befote the tribunal. While they do menton that the hardware
merchants of Nag Devi have been making large profits during the years
in question and, therefore, can afford to pay bonus according to the stan-
dards and criteria applicable to large and prosperous industrial establish-
raents, the real foundation of their claim is set out in indubitable langu-
age as attributable to ‘custom, usago and condition of service’. Surely,
they have no case of bonus dependent upon the quantum of profits of
the establishments nor of uniformity regionwise. On the other hand, the
amount of bonus, the time of payment, etc. vary from establishment to
establishment. The constant factor, however, is allegedly that there is
‘consistency, predictability and uniformity’, continuity and payment ‘without
reference to the fluctuations in the financial performance and profits of
each firm’. The Sabha does not mince words wien, in praying for relief,
it states that the tribunal ‘be pleased to restore the custom, usage and
conditions of service represented by the payment of bonus in these firms’.
In short, the bedrock of the bonus claim of the workers is custom and
usage and/or implied condition of service. Nor have the establishments,
who are the respondents before the tribunal and before us, made any mistake
about the nature of the demand. In their statement before the tribunal
they have urged that a scrutiny of the accounts of the firms is unnecessary
‘wince the demand is not based on the profits or the financial results of the
employers but is based on custor’.

The contentions of the Sabha that the conditions of service under all these
employers should be governed by one standard and one criteria, 1s not tenable. Since
ali the shops are not owned by one person and since every shop is a different entity
there is no question of uniformity of service conditions. Moreover, there is no
law which lays down that the service conditions of the employees under all these
employers should be uniform. 1t is submitted that the reference to the capita-turn-
over ratio in this paragraph is irrelevant. It is also submitted that the Sabha's
demand that a sample scrutiny of the accounts of the firms should be made by the
tribunal is irrelevant in this respect since the demand is not based on the profits
or the financial results of the employers but is based on custom.

Moreover, ex gratia payments for the pre-Bonus Act period are admitted
by the respondents. They seek sanctuary 1n the counter-plea that free
acts of grace, even if repeated, can neither amount to a custom, usage of
condition of service. In sum, a study of the pleadings, the term of refe-
rence and the surrounding circumstances supports the only conclusion
that, periphcral reference to the profits of the establishments notwithstand-
ing, the core of the cause of action or the kernel of the claim for bonus
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is custom and/or term of service, not sounding in or conditioned by
profits.

17. Shri G. B. Pai did urge that the precedents of this Court have
Imked custom-based bonus with some festival or other and that bonus
founded on custom de hors some festival is virtually unknewn to case-
law on the point. From this he argues that since the bonus has not
been related by reference to any festival by the workmen in their pleadings
(reference to Diwali as the relevant festival in the statement of the case
in this Court is an ingenious innovation to fit into the judge-made law,
according to Shri Pai) the claim must fail. Legatl life i1s breathed into
customary bonus only by nexus with Puja or other festival. We are un-
able to agree with this rather meretricious submission. Surely, communal
festivals are occasions of rejoicing and spending and employers make bonus
payments to employees to help them meet the extra expenses their fami-
lies have to incur. Ours is a festival-ridden society with many religions
contributing to their plurafity. That is why our primitive practice of link-
ing payment of bonus with some distinctive festival has sprouted. As we
progress on the secular road, maybe the Republic Day or the Indepen-
dence Day or the Founder's Day may well become the occasion for custo-
mary bonus. The crucial question is not whether there is a festival which
buckles the bonus and the custom. What is legally teiling is whether by
an unbroken flow of annual paymenis a custom or usage has flowered, so
that a right to bonus based thereon can be predicated. The custom itself
precipitates from and is proved by the periodic payments induced by the
sentiment of the pleasing occasion, creating a mutual consciousness, after
a ripening passage of time, of an obligation to pay and a legitimate expecta-
tion to receive. We are, therefore, satisfied that the omission to mention
the name of a festival, as a matter of pleading, does not detract from the
claim of customary bonus. The impact of this omission on proof of such
custom is a different matter with which we are not concerned at this stage
since the tribunal has not yet enquired into the merits.

18. Shri Pai urged that the custom, even if true, stood broken in
1965 and, therefore, during the post-1965 period, customary bonus
stood extinguished. The effect of the arbitral board’s negation of the profit-
based bonus claim in 1965 on custom-based bonus for the subsequent
petiod is again relevant, if at all, as ecvidence, which falls outside our
consideration at present. In the event of the tribunal having to adjudi-
cate upon the question, maybe this rather anaemic circumstance will be
urged by the employer and explained by the employees.

19. There is hardly any doubt that custom has been recognised in
the past as a source of the right to bonus, as the several decisions cited
before us by Shri Tarkunde make out and Section 17(a) of the Bonus
Act, in a way, recognizes such a root of title. In Churakulam Tea Estate®
this Court surveyed the relevant case law at some length. Ispghanit
implied as a term of the contract the payment of bonus from an unbroken,

3 Management of Churatulam Tea Estafev. 4. Mis. Ispahani Ltd, v. Employees® Union,
Warkmen, (1969) | SCR 931 : AIR 1969 (1960) 1 SCR 24: AIR 1959 §C 1147
SC 998: (1969) 2 L1LJ 403. (1955) 2 LLJ 4.
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long speil. Vaidialingam, J. in Churakulam referring to some of the
precedents, observed :

In Ispahani’s case this Court had to consider a claim for Puja bonus, in Bengal,
and the essential ingredients, for sustaining such a claim when it is based on an
implied agreement. After stating that the claim, for Puja bonus, can be based
ei!ger as a matter of implied agreement between the employers and empiloyees,
creating a term of employment for payment of Puja honus, or that even where no
implied agreement can be inferred, it may be payable as a customary bonus, this
Couift, in thé said decision, specifically dedalt with a claim for payiiéent of bonus
as an implied condition of service, This Court further accepted as correct the
tests Jaid down by the appeilate tribumal io Mahelaxmi Cotton Mills Ltd., Calcutta
v. Mahalnxmi Cotton Workers' Unlon® for inferring that there is an implied
agreement for grant of such bomus. The three circumstances, laid down by the
appellate tribunal, were: (1) that the payment must be unbroken; (2) that it must
be for a sufficiently long period ; and (3) that the circumstances, in which payment
was made should be such as to exclode that it was paid out of bounty.

This Court, again, had had to consider the essential ingredients to be estab-
lished when payment of bonmus, as customary or traditional, is claimed — agajn
related to a festival — in Graham Trading Co. (India) Ltd. v. Its Workmen® and
dealt with the question as follows :

In dealing with Puja bonus hased on an implied term of employment,
it was pointed out by us in Messrs. Ispahani Ltd. v. Ispahani Employees’
Union t a term may be implied, even though the payment may not have
been at a uniform rate throughout and the industrial tribunal would be justificd
in deciding what should be the quantum of payment in a particolar year
taking into account the varying payments made in preyious years. But
when the question of customary and traditional bonus arises for adjudica-
tiocn, the coosiderations may be somewhat different. In such a case, the
tribunal will have to consider: (i) whether the payment has been over an
unbroken serics of years; (if) whether it has been for a sufficiently long
period though the length of the period might depend on the circumstances
of each case; even so the period may normally have to be longer to justify
an inference of traditional and customary Puja bonus than may be the case
with Puja bonus based on an implied term of employment; (iii) the circum-
stance that the payment depended upon the earning of profits would have
to be excluded and therefore it must be shown that payment was made
in years of loss. In dealing with the question of custom, the fact that
the payment was called ex gratia by the employer when it was made, would,
however, make no difference in this regard because the proof of custom
depends upon the effect of the relevant factors enumerated by us; and it
would not be materially affected by unilateral declarations of one party when
the said declarations arc incoosixtent with the course of conduct adopted
by it; and (iv) the payment must have been at a uniform rate throughout
to justify an inference that the payment at such and such rate had become
customary and traditional in the particular councern. It will be scen that
these tests are in subslance more stringent than tests applied for proof of
Puia bonus as an implied term of employment.

It will be seen from the above eatract that an additional circumstance has also been
insisted upon, in the case of customary or traditional bonus, that the payment must
have been at a uniform rate throughout to justify an inference that the payment
at such and such a rate had hecome customary and traditional in the particular
concern. (pp. 936-937)

20. In Bombay Co. this Court, after peinting out the distinction
in the ingredienis of customary and contractual bonus, affirmed the

5. 1952 LACG »70. 7. Management 3f Bombay Co. Ltd v. Work-
6. (1960) 1 SCR 107, 111: AIR 1959 8C s, (1964) 7 SCR 477: ATR 196+ SC
1151 ; {1959) 2 LLJ 393, 177G: (1964) 2 LL] 109,
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existence of categories like customary bonus which are different from and
unconnected with profit-based bonus. The learned Judge discussed Jardine
Henderson® and other rulings, but the judicial chorus of legally claimable
customary or contractual bonus is not marred by any discordant note.

21. It may be otiose to refer to holdings of High Cotrt when this
Court has laid down the law. Even so, two decisions, one of Patna and
the other of Calcutta, deserve mention, One of us, (Untwalia, J. as be
then was) speaking for the Division Bench, observed in Howrah-Amta
Light Rly.* thus :

Apart from the profit bonus, the sense of social justice has led to the recog-
nition in law of the right of the workmen to get other kinds of bonus which do
not depend upon nor are necessarily connected with the earnings of profits by the
industrial concern. One such kind of bonus is that which is paid on the occasion
of special festival well celebrated in particular parts of India, as for example, Puja
bonus in Bengal and Divali bonrus in Western India.

The Court, referring to Tulsidas Khimji'" restated the tests for the claim
of customary bonus and rightly held that these tests are but circumstances
and not conditions precedent, that it is not necessary to show that such
bonus has been paid even in years of loss. The grounds to be made out
for customary, as distinguished. from contractual, bonus overlap in many
respects but differ in some aspects.

22. Justice P. B. Mukharji, as he then was, in Tilak Co.”" observed :

Akin to this conception of bonus is the case of a bonus annexed o the employ-
ment by custom or social practices such as customary bonus and Puja or festivity
bonus. In case of such custormary and traditional bonus, the question of profit may
or may not arise at all and such customary and traditional bonus will depend
on the content and terms of that custom or the tradition on which the claim for
bonus is made.

Each claim for bonus must depend on the facts of such claim. No doctrinairc
view about bonus is possible or desirable. This much however is judicially settled
that bonus is not deferred wages. It is a4 narrow and static view that considers
bonus as always an ex gratia paymemt or a glorified tip or ‘bakshish’ or a mere
cash patronage payable at the pleasure of the employer. In the industrial juris-
prudence or a modern economic society, it is a legal claim and a legal category, who .«
potentialities are not as yet tully conceived, but whose types and boundaries the
courts in India are strugpling to formulate. It is a wvital instrument of industrial
peace and progress, dynamic i its implication and operation.

Since we are not called upon to investigate the veracity of the claim we stop
with stating that the employers’ awareness of social justice, which fertilises
the right of his employees for bonus, blooms in many ways of which, profit-
based bonus is but one — not the only one.  All this is the indirect bonanza
of Part 1V of the Constitution which bespeaks the conscience of the nation,
including the community of cmployers. Law is not petrified by the past,
but responds to the call of the changing tumes. So too the social conscious-
ness of employers. Of course, Labour has its legal-moral duty to the

. kmen, 1962 10. Tulsidas Khimji v. Workmen, (1963) |
8 Ju SR sz LIk 1961 7SC 474 SCR 675: ATR 1963 5C 1007 : (1962) 1
(1962) 1 LLJ 405, LLJ 435.

Lot Ligk Railway Co. Lid. v. 1. M. Tilak & Co. v. Third Industril
9. Howrah A mint Indusirial  Tribunal, Tribunal, AIR 1959 Cal 797: 68 CWN
(19661 2 LLJ 294, 302 (Pat HC). 607,
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community of a disciplined contribution to the health and wealth of the
Industry. Law is not always an organiser of one-way traffic.

23. This general survey of the case-law conclusively makes out that
Labour’s claim for bonus is not inflexibly and solely pegged to profit as
the one and only right. Bonus is a word of many generous connotations
and, in the Lord’s mansion there are many houses. There is profit-based
bonus which is one specific kind of claim and perhaps the most comsion,
There is customary or traditional bonus which has its emergence from long,
continued, usage leading to a promissory and expectancy situation materigl.
ising in a right. There are attendance bonus, production bonus and what
not. An examination of the totality of pertinent materials drives us to
the inevitable result that what has been claimed by the workmen in the
present case is bonus based on custom and service condition —. not one
based on profit. But the critical question pops up: Is the Bonus Act a
killer of every other kind of bonus not provided for by it ?

24. We have thus to move on to a study of the scheme of the Bonus
Act in order to ascertain whether it extinguishes claims founded on custo-
mary bonus or contractual bonus, In one sense, a bonus may be a mere
gift or gratuity as a gesture of goodwill or it may be something which an
is entitled to on the happening of a condition precedent and
is enforceable when the condition is fulfilled. Any extra consideration
given for what is received, or something given in addition 16 what is ordi-
narily received by, or strictly due to the recipient is a bonus (Black's Legal
Dictionary). But when industrial jurisprudence speaks of ‘bonus’, it enters
the area of right and claim to what is due beyond strict wages. Viewed
from this angle, prima facie one is led to the conclusion that if the Bonus
Act deals wholly and solely with profit bonus, it cannot operate as a bar
to a different species of claim merely because word bonus is common to
both. Of course, if the statute has spoken so comprehensively, as it can,
effect must be given to it

25. The cosmos of bonus is expanding as working class contentment
and prosperity become integral components of industrial peace and pro-

and sataries, labelled bonus with separate adjectives demarcating the identity
of each species. But this issue has to be sized up not in vacuo but against
the backdrop of the progressive change around us.

26. Today it is accepted doctrine that Labour is the backbone of
the nation, particularly in the area of economic self-reliance. This means
the welfare of the working classes is not only a human problem but a case
where the success of the nation’s economic adventures depends on the
cooperation of the working classes to make a better India. Indeed, on
the national agenda is the question of Labour participation in Manage-
ment. Against such a perspective of developmental jurisprudence there
is not much difficulty in recognising customary bonus and contractual bonus
as permissible in Industrial Law, given proper avcrments and sufficient
proof.

0
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27. Shri G. B. Pai has raised what he regards as a lethal infirmity
in the claim of the Sabha. In his submission the Bonus Act is a complete
code and what jis not covered by its provisions cannot be awarded by the
tribunal. Tt is true that if the Bonus Act is a complete code and is exhaus-
tive of the subject, whatever the species of bonus, there may be a bar, but
it is quite conceivable that the codification may be of everything relating
to profit bonus in which case other types of bonus are left untouched.
Merely calling a statute a code is not to silence the claimant for bonus under
heads which have nothing to do with the subject-matter of the code. On
Distening to the intricate argument about implicit codification of the law
of bonus by this Act, one is reminded of Professor Gilmore who put the
case against codification thus'?:

The law, codified, has proved to be quite as unstable, unpredictable, and
uncertain — quite as mulishy unruly — as the common law, uncodified, had
ever been. The rules of law, purified, have remained the exclusive preserve of

the lawyers; the people are still very much in our coils and clutches as they ever
were if not more so.

28. The argument of the Bonus Act being an all-inclusive code is
based on the anatomy of the Act and the ruling in Ghewar Chand®®. So
the judicial task is to ascertain the history and object of the Act, the rele-
vant surrounding circumstances leading upto it, its scheme and the prohi-
bitions, exclusions, exemptions and savings which reveal the intent and ambit
of the enactment. Long ago, Plowden, with Sibyline instinct, pointed
out that ithe best way to construe the scope of an Act of Parliament is not
to stop with the words of the sections.

Every law consists of two parts viz., of body and soul. The letter of the law
is the body of the law, and the sense and reason of the law is the soul of the law,
The ‘social conscience’ of the judge hesitates to deprive the working class,
for whom Part IV of the Constitution has shown concern, of such rights
as they currently enjoy by mere implication from a statute unless there
are compulsive provisions constraining the court to the conclusion. From
this perspective, let us examine the exclusionary contention based on the
body and soul of the Bonus Act. If the Bonus Act is a complete code,
on a true decoding of its scheme and spirit, the industrial court cannot
take off the ground with any other forms of bonus — yes, that is the
implication of ‘a complete code’.

29. Bonus has varying conceptual contenis in different branches of
law and life. We are here concerned with its range of meanings in indus-
trial law but, as expatiated earlier, there is enough legal room for plural
patteins of bonus. going by lexicographic or judicial learning. It implies
no disrespect to legal dictionaries if we say that precedents notwithstand-
ing. the critical word ‘bonus’ is so multiform that the judges have further
to refine it and contextually define it. Humpty Dumpty’s famous words
in Through the Looking Glass, ‘When 1 use a word . . . it means just
what 1 choose it to mean . . . neither more nor less’ is an exaggerated

12 Aspects af Comparatite Commerciol Law, 13. Sanghi Jeevaraj Ghewar Chand v, Sciretary,
1969 Ldn., Siegel and Foster, at pp. Madras Chillies, Grains K.rapa Merchonis
449-450—Modern Law BReview, 1975 Workers’ Uniés, (1969) 1| SCR 366
January part, p. 30. AIR 1966 SC 530: (1968) 1 LLJ 719,
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cynicism. We have to bring in some legal philesophy into this linguistic
problem as it incidentally involves doctrinal issues where the Constitution
is not altogether nonaligned. Statutory interpretation, in the creative Indian
context, may look for light to the lodestar of Part IV of the Constitution
e.g.. Article 39(a) and {c) and Article 43 Where two judicial choices
are available, the construction in conformity with the social philosophy of
Part IV bas preference.

30. 1In Jalan Trading Co.1 Shah, J. (as he then was) gave a synopsis
of the development of the branch of industrial law relating to bonus from
the days of the First World War to the report of the Bonus Commission
culminating in the Bonus Act, 1965. The story of ‘war bonus’, the Fuil
Bench formula and this Court’s view that

bonus is not a gratuitous payment made by the emfploYer to his workmen, nor a
deferred wage, and that where wages fall short of the living standard and the
industry makes profit part of which is due to the contribution of labour, a claim
for bonus may be legitimately made by the workmen

are set out in that decision. The Full Bench formula was based on profits
and the terms of reference to the Commission put profit in the forefront
as the foundation of the scheme

o define the concept of bonus, to consider in relation to industrial employments
the question of payment of bonus based on profits and to recommend principles
for computation of such bonus and methods of payment. .

A glance at the various chapters of the report brings home the point that
bonus based on profits is its central theme. The conclusions and recom.
mendations revolve round the concept or profit bonus. Little argument
is needed to hold that the bonus formula suggested by the Commission was
profit-oriented. Indeed, that was its only concern. The Act, .substan.
tially modelled on these proposals, has adopted a blueprint essentially worked
out on profit. The presiding idea being a simplified version of bonus
linked to profits over a period, shedding the complex calculations in the
Full Bench formula, the statute did no cover other independent species
like customary or contractual bonus which had become an economic reality
and received judicial recognition. There were marginal references to and
accommodation of other brands of bonus but they were for better effectuat-
ing the spirit and substance of profit-based bonus.

31. The question then is: Was the Bonus Act only a simpler re-
incarnation of the Full Bench formula as argued by Shri Tarkunde. or was
it, going by the provisions and precedents, a full codification of multiform
bonuses, thus giving a knockdown blow 0 any customary but illegitimate
demand for bonus falling outside the statute. as contended by Shri Pai?
Indeed, we were taken through the well-known categories of bonus vis-a-vis
the statutory provisions with impressive and knowiedgeable thoroughness by
Shri Pai with a view to strengthen his perspective that the Act encompassed
the whole law and left nothing outside its scope.

32. To begin with. the history of the Act. the Full Bench formula

14 Jalan Trading Co. Pot Ltd. v. Mill Matdoor Union, (1967) 1 SCR 15: AIR 1967 SC 691 :
(1966) 2 LLJ 546.

i
f
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which was its judicial ancestor, the Commission Report which was its
immediate progenitor and the statutory milieu as also the majuscule pattern
of bonus prevalent in the Indian industrial world, converge 1o the' point
that the paramount purpose of the Payment of Bonus Act was 10 regulate
profit bonus, with incidental incursions into other allied claims like custo-
mary or attendance bonus. If such be the design of the statute, its scheme
cannot be stretched to supersede what it never meant to touch or tackle.

33. The objects and reasons of the Bonus Act indicate that the
subject-matter of the statute is ‘the question of payment of bonus based on
profit to employees employed in establishments’. “The report of the Com-
mission is also referred to in the objects and reasons and the tenor is the
same. The long title of the Act is noncommittal, but the concept of
‘profit’ as the basis for bonus oozes through the various provisions. For
instance, the idea of accounting year, gross profit and the computation
thereof, the methodology of arriving at the available surplus and the
items deductible from gross profits, have intimate relevance to profit bonus ——
and may even be irrelevant to customary or traditional bonus or contrac-
tual bonus. Similarly, the provision for sef-on and set-off of allocable sur-
plus and the like are pertinent to profit-based bonus. Schematically
speaking, statutory bonus is profit  bonus. Nevertheless, there is
ptovision for avoidance of unduly heavy burden under different heads
of bonus. For this reason it is provided in Section 17 that where an
employer has paid any Puja bonus or other customary bonus, he wili
be entitled to deduct the amount of bonus so paid from the amount of
bonus payable by him under the Act. Of course, if the customary bonus
is thus recognised statutorily and, if in any instance it happens to be much
higher than the bonus payable under the Act, there is no provision totally
cutting off the customary bonus. The provision for deduction in Section 17,
on the other hand, indicates the independent existence of customary bonus
although, to some extent, its quantum is adjustable towards statutory bonus,
Again Section 34 provides for giving effect to the Bonus Act thus :

Notwithstanding anything inconsistent therewith contained in any other law. . .
or in the terms of any award, agreement, settlement or contract of service made
before May 29, 1965.

This does not inean that thete cannot be contractual bonus or other species
of bonus. This provision only emphasises the importance of the obligation
of the employer, in every case, to pay the statutory bonus. The other
sub-sections of Section 34 also do not destroy the survival of other types
of bonus than provided by the Bonus Act. Shri G. B. Paj used the provi-
sions of the Coal Mines Provident Fund and Bonus Scheme Act, 1948,
referred to in Section 35 of the Bonus Act, for the purpose of making good
his thesis that the Bonus Act has comprehensive coverage except where it
expressly saves any other scheme of bonus. Our understanding of Sec-
tion 35 is different. Coal mines are extreniely hazardous undertakings
and they are largely located in agrarian areas where the agricultural workers
absent themselves for long periods to attend to agricultural work and do
not report themselves for mining work, Coal nines have many peculiarities
and the workmen employed there have to be treated separately from the
point of view of incentive for attendance, Therefore, attendance bonus
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for a miner is a separate subject attended with peculiaritics deserving of
special treatment and has been expressly saved from the Bonus Act. This
does not mean that whatever has not been expressly saved is, by necessary
imphication, included in the Bonus Act. Of course, there are provisions
for exemptions and exclusions in the Bonus Act itself, particularly, vis-a-
vis small establishments and public sector undertakings. There is also
marginal reference in Section 2(21) to Section 2(21)(iv) to other kinds
of bonus, including incentive, production and attendance borniis. The heart
of the statute, plainly read from its object and provisions, reveals that the
Act has no sweep wider than profit bonus.

34. There was reference to the Payment of Bonus (Amendment)

Ordinance, 1975 by Counsel on both sides. We find that the long title
has been expanded and now covers bonus
on the basis of profit or on the basis of production or productivity.
This amendment itself implies that formerly a narrower species of bonus,
namely, that based on profit had alone been dealt with. The limits on
contractual bonus also tends to feed our conclusions. The implications
of the ceiling set by the recent amendment to the law falls outside our
scope and we keep away from determining it. Sufficient unto the day
is the evil thereof.

35. It is clear further from the long title of the Bonus Act of 1965
that it seeks to provide for bonus to persons employed ‘in certain establish-
ments’ not in «ll establishments. Moreover, customary bonus does not
require calculation of profits, available surplus because it is a payment
founded on long usage and justified often by spending on festivals and
the Act gives no guidance to fix the quantum of festival bonus ; nor does
it expressly wish such a usage. The conclusion seems to be fairly clear,
unless we strain judicial sympathy contrarywise, that the Bonus Act deajt
with only profit bonus and matters connected therewith and did not govern
customary, traditional or contractual bonus.

36. The end-product of our study of the anatomy and other related
factors is that the Bonus Act spreads the canvas wide to exhaust profit-
based bonus but beyond its frontiers is not void but other cousin claims
bearing the caste name ‘bonus’ flourish — ‘miniatures of other colours’.
The Act is neither proscriptive nor predicative of other existences.

37. The trump card of Shri G. B. Pai is the ruling in Ghewar Chand.
If the ratic there is understood the way Shri Pai would have it, the workmen
have no case to present. For, establishments employing less than 20
workers are excluded from the benignant campus of the Act and the
appellants fall outside the grace of the statute for that reason alone.
Does the decision exhaust the branch of jurisprudence on every kind of
bonus or merely lays down that profit-based bonus —- the most common
one and complicated in working out on the mathematics of the Full Bench
formula —— has been picked out for total statutory treatment and for
that pattern of bonus the Act operates as a complete code ? The tribunal
understood the former way and followed it up with a rejection, on the
ground of a legal bar, of the admittedly non-profit-based claim for bonus.
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Shri Tarkunde argues the reasoning to be a misunderstanding of the
meaning of the ruling. We hold that the Bonus Act speaks, and speaks
as a whole code, on the sole subject of profit-based bonus but is silent
on, and cannot therefore annihilate by implication, other distinct and
different kinds of bonus such as the one oriented on custom. _We confess
that the gravitational pull on judicial construction, of Part IV of the
Constitution, has, to some extent, influenced our choice.

38. It is trite, going by anglophonic principles, that a ruling of a
superior court is binding law. It is not of scriptural sanctity but is of
ratiowise luminosity within the edifice of facts where the judicial lamp
plays the legal flame. Beyond those walls and de hors the milieu we cannot
impart eternal vernal value to the decision, exalting the doctrine of pre-
cedents into a prisonhouse of bigotry, regardless of varying circumstances
and myriad developments. Realism dictates that a judgment has to be
read, subject to the facts directly presented for consideration and not
affecting those matters which may lurk in the record. Whatever be the
position of subordinate courts, casual observations, generalisations and sub
silentio determinations must be judiciously read by courts of coordinate
jurisdiction and, so viewed, we are able to discern no impediment in reading
Ghewar Chand as confined to profit-bonus, leaving room for non-statutory
play of customary bonus. The case dealt with a bonus claim by two
sets of workmen, based on profit of the business but the workmen fell
outside the ambit of the legislation by express exclusion or exemption.
Nothing relating to any other type of bonus arose and cannot be impliedly
held to have been decided. The governing principle we have to appreciate
as a key to the understanding of Ghewar Chand is that it relates to a
case of profit bonus vrged under the Industrial Disputes Act by two sets
of workmen employed by establishments which are either excluded or
exempted from the Bonus Act. The major inarticulate premise of the
statute js that it deals with — and only with profit-based bonus as has
been explained at some length earlier. ‘There is no categorical provision
in the Bonus Act nullifying all other kinds of bonus, nor does such a
conclusion arise by necessary implication. The ruling undoubtedly lays
down the law thus:

Considering the history of the legistation, the background and the circumstances
in which the Act was enacted, the object of the Act and its scheme, it is not possible
to accept the construction suggested on behalf of the respondents that the Act is
not an exhaustive Act dealing comprehensively with the subject-matter of bonus in
all its aspects or that Parliament still left it open to those to whom the Act does rot
apply by reason of its provisions either as to exclusion or exemption to raise a dis-
pute with regard to bonus through industrial adjudication under the Industrial Disputes
Act or other corresponding law.

But this statement, contextually construed, means that profit-bonus not
founded on the provisions of the Bonus Act and by resort to an adventure
in industrial dispute under the Industrial Disputes Act is no longer per-
missible.  When Parliament has expressly excluded or exempted certain
categories from the Bonus Act. they are bowled out so far as profit-based
bonus is concerned. You cannot resurrect profit bonus by a backdoor
method, viz. resort to the machinery of the Tndustrial Disputes Act. The
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pertinence of the following observations of Shelat, J. becomes sclf-evident,
understood in this setting :

We are not impressed by the argument that Parliament in excluding such
petty establishments could pot have intended that employees therein who were
getting honus under the Full Bench formula should lose that benefit. As aforesaid,
Parfiament was evolving for the first time a statutory formula in regard to bhonnps
and laying down gz legislative policy in regard therets as to the classes of persons
who would be entitled to bonus ‘thereunder. It laid down the definition of an
‘eriployée’ far more widet than the definition of a ‘workman' in the Industrial Dis-
putes Act and the other corresponding Acts. 1If, while doing so, it expressly excluded
as matter of policy certain petty establishments in view of the recommendation of
the Commission in that regard, viz., that the application of the Act woyld lead
to harassment of petty propnietors and disharmony between them and their employees,
it cannot be said that Parliament did not intend Or was not aware of the result
of exclusion of employees of such petty establishments.

the survival of contractug] bonus (we are not referring to the impact of
the latest amendment by ordinance of 1975). Viewed thus and in the
light of the observations carlier extracted, the following passage fits into
the perspective we have outlined :

Section 32(vii) exempts from the applicability of the Act (the Bonus Act)

employees who have entered before May 29, 194% into an agreement or
settlement with their employers for payment of bonus linked with production or
productivity in lien of bonus based on profits and who may enter-after that date
into such agreement or scttlement for the period for which such agreement or
settlement s in operation. Can it be said that in cases where there is such an
agreement or settlement in operation, though this clause expressly excludes such
employees from claiming bonus under the Act during such - period, the employees

agreement or settlement. It cannact be that ite this position, Parliarnent intended
that those employees had still the option o throwing aside such an agreement
or settlement, raise a dispute under the Industrial Disputes Act and claim bonus
under the Full Bench formula. The contention, therefore. that the exemption
under Section 32 excludes those employees from claiming bonus under the Act
only and not from claiming bonus under the Industrial Disputes Act or such
other Act is not correct.

39. ‘The core question about the policy of the Parliament that was
agitated in that case turned on the availability of the Industrial Dispytes
Act as an independent method of claiming profit bonus de hors the Bonus
Act and the Court took the view that it would be subversive of the
sclieme of the Act to allow an invasion from the flank in that manner,
The following observations strengthen this approach :

Surely. Parliament could not have dntended to exempt these establishments
from the burden of bonus payable under the Act and yet have left the door
open for their employees to rajse industrial disputes and get bonus under the
Full Bench formula which it has rejected by laying down a different statutory
formula in the Act. For instaﬂc_e. 8 it te be comtemplated that though the
Act by Section 32 exempts institutions such as the universities or the Indian Red
Cross Society or hospitals, or any of the establishments set out in clause (ix)
of that section, they would still be liable to pay bonus if the employees of those
institutions were to raise a dispute under the Industrial Disputes” Act and claim
bonus in accordance with the Full Bench formula? The legisiature would, in
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that case, be giving exemption by one hand and taking it-away by the other,
thus frustrating the very object of Section 32. Where, on the other hand,
Parliament intended to retain a Erevious provision of law under which bonus was
payable, or was being paid it has expressly saved such provision. Thus, under
Section 35 the Coal Mines Provident Fund and Bonus Schemes Act, 1946 and any
scheme made thereunder are saved. If, therefore, Parliament wanted to retain
the right to claim bonus by way of industrial adjudication for those who are either
exciuded or exempted from the Act, it would have made an express saving
provision to that effect as it has done for employees in coal mines.

A discerning and concrete analysis of the scheme of the Act and the
reasoning of the court leaves us in no doubt that it leaves untouched

customary bonus.

40. The plea of constructive res judicata is based on the ‘might
and ought' doctrine. Shri Pai’s argument is that before the Arbitration
Board no case of customary or contract bonus was urged for the year
1965 and so, in later years, such a ground is barred by the general
principles of res judicata. Sections 10A, 18 and 19(3) of the Industrial
Disputes Act were pressed before us to demonstrate the prior award was
binding on the workers and reading it in the light of Pandurang' the
bar was spelt out. Tt is clear law, so long as the above ruling stands,
that industrial litigation is no exception to the general principle under-
lying the doctrine of res judicata. We do entertain doubt about the
extension of the sophisticated doctrine of constructive res judicata to
industrial law which is governed by special methodology of conciliation,
adjudication and considerations of praceful industrial relations, where
collective bargaining and pragmatic justice claim precedence over formalised
rules of decision based on individual contests, specific causes of action
and findings on particular issues, but we are convinced that Pandurang
does not apply at all to our case. There, overtime wages were claimed
earlier under the Factories Act and the case was rejected by the tribunal.
After this rebuff, a like claim was repeated but sustaining it on the Bombay
Shops and Establishments Act. This new ground to support the same
claimt was held to be barred because the workmen could and ought to
have raised the issuc that the Factories Act failing. the Shops Act was
available to them to back up their demand. The fallacy in invoking this
decision lies in the fact that as early as 1950 there was a binding award
of the industrial tribunal relating to the claim. which had not been put
an end fo, and so this Court took the view that so long as that award
stood, the same claim under a different guise (the Shops Act) could be
subversive of thc rule of res judicata. The decisive circumstance which
distinguishies that ease is contained in the observation :

If the workers are dissatisfied with any of the items in respect of which their
claim has been rejected it is open to them to raise a fresh industrial dispute,
That is to say. if a fresh disputc had been raised. after terminating the
prior award. no bar of res iudicata could have been urged. Here. the
Arbitration Board dealt with one dispute ; the industrial tribunal, with
a fresh dispute. The Board enquired into one cause of action based on
profit bonus @ the tribunal was called upon. by the terms of reference,
to po into a different claim. This basic difference was lost sight of by

15.  fombay Gas Co. Lid. v. Jagannath Pandurang, (1975} 4 SCC 690: 1975 SCC (1. & 8) 388,
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the tribunal and so he slipped into an error. The dangers of constructive
res judicata in the area of suits vis-a-vis writ petitions under Article 226
and as between proceedings under Article 226 and Article 32 are such
as to warrant a closer study. To an extent the Law Commission of India
in its report® has touched on this topic. Industrial disputes are an
a foriiori case.

41. Dispute-processing is not by court litigation alone. Industrial
peace best flourishes where non-litigative mechanisms come into cheerful
play before tensions develop or dispute brew. Speaking generally, alternatives
of the longish litigative process is a joyous challenge to the Indian activist
jurist and no field is in need of the role of avoidance as a means of
ending or pre-empting disputes as industrial Iife. Litigation, whoever wins
or loses, is often the funeral of both. We are a developing country and
need techniques of maximising mediatory methodology as potent processes
even where litigation has erupted. This socially compulsive = impulse
prompted the setting in motion of a statesmanlike effort by the senior
Counsel on both sides, with helpful promptings from the Bench, to advise
their clients into a conciliatory mood. Should we have at all hinted to
the advocates to resolve by negotiation or stick to our traditional function
of litigative adjudication? In certain spheres, ‘judicious irreverence to
judicialised argumentation is a better homage to justice’. Regrettably, the
exercise proved futile and we have to follow up our conclusions with
necessary directions.

42. The findings we have reached may now be formally set down.
We hold that the Bonus Act (as it stood in 1965) does not bar claims
to customary bonus or those based on conditions of service. Secondly
we repel the plea of res judicata. There is no merit in the view that
the industrial tribunal has no jurisdiction to try the dispute referred to
it. We set aside the award and direct the tribunal to decide on the
merits the subject-matter of the dispute referred to it by the State Government.
The appeal is hereby allowed but, having régard to the overall circumstances,
the parties will bear their costs.

| (1976) 3 Supreme Court Cpses 852
(Before H. R. Khanna, R\ §. Sarkaria and Jaswant Singh, J1.)
SONE VALLEY PORTLAND EMENT CO. LTD. .. Appellant ;

ICATE PVT, LTD, Respondent.
Civil Appeal No. 1250 of 1968+, decided lon August 24, 1976

Reforms Act, 1950 — Sections 4(a) and
by a head lessee after vesting of the
Linbility whetler of fhe sub-lessee or the
rates to the State not decided — Mines

16. 54 SC Report.

tFram the Judgment and Order da

April 17, 1967 of the Gyl Tourt §
appeal from Original Decree 255 of 1969, prt 14 16 Lalrunta High Caurt in
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(1996) 6 Supreme Court Cases 100
(BEFORE K. RAMASWAMY, B.L. HANSARIA AND $.B. MAIMUDAR, JJ.)
RAMESHWARLAL .. Petitioner,
Versus
MUNICIPAL COUNCIL, TONK AND OTHERS .. Respondents.

SLP (C) No. 16339 of 1996, decided on August 27, 1996

Limitation Act, 1963 < §, 14 = Exclusion of time of proceedings before
High Court — Permissibility — Where in a writ petition filed by a municipal
employee for arrears of salary the High Coort refused to exercise its
discretionary power under Art. 226, relegating the writ-petitioner to a civil snit
and the limitation for snit, though had not expired at the time of filing of the
writ petition, expired during the pendency of the same, held, the entire time
from the date of instifution of the writ pefition till ifs disposal should be
excluded under S. 14 — Limitation — Constitution of India, Art. 226
Held

Normally for application of Section 14, the court dealing with the matter in the
first instance, which is the subject of the 1ssue in the later case, must be found to
have lack of jurisdiction or other cause of like nature to entertain the matter.
However, since the High Court expressly declined to grant relief relegating the
petitioner to a suit in the civil court, the petttioner cannot be left remediless.
Accordingly, the time taken 1n prosecuting the proceedings before the High Court
and the Supreme Court, diligently and bona fide, needs to be excluded. The
petitioner is permitted to issue notice to the Mumcipality within four weeks and after
expiry thercof, he can file suit within two months. {Paras 2 and 3)

H-M/16671/C
Advocates who appeared in this case :
B.D. Sharma and Piyush, Advocates, for the Petitioner,
ORDER

L. The petitioner claims that he has been denied salary for the period
from 10-9-1987 to 18-8-1988. He claims to have worked in the office of the
Municipal Council, Tonk. He filed writ petition in the High Court in
February 1990. The learned Single Judge held that since it is a claim
recoverable in a civil action, the discretionary power under Article 226 of
the Constitution is not exercisable. Accordingly, he dismissed the writ
petition. The same came to be confirmed in the impugned order of the
Division Bench made on 6-5-1996 in Special Appeal No. 218 of 1996. Thus,
this special leave petition.

2. It is pot necessary for us 4o go into the -question of the {egality of the
order of the High Court in refusing to grant the relief. It is axiomatic that the
exercise of the power under Article 226 being discretionary, the learned
Single Judge as well as the Division Bench have not exercised the same to
direct the respondent to pay the alleged arrears of salary alleged to be due
and payable to the petitioner. Under these circumstances, the only remedy

1 From the Judgment and Order dated 6-5-1996 of the Rajasthan High Cowst 1n DBCSA No 218
of 1996
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TAPAN KUMAR SADHUKHAN v. FOOD CORPORATION OF INDIA 101

open to the petitioner is to avail of the action in the suit. Since the imitation
has run out to file a civil suit by now, which was not so on the date of the
filing of the writ petition, the civil court is required to exclude, under
Section 14 of the Limitation Act, 1963, the entire time taken by the High
Court in disposing of the matter from the date of the institution of the writ
petition.

3. Normally for application of Section 14, the court dealing with the
matter in the first instance, which is the subject of the issue in the later case,
must be found to have lack of jurisdiction or other cause of like nature to
entersain the matter. However, since the High Court expressly declined to
grant relief relegating the petitioner to a suit in the civil court, the petitioner
cannot be left remediless. Accordingly, the time taken in prosecuting the
proceedings before the High Court and this Court, obviously pursued
diligently and bona fide, needs to be excluded. The petitioner is permitted to
issue notice to the Municipality within four weeks from today. After expiry
thereof, he could file suit within two months thereafter, The trial court would
consider and dispose of the matter in accordance with law on merits,

4. The special leave petition is disposed of accordingly.

{1996) & Su e Court Cases 101
(BEFORE A.M. AHMADI, C{ AND N.P. SINGHAND S.C. SgN, I1.)
TAPAN KUMAR SADHUKHAN Appellant;
YSus
FOOD CORPORATION OF INDIA AND OTHERS .. Respondents.

Civil Appeal No. 10685 of 1 '\
A. Food Corporation Act, 1964

¥, decided on August 20, 1996

— 8. 13(2)(b) — Functions of the
Corporation — Processing of foodgriajhs — Setting vp plant for upgrading
substandard rice — Corporation beind an agency of the State must act in
conformity with Art. 47 to improve pufffic health — Substandard rice stock
which is suitable and could be upgraded {dy human consumption can be sold to
registered/licensed rice dealers only afted ¥pgrading the same and cannot be
sold as such merely on the basis of undertqiing given by such dealers that they
would themselves upgrade the rice and Ythen only’ release it for human
consumpéion. — Work of upgrading the rick fhould preferably be done by the
Corporation itself by setting up a plant — 2 ernatively Ministry concerned in
Govt, of India should evolve guidelines so thi¢ the substandard rice may not
reach the market for human consumption without prior upgrading — Third
alternative would be to dispose of the unupgraid
homan consumption, such as for cattle/chidk
substandard rice which is unsuitable and cs
consumption cannot in any case be sold to any Yite dealer and will have to be
disposed of for purposes 6thér than human -

India, Art. 47

7 From the Judgment and Order dated [3-10-1993 of the Calcutia High Court in FM.A.T. No.
2947 of 1093
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L. CHANDRA KUMAR v UNION OF INDIA 261

(1997) 3 Supreme Court Cases 261

(BEFORE A.M. AHMADI, C.J. AND M. M. PUNCHHI, K. RAMASWAMY,
5.P. BHARUCHA, 5. SAGHIR AHMAD, K. VENKATASWAMI
AND K. T. THOMAS, J1.)

L. CHANDRA KUMAR .. Appellant;

Versus

UNION OF INDIA AND OTHERS .. Respondents.

Civil Appeal No. 481 of 1989 with SLP (C) No. 16052 of 1992, W.P. (C) No.
918 of 1992, R.P. (C) No. 704 of 1990 in C.As. Nos. 1212 of 1990, 3 of 1992,
169 of 1994, 1532-33 of 1993, SLPs. (C) Nos. 3986 of 1993, 11596 of 1994,
C.As. Nos. 2350 of 1993, 3518-19 of 1992, SLP (C) No. 17549 of 1994,
C.As. Nos. 7614 of 1994, 884 of 1995, 2196 of 1994, 5149-51 of 1992,
W.Ps. (C) Nos. 789 and 1274 of 1990, SLP (C) No. 1069 of 1996 with
LA. No. 5, SLPs. (C) Nos. 10643-47, 12735, 19496 of 1996,

W.Ps, (C) Nos. 247 and 412 of 1995, decided on March 18, 1997

A. Constitution of India — Arts. 368 and 13 — Basic and essential features
of the Constitution — Power of judicial review, held, is a basic and essential
feature of the Constitution — Hence jurisdiction conferred on the High Courts
under Arts. 226/227 and on the Supreme Court under Art. 32, held, is a part of
the basic structure of the Constitution — Concept of judicial review in India —
Its need, origin and nature — Its place and significance in our constitutional
scheme — Components of power of judicial review — Need for securing
independence of the judiciary for effective exercise of the power of judical
review — Compared with power of judicial review under the U.S. Constitution
— Judicial review
Held .

To express our opinion on the issue whether the power of judicial review vested
in the High Courts and in the Supreme Court under Articles 226/227 and 32 is part
of the basic structure of the Constitution, we must first attempt to understand what
constitutes the basic structure of the Constitution. The doctrine of basic structure was
evolved in Kesavananda Bharati case. In Kesavananda Bharati case a thireen-
Judge Constitution Bench, by a majority of 7:6, held that though, by virtue of Article
368, Parliament is empowered to amend the Constitution, that powes cannot be
exercised so as to damage the basic features of the Constitution or to destroy its basic
structure. The identification of the features which constitute the basic structure of
our Constitation has been the subject-matter of great debate in Indian Constitutional
law. The difficulty is compounded by the fact that even the judgments for the
majority ar¢ not unanimously agreed on this aspect. The aspect of judicial review
does not find elaborate mention in all the majority judgments. Kesavananda Bharati
case did not lay down that the specific and particular features mentioned in that
judgment alone would constitute the basic structure of our Constitution.

(Paras 62 and 76)

The origin of the power of judicial review of legislative action may well be
traced to the classic enunciation of the principle by Chief Justice John Marshall of
the US Supreme Court in Marbury v. Madison. (But the origins of the power of
judicial review of legislative action have not been attributed to one source alone.} 50

+ From the Judgment and Order dated 2-11-1988 of the Madras High Court tn WP No 8673 of
1988
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when the Framers of our Constitution set about their monumental task, they were
well aware that the principle that courts possess the power to invalidate duly-enacted
legislations had already acquired a history of nearly a century and a half.
(Paras 56, 61, 63 and 63)
National Mutual Insurance Co. of the Disit. of Columbia v. Tidewater Transfer Co., 93 L
Ed 1556 : 337 US 582 (1948), Thomas S. Welliams v. United States, 77 L Ed 1372 : 289
US 553 (1932), Cooper v. Aaron, 3 L. Ed 2d 5 : 358 US 1 (1958), Northern Pipeline
Construction Co. v. Marathon Pipeline Co. and United States, 73 L Ed 2d 59 : 458 US
50, referred to
Broadly speaking, judicial review in India comprises three aspects: judicial p
review of legislative action, judicial review of judicial decisions and judicial review
of adminisirative action. Herein, we are concerned only with judicial review of
legislative action and of judicial decisions. The Judges of the superior courts have
been entrusted with the task of upholding the Constitation and to this end, have been
conferred the power to interpret it. It is they who have to ensure that the balance of
power envisaged by the Constitution is maintained and that the legislature and the
executive do not, in the discharge of their functions, transgress constitutional ¢
Limitations. It is equally their duty to oversee that the judicial decisions rendered by
those who man the subordinate courts and tribunals do not fall foul of strict
standards of legal correctness and judicial independence.  (Paras 55, 53, 54 and 78)
Marbury v. Madison, 1 Cranch 137 : 2 L Ed 60 (1803}, relied on
Henry J. Abraham; “The Judicial Process”, 4th Edn, Oxford Umversity Press (1980),
P. 296, considered
The Constitution of India while conferring power of judicial review of
legislative action upon the higher judiciary, incorporated imporiant safeguards. An
analysis of the manner in which the Framers of our Constitution incorporated
provisions relating to the judiciary would indicate that they were very greatly
concerned with secuning the independence of the judiciary. These attempts were
directed at ensuring that the judiciary would be capable of effectively discharging its
wide powers of judicial review, (Para 78)
See Chapter V11, “The Judiciary and the Social Revolution™ 1n Granville Austin, The
Indian Constitution : Cornerstone of a Nation, Oxford University Press, 1972, the

chapter mncludes exhaustive references to the relevant preparatory works and debates 1n
the Constituent Assembly

The statement of Dr Ambedkar in the Drafting Commitiee of the Constituent
Assembly that Article 32 was the “most important™ article and that it “is the very
soul of the Constitution and the very heart of it” has been specifically reiterated in  f
several judgments of the Supreme Court to emphasise the unique significance
attributed to Article 32 in our constitutional scheme. So also the power of
constitutional courts in India in respect of judicial review of legislative action has
been affirmed in several decisions. (Paras 74, 57 and 58)

The Supreme Court has always considered the power of judicial review vested
1n the High Courts and in the Supreme Court under Articles 226 and 32 respectively,
enabling legislative action to be subjected to the scrutiny of superior courts, to be g
integral to our constitutional scheme. While several judgments have made specific
references to this aspect [Gajendragadkar, C.J. in Keshav Singh case, Beg, J. and
Khanna, J. in Kesavananda Bharati case, Chandrachud, C.J. and Bhagwati, }. in
Minerva Mills, Chandrachud, C.J. in Fertilizer Kamgar, K.N. Singh, 1. 1n Delhi
Judicial Service Assn., et¢.] the rest have made general observations highlighting the
sigmificance of this feature. (Para 77) h

Kesavananda Bharati v, State of Kerala, (1973) 4 SCC 225; Minerva Mills Lid. v. Union of
India, (1980) 3 SCC 625; Ferttlizer Corpn. Kamgar Umon (Regd } v. Unton of India,

8 L
b




Page 3

SCC Online Web Edition, Copyright © 2020 '
Sunday, October 25, 2020

Printed For: Mr Sarosh Bastawala
SCC Online Web Edition: http:/fwww_scconline.com

TruePrint™ source: Supreme Court Cases

L. CHANDRA KUMAR v. UNION OF INDIA 263

(1981) 1 5CC 568; S.P. Sampath Kumar v. Union of India, (1987) 1 SCC 124 : (198N 2
ATC 82; State of Madras v. V.G, Row, 1952 SCR 597 : AIR 1952 SC 156; Bidi Supply
Co. v, Union of India, 1956 SCR 267 : AIR 1956 8C 479 : 29 ITR 717; Special Reference
No. 1 of 1964 (Keshav Singh, Re), (1965) 1 SCR 413 : AIR 1965 SC 745; Indira Nehru
Gandhi v. Raj Narain, 1975 Supp SCC 1; Minerva Mills Ltd. v. Union of India, (1980) 3
SCC 625: Kihoto Hollohan v. Zachillhu, 1952 Supp (2) SCC 651; Delhi Judicial Service
Assn. v, Stare of Gujarat, (1991) 4 SCC 406, relied on
CAD, Vol. VI, p. 953, relied on

Bribery Commr. v. Pedrick Ranasinghe, 1965 AC 172 : (1964) 2 All ER 785, PC; Union of

India v. Pratibho Bonnerjea, (1995) 6 SCC 765 : 1996 SCC (1L.&8) 92 : (1996) 32 ATC

58, referred to

We, therefore, hold that the power of judicial review over legislative action
vested in the High Courts under Article 226 and in the Supreme Court under Article
32 of the Constimtion is an integral and essential feature of the Constimtion,
constituting part of its basic structure. Ordinarily, therefore, the power of High
Courts and the Supreme Court to test the constitutional validity of legislations can
never be ousted or excluded. (Para 78)

We also hold that the power vested in the High Courts to exercise judicial
superintendence over the decisions of all courts and tribunals within their respective
jurisdictions is also part of the basic structure of the Constitution. This is because a
sitration where the High Courts are divested of all other judicial functions apart
from that of constitutional interpretation, is equally to be avoided. {Para 79)

B. Constitution of India — Arts. 323-A(2)(d) & 323-B(3)(d) (introduced by
the Constitution 42nd Amendment), 368 & Preamble and 32, 226/227 and 136
— Constitutionality of Arts. 323-A and 323-B insofar as they empower
Parliament and State Legislatures to totally exclude the jurisdiction of “all
courts” (except of the Supreme Court under Art. 136) in relation to disputes
and complaints referred to in Art. 323-A(1) and matters specified in Art. 323-
B(2) — Impact of Arts. 323-A and 323-B on the power of the judicial review and
superintendence of the constitutional courts, namely, High Courts under Arts.
226/227 and of the Supreme Court under Art. 32 — Held, such tribunals not a
proper and adequate substitute for the High Courts — Clause 2(d) of Art. 323-
A and cl. 3(d) of Art. 323-B offend the basic and essential features of the
Constitution and are therefore unconstitutional — So also S. 28 of the
Administrative Tribunals Act, 1985 divesting the High Courts of their
jurisdiction under Art. 226 in relation to service matters, held, unconstitutional
— Similar exclusion clauses in all other legislations enacted under the aegis of
Art. 323-A and Art. 323-B are also unconstitutional — But such tribunals can
perform a supplemental role — Administrative Tribunals Act, 1985, §. 28 —
W.B. Taxation Tribunal Act, 1987 — Rajasthan Taxation Tribunal Act, 1995 —
T.N. Land Reforms (Fixation of Ceiling on Land) (Amendment) Act, 1985 —
T.N. Taxation Special Tribunal Act, 1992
Held :

Clause 2(d) of Aricle 323-A and clause 3(d) of Article 323-B, to the extent they
exclude the jurisdiction of the High Courts and the Supreme Court under Articles
226/227 and 32 of the Constitution, are unconstitutional. (Para 99)

Section 28 of the Administrative Tribunals Act, 1985 and the “exclusion of
jurisdiction” clauses in all other legislations enacted under the aegis of Articles
323-A and 323-B are, to the same extent, unconstitutional. (Para 99)

The jurisdiction conferred upon the High Courts vader Articles 226/227 and
upon the Supreme Court under Article 32 of the Constitution is a part of the




@

Page 4 Sunday, Octobar 25, 2020
Printad For: Mr Sarosh Bastawala

G
&

SCC Oniine Web Edition, Copyright @ 2020 0

ONLEINE® SCC Onllne Web Edition: hitp:/fiwww._scconline.com
" rue Print‘" TruePrint™ source: Supreme Court Cases

264 SUPREME COURT CASES (1997) 3 SCC

inviolable basic structure of our Constitgtion. While this jurisdiction cannot be
ousted, other courts and Tribunals may perform a supplemental role in discharging
the powers conferred by Articles 226/227 and 32 of the Constitution. (Para 99)
Sakinala Hari Nath v, State of AP, (1993) 2 An WR 484 ; (1994) | APLJ 1(FB), approved
S.F. Sampath Kumar v. Union of India, (1987) 1 SCC 124 : (1987) 2 ATC 82, S.F. Sampath

Kumar v. Unton of India, (1985) 4 SCC 458 : 1985 SCC (L&S) 986; L. Chandra Kumar

v. Unton of India, {1995} 1 SCC 400 : 1995 SCC (L&S) 321 : {1995) 29 ATC 120,

referred to ’

C. Constitution of India — Arts. 323-A & 323-B and 32, 226/227 and 136
and Sch. VII, List I Entries 77, 78, 79 and 95, List IT, Entry 65, List III, Entry
46 — Tribunals constituted under Arts. 323-A and 323-B — Powers and
jurisdiction of — Mode and avenures for assailing decisions of — Genesis of such
tribunals — Adoption of theory of alternative institutional mechanism keeping
in view the tremendous growth in litigation and the need of specialisation if still
warranted and justified by the experience of the working of the Tribunals —
Necessary changes to be made in the powers, jurisdiction and working of such
Tribunals — Whether such Tribumals should have power to adjudicate upon the
vires of statutory provisions kesping in view the power of Parliament to effect
changes in the jurisdiction of the Supreme Court and similarly of the State
Legislatures in respect of High Court — Held, the constitutional safeguards
which ensure independence of the superior judiciary not being available for
members of the Tribunals, such Tribunals cannot be considered full and
effective substitutes for the High Courts — Yet they can perform a
supplemental role whereby they can adjudicate the vires of any statutory
provision provided however that all such decisions will be subject to the High
Court’s writ jurisdiction under Arts. 226/227 before a Division Bench of their
respective High Courts — This rule however to operate only prospectively, that
is, only in respect of the decisions rendered hereafter — Such Tribunals however
cannot adjudicate upon the vires of their own parent statute — In other respects
these Tribunals would continue to be the courts of first instance in the areas of
law for which they have been constituted — As a consequence no direct appeal
from any judgment/order of the Tribunals will lie to the Supreme Court under
Art. 136 — SLP under Art. 136 can only be filed against the decision of Division
Bench of the High Court under Arts. 226/227 — Service Law — Administrative
Tribunals Act, 1985, Ss. 14, 15, 16 and 28 — Customs, Excise and Gold Control
(Appellate) Tribunal established under Customs Act, 1962, S. 129 — Central
Excise Act, 1944, 8. 35-L
Held :

If the power under Article 32 of the Constitution, which has been described as
the “heart” and “soul” of the Constitution, can be adJitionally conferred upon “any
other court”, there is no reason why the same situation cannot subsist in respect of
the jurisdiction conferred upon the High Courts under Article 226 of the
Constitution. So long as the jurisdiction of the High Courts under Articles 226/227
and that of the Supreme Court under Article 32 is retained, there is no reason why
the power to test the validity of legislations against the provisions of the Constitution
cannot be conferred upon Administrative Tribunals created under the Administrative
Tribunals Act or upon Tribunals created under Article 323-B of the Constitution.
Apart from the authorisation that flows from Articles 323-A and 323-B, both
Parliament and the State Legislatures possess legislative competence to effect
changes in the original jurisdiction of the Supreme Court and the High Courts. This
power 1s available to Parliament under Entries 77, 78, 79 and 95 of List I and to the
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State Legislatures under Entry 65 of List TI; Entry 46 of List I can also be availed
of both by Parliament and the State Legistatures for this purpose, {Para 81}

There are pressing reasons why the conferment of such a power on these
Tribunals be preserved. In the five decades that have ensued since Independence, the
quanuty of litigation before the High Courts has exploded in an unprecedented
manner. The decision in Sampath Kumar case was rendered against such a
backdrop. So when a Constitution Bench of this Court in Sampath Kumar case
adopted the theory of alternative institutional mechanisms, it was attempting to
remedy an alarming practical situation and the approach selected by it appeared to be
most appropriate to meet the exigencies of the time. (Para 82)

S.P. Sampath Kumar v. Union of Indio, (1987) 1 SCC 124 : (1987) 2 ATC 82: Kamal Kanti

Dutta v. Union of India, (1980} 4 SCC 38 : 1980 SCC (L&S8) 485, referred to

R.K. Jam v. Union of India, (1993) 4 SCC 119 ; 1993 SCC (L&S) 1128 : (1993) 25 ATC

464, relied on

That the various Tribunals have not performed up to the expectations is a self-
evident and widely acknowledged truth. However, to draw an inference that their
unsatisfactory performance points to their being founded on a fundamentally
unsound principle would not be correct. The reasons for which the Tribunals were
constituted still persist; indeed, those reasons have become even more pronounced in
our times. However, drastic measures may have to be resorted to in order to elevate
their standards to ensure that they stand up to constitutional scrutiny in the discharge
of the power of judicial review conferred upon them. (Para 89)

Clearly, the constitutional safeguards which ensure the independence of the
Judges of the superior judiciary are not availabie to the Judges of the scbordinate
judiciary or to those who man Tribunais created by ordinary legislations.
Consequently, Judges of the latter catcgory can never be considered full and
effective substitutes for the superior judiciary in discharging the function of
constitutional interpretation. (Para 78)

However, it is important to emphasise that though the subordinate judiciary or
Tribunals created under ordinary legislations cannot exercise the power of judicial
review of legislative action to the exclusion of the High Courts and the Supreme
Court, there is no constitutional prohibition against their performing a supplemental
— as opposed to a substitutional — role in this respect. {Para 30)

The Tribunals are competent to hear matters where the vires of statutory
provisions are questioned. However, in discharging this duty, they cannot act as
substitutes for the High Courts and the Supreme Court which have, under our
constitutional set-up, been specifically entrusted with such an obligation. Their
function in this respect is only supplementary and all such decisions of the Tribunals
will be subiject (o scrutiny before a Division Bench of the respective High Courts.
The Tribunals will consequently also have the power to test the vires of subordinate
legislations and rules. (Para 93)

However, this power of the Tribunals will be subject to one important exception.
The Tribunals shall not entertain any question regarding the vires of their parent
statutes following the settled principle that a Tribunal which is a creature of an Act
cannot declare that very Act to be unconstitutional. In such cases alone, the High
Court concerned may be approached directly. All other decisions of these Tribunals,
rendered in cases that they are specifically empowered to adjudicate upon by virtue
of their parent statutes, will also be subject to scrutiny before a Division Bench of
their respective High Counts. The Tribunals will, however, continue to act as the only
courts of first instance in respect of the areas of law for which they have been
constituted. By this, we mean that it will not be open for litigants to directly
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approach the High Courts even in cases where they question the vires of statutory
legislations (except where the legislation which creates the particular Tribunal s
challenged) by overlooking the jurisdiction of the Tribunal concerned. (Para 93)

We, therefore, hold that all decisions of Tribunals, whether created pursuant to
Article 323-A or Article 323-B of the Constitution, will be subject to the High
Court's writ jurisdiction under Articles 226/227 of the Constitution, before a
Division Bench of the High Court within whose territorial jurisdiction the particular
Tribunal falls. This will serve two purposes. While saving the power of judicial
review of legislative action vested in the High Courts under Articles 226/227 of the
Constitution, it will ensure that frivolous claims are filtered out through the process
of adjudication in the Tribunal. The High Court will also have the benefit of a
reasoned decision on merits which will be of use to it in finally deciding the matter.

{Paras 91 and 90)

These directions being issued by us in respect of making the decisions of
Tribunals amenable to scrutiny before a Division Bench of the respective High
Courts will, however, come into effect prospectively i.e. will apply to decisions
rendered hereafter. To maintain the sanctity of judicial proceedings, we have invoked
the doctrine of prospective overruling so as not to disturb the procedure in relation to
decisions already rendered. (Para 94}

Under the existing system, direct appeals have been provided from the decisions
of all Tribunals to the Supreme Court under Article 136 of the Constitution. In view
of our above-menticned observations, this situation will also stand modified. In the
view that we have taken, no appeal from the decision of a Tribunal will directly lie
before the Supreme Court under Article 136 of the Constitution; but instead, the
aggrieved party will be entitled to move the High Court under Articles 226/227 of
the Constitution and from the decision of the Division Bench of the High Court the
aggneved party can move the Supreme Court under Article 136 of the Constitution.

(Para 92)

Therefore, the Tribunals created under Article 323-A and Article 323-B of the
Constitution are possessed of the competence to test the constitutional validity of
statttory provisions and rules. All decisions of these Tribunals will, however, be
subject to scrutny before a Division Bench of the High Court within whose
Jurisdiction the Tribunal concerned falls. (Para 99)

The Tribunals will, nevertheless, continue to act like courts of first instance in
respect of the areas of law for which they have been consututed. It will not,
therefore, be open for litigants to directly approach the High Courts even in cases
where they question the vires of statutary legislations (except where the legislation
which creates the particular Tribunal is challenged) by overlooking the jurisdiction
of the Tribunal concerned. (Para 99)

J.B. Chopra v. Union of India, (1987) 1 SCC 422 : (1987) 2 ATC 344; M.B. Majumdar v.
Union of India, (1990) 4 SCC 501 : 1991 SCC (L&S) 233 : (1990) 14 ATC 804; Amulya
Chandra Kalita v. Union of India, (1991) } SCC 181 ; 1991 SCC (L&S) 145 : (1990) 14
ATC 911 R.K. Jain v. Union of India, (1993) 4 SCC 119 : 1993 SCC (L&S) 1128 :
(1993) 25 ATC 464, Mahabal Ram (Dr) v. Indian Counci of Agricultural Research,
(1994) 2 SCC 401 : 1994 SCC (L&S) 642 : (1994) 27 ATC 97, consiudered

L. Chandra Kumar v. Umon of India, (1995) 1 SCC 400 . 1995 SCC (L&S) 321 : (1995
29 ATC 120, referred to

D. Service Law — Administrative Tribunals Act, 1985 — Ss. 5(1) & (2) and
6 — Appointment of Administrative Members held should not be discontinued
— Need for changes in respect of appointments to Tribunals and supervision of
their functioning by an independent body or authority
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It has been urged that the appointment of Administrative Members to
Admunistrative Tribunals be stopped. It is difficult to accept such a contention since
setting up of these Tribunals is founded on the premse that specialist bodies
comprising both trained administrators and those with judicial experience would, by
virtue of theiwr specialised knowledge, be better equipped to dispense speedy and
efficient justice. Since the Selection Committee is now headed by a Judge of the
Supreme Court, nominated by the Chief Justice of India, there is reason to believe
that the Committee would take care to ensure that Administrative Members are
chosen from amongst those who have some background to deal with such cases.

b (Para 95)

Until a wholly independent agency for the administration of all such Tribunals
can be set up, it is desirable that all such Tribunals should be, as far as possible,
under a single nodal ministry which will be in a position 10 oversee the working of
these Tribunals. For a number of reasons that Ministry should appropriately be the
Ministry of Law. 1t would be open for the Ministry, in its turn, to appoint an
independent supervisory body to oversee the working of the Tribunals. This will

€ ensure that if the President or Chairperson of the Tribunal is for some reason unable
1o take sufficient interest in the working of the Tribunal, the entire system will not
languish and the ultimate consumer of justice will not suffer. The creation of a single
umbrella organisation will remove many of the ills of the present system. If the need
arises, there can be separate umbrella organisations at the Central and the State
levels. Such a supervisory authority must ity to ensure that the independence of the
members of all such Tribunals is maintained. To that extent, the procedure for the
g selection of the members of the Tribunals, the manner in which funds are allocated
for the functioning of the Tribunals and all other consequential details will have to
be clearly spelt out. (Para 96)

These suggestions made in respect of appointments to Tribunals and the
supervision of their administrative function need to be considered in detail by those
entrusted with the duty of formalating the policy in this respect. That body will also

g have to take into consideration the comments of expert bodies like the LCI and the
Malimath Committee 1n this regard. It is, therefore, recommended that the Union of
India initiate action in this behalf and afier consulting all concerned, place all these
Tribunals under one single nodal department, preferably the Legal Department.

(Para 97)

E. Service Law — Administrative Tribunals Act, 1985 — S, 5(6) —

Constitutionality of -~ Challenged on the ground that it empowers a Single

f Member Bench or a Bench which does not consist of a Judicial Member to

adjudge the constitutionality of any statutory provision or rule, the Tribunal not

being a substitute of the High Court — Held, the constitutionality of S. 5(6) can

be saved by making the proviso antomatically applicable in such situations —

Hence, whenever a question involving the constitutionality of any provision

arises the matter shail be referred to a two-member Bench, one of whom is a
Judicial Member — Hence, 8. 5(6) is valid and constitutional

g Regarding Section 5(6) of the Administrative Tribunals Act, where a question

involving the interpretation of a statutory provision or rule in relation to the

Constitution arises for the consideration of a Single Member Bench of the

Administrative Tribunal, the proviso to Section 5(6) will automatically apply and the

Chairman or the Member concerned shall refer the matter to a Bench consisting of at

least iwo Members, one of whom must be a Judicial Member. This will ensure that

f Questons involving the vires of a statutory provision or rule will never arise for

adjudication before a Single Member Bench or a Bench which does not consist of a
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Judicial Member. So construed, Section 5(6) will no longer be susceptible to charges
of unconstitutionality and is therefore valid and constitutional. (Paras 98 and 99)

J.B. Chopra v. Union of India, (1987) 1 S8CC 422 ; (1987) 2 ATC 344; M.B. Majumdar v,
Union of India, (1990) 4 SCC 501 : 1991 SCC (L&S) 233 : (1990) 14 ATC 804; Amulya
Chandra Kalita v. Union of India, (1991) 1 SCC 181 : 1991 SCC (L&S) 145 : (1990) 14
ATC 911; RK. Jain v. Union of India, (1993) 4 SCC 119 : 1993 SCC (L&S) 1128 :
(1993) 25 ATC 464; Mahabal Ram (Dr) v. Indian Council of Agricultural Research,
(1994) 2 SCC 401 ; 1994 SCC (L&S) 642 : (1994) 27 ATC 97, considered

M/T/7663/CLA

Advocates who appeared in this case : b
V.R. Reddy, K.N. Bhat and Altaf Ahmed, Additional Solicitors General, Rama Jais, Dr
Shankar Ghosh, Dr D.P. Pal, Sundarananda Pal, KX. Venugopal, B. Sen, N.§,
Hegde, Tapash Ray, M.L. Verma, PP. Rao, Shanti Bhushan, A K. Ganguli, S.
Ramachandra Rao, U.N. Bachawat and Kapil Sibal, Senior Advocates (S.R. Bhat,
N.R. Nath, L. M. Bhat, Ms Hetu Arora, V. Balachandran, G.5. Chatterjee, 8. Pal,
Raja Chatterjee, R.K. Gupta, H.P. Sharma, Rajesh, A.T. Patra, 8. Srivastava, M.A.

Krishnamoorthy, 1.B. Rani, P. Murugan, Ms Aruna Mukherjee, §. Rizvi, D. Krishna, ©
K.K. Saha, JR. Das, Darshan Singh, Rana Mukherjee, Goodwill Indeevar, B.K.
Ghosh, 5. Mukherjee, Bijan Ghosh, T. Anil Komar, D. Mahesh Babu, A. Balaji,
Kumar }. Bey, Jayant Bhushan, Darshan Singh, Suman J. Khaitan, Kiran K. Shah in
person No. 2, NNN. Goswamy, Ms Anil Katiyar, Ms A. Subhashini, A D N. Rao,
Wasim A. Qadri, Dileep Tandon, S. Mandal, Manish Mishra, P. Mahale, Dayan
Krishnan, L.R. Das, D. Ramakrishna Reddy, Ms D. Bharathi Reddy, $.K. Mehta,

Dhurv Mehta, Fazlin Anam, Ms Monika lairath, M.P. Raju, Manmohan, T.UJ. Rajan, ¢
L.]J. Vadakara, Rathin Das, S. Murlidhar, Rana, Ms Sucharita Mukherjeg, Pravir
Choudhary, K.K. Mani, Ms Rani Chhabra, T.V.S.N. Chari, R K, Mchta, Sinha Das &
Co., Ms Lily Thomas, Anip Sachthey, Ms Mridula Ray Bhardwaj and A.

Bhattacharjee, Advocates, with them) for the appearing parties.
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1952 SCR 597 : AIR 1952 SC 196, State of Madras v. V.G. Row 293h
93 L Ed 1556 . 337 US 582 (1948), National Mutual Insurance Co, of the

Distt, of Columbia v, Tidewater Transfer Co. 2924
77 L Ed 1372 ; 289 US 553 (1932), Thomas S. Williams v. Unjted States 292d
I €ranch 137 : 2 L Ed 60 (1803), Marbury v. Madison 293

The Judgment of the Court was delivered by

AHMADI, C.J— The special leave petitions, civil appeals and writ

petitions which together constitute the present batch of matters before us
owe their origin to separate decisions of different High Courts and several

provisions in different enactments which have been made the subject of
challenge. Between them, they raise several distinct questions of law; they
nave, however, been grouped together as all of them involve the
consideration of the following broad issues:

11.
a
12,
13,
b 14
18.
16.
c 17,
18.
19,
d 20.
21.
22,
23.
24,
e
25.
26,
f
g
b

(1) Whether the power conferred upon Parliament or the State
Legislatures, as the case may be, by sub-clause (d) of clause (2) of
Article 323-A or by sub-clause (d) of clause (3) of Article 323-B of the
Constitution, to totally exclude the jurisdiction of ‘all courts’, except
that of the Supreme Court under Article 136, in respect of disputes and
complaints referred to in clause (1) of Article 323-A or with regard to all
or any of the matters specified in clause (2) of Article 323-B, runs
counter to the power of judicial review conferred on the High Courts
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under Articles 226/227 and on the Supreme Court under Article 32 of
the Constitution?

(2) Whether the Tribunals, constituted either under Article 323-A or
under Article 323-B of the Constitution, possess the competence to test
the constitutional validity of a statutory provision/rule?

(3) Whether these Tribunals, as they are functioning at present, can
be said to be effective substitutes for the High Courts in discharging the
power of judicial review? If not, what are the changes required to make
them conform to their founding objectives?

2. We shall confine ourselves to the larger issues raised in this baich of
matters without adverting to the specific facts of each of the matiers; we
shall, however, selectively refer to some of the impugned decisions and the
provisions involved to the extent we find it necessary to do so in order to
appreciate the policy-conflicts in, and to draw the paramecters of, the
controversy before us. The broad principles enunciated in this judgment will,
at a later time, be applied by a Division Bench to resolve the disputes
involved in each of the individual cases.

3. The present controversy has been referred to us by an order of a
Division Bench of this Court, reported in L. Chandra Kumar v. Union of
India', which concluded that the decision rendered by a five-Judge
Constitution Bench of this Court in S.P Sampath Kumar v. Union of India?,
needs to be comprehensively reconsidered. The Order of the Division Bench,
dated 2-12-1994, was rendered after it had considered the arguments in the
first matter before us, CA No. 481 of 1989, where the challenge is to the
validity of Section 5(6) of the Administrative Tribunals Act, 1985. After
analysing the relevant constitutional provisions and the circumstances which
led to the decision in Sampath Kumar case?, the referring Bench reached the
conclusion that on account of the divergent views expressed by this Court in
a series of cases decided after Sampath Kumar case?, the resulting sitwation
warranted a “fresh look by a larger Bench over all the issues adjudicated by
this Court in Sampath Kumar case? including the guestion whether the
Tribunal can at all have an Administrative Member on its Bench, if it were
to have the power of even deciding constitutional validity of a statute or
(Article) 309 rule, as conceded in Chopra case?”. The “post-Sampath Kumar
cases” which caused the Division Bench to refer the present matter to us are
as follows: J.B. Chopra v. Union of India’; M.B. Majumdar v. Union of
India®; Amuiya Chandra Kalita v, Unign of India’; RK. Jain v. Union of
IndiaS; and Mahabal Ram (Dr) v. Indian Council of Agricultural Research’.

1 (1995) 1 SCC 400 . 1995 SCC (L&S) 321 : (1995) 29 ATC 120

2 (1987) 1 SCC 124 (1987) 2 ATC B2

3 7B Choprav Union of India, (1987) 1 SCC 422 : (1987) 2 ATC 344
4 (1990) 4 SCC 50! : 1991 SCC (L&S) 233 : (1990) 14 ATC 804

5 (1991) 1 SCC 181 - 1991 SCC (L&S) 145 - (1990) 14 ATC 911

6 (1993) 4 SCC 119 - 1993 SCC (L.&S) 1128 - (1993) 25 ATC 464

7 (1994) 2 5CC 401 1994 SCC (L&S) 642 (1994)27 ATC 97
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4. Before we record the contentions of the learned counsel who appeared

before us, we must set out the legal and historical background relevant to the
a present case.

5. Part XIV-A of the Constitution was inserted through Section 46 of the
Constitation (42nd Amendment) Act, 1976 with effect from 1-3-1977. It
comprises two provisions, Articles 323-A and 323-B, which have, for the
sake of convenience, been fully extracted hereunder:

PART XIV-A
b TRIBUNALS
323-A. Administrative tribunals—{(1} 323-B.  Tribunals  for  other
Parliament may, by law, provide for the matters.~— (1) The appropriate Legis-
adjudication or trial by administrative lature may, by law, provide for the
ribunals of disputes and complaints with adjudication or iriat by tribunals of
respect to recruitinent and conditions of any disputes, complaints, or offences
c service of persons appomted to public with respect to all or any of the
services and posts in connection with the matters specified in clause (2) with
affairs of the Union or of any State or of respect to which such Legislature has
any local or other authority within the power to make laws.
territory of India or under the control of
the Government of India or of any
corporation owned or controlled by the
d Government.
(2) A law made under clause (1) may— (2) The matters referred to in clause
(1) are the following, namely—

(a) provide for the (@) levy, assessment, collection
establishment of an and enforcement of any tax;
administrative tribunal for

e the Union and a separale
administrative tribunat for
each State or for two or
more States;

{5y specify the jurisdiction, (&) foreign exchange, import
powers {including the power and export across customs
to punish for contempt) and frontiers;

f authority which may be
exerciged by each of the said
tribunals;

(cj provide for the procedure (¢c) industrial and labour
(including provisions as to disputes;
bimitation and rules of

g evidence) to be followed by
the said tribunals;

(d) exclude the jurisdiction of (d) land reforms by way of
all  courts, except the acquisition by the State of
Jjurisdiction of the Supreme any estate as defined in
Court under Armicle 136, Article 31-A or of any rights
with respect to the disputes therein or the extinguish-

h or complaints referred to in ment or modification of any

clause (1); such rights or by way of
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provide for the transfer 1o
each such administrative
tribunal of any cases
pending before any court or
other authority immediately
before the establishment of
such tribunal as would have
been within the jurisdiction
of such tribunal if the causes
of action on which such
suits or procesdings are
based had arisen after such
establishment;

repeal or amend any order
made by the President under
clavse (3} of Articie 371-D;

contain such supplemental,
incidental and consequential
provisions (including
provisions as to fees) as
Parliament may  deem
necessary for the effective
functioning of, and for the
speedy disposal of cases by,
and the enforcement of the
orders of, such tribunals,

(3) The provisions of this article shall
have effect notwithstanding anything m
any other provision of this Constitution
or in any other faw for the time being in

force.

(e

it

2)

(k)

@

(1997) 3 SCC

ceiling on agricultural land
or in any other way;
ceiling on urban property;

elections to either House of
Parliament or the House or
either House of the
Legislature of a State, but
excluding  the  matters
referred to in Article 329
and Article 329-A:
production, procurement,
supply and distribution of
foodstuffs (including edible
oilseeds and oils) and such
other goods as the President
may, by public notification,
declare to be essential goods
for the purpose of this article
and control of prices of such
goods;

offences against laws with
respect to any of the matters
specified in sub-clauses (a)
to (g} and fees in respect of
any of those malters;

any matter incidentat to any
of the matters specified in
sub-clauses (a) to (k).

(3) A law made under clause (1)

may—

(a)

()

provide for the establish-
ment of a hierarchy of
tribunals;

specify the jurisdiction,
powers (including the power
to punish for contempt) and
authority which may be
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exercised by each of the said
tribunals;

(e} provide for the procedure
(including provisions as to
limitation  ang rules of
evidence) to be followed by
the said tribunals;

(@) exclude the Jurisdiction of
all  courts except  the
Jurisdiction of the Supreme
Court under Article 35
With respect to alf oy any of
the matters Salling within he
Jurisdiction  of e said
tribunals;

(e} Pprovide for the transfer 1o
each such tribunal of any
Cases pending before any
Cowrt or any other authority
immediately before the
establishment of  such
tribunal as woyig have been
within the jurisdiction of
such tribunal if the causes of
action on which such suits
Or proceedings are based hagd
arisen after such
establishment;

(4 contain such supplemental,
incidental and consequential
Provisions (including
provisions as rp fees) as the
appropriate Legislature may
deem Necessary  for  the
effective functioning of, and
for the speedy disposal of
cases by, and the
enforcement of the orders of,
such tribunals.

(4} The provisions of this arnticle
shall have effec hotwithstanding
anything in any other provision of thig
Constitution or ip any other law for
the time being in force,

Explanation —In this article, “app-
ropriate Legislature”, in refation to

(emphasig added)
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6. We may now examine the manner in which these constitutional
provisions have been sought to be implemented, the problems that have
consequently arisen, and the manner in which courts have sought to resolve
them. Such an analysis will have to consider the working of the two
provisions separately.

Article 323-A

7. In pursuance of the power conferred upon it by clause (1) of Article
323-A of the Constitution, Parliament enacted the Administrative Tribunals
Act, 1985 (Act 13 of 1985) (bereinafter referred to as “the Act”). The
Statement of Objects and Reasons of the Act indicates that it was in the
express terms of Article 323-A of the Constitution and was being enacted
because a large number of cases relating to service matters were pending
before various courts; it was expected that “the setting up of such
Administrative Tribunals to deal exclusively with service matters would go a
long way in not only reducing the burden of the various courts and thereby
giving them more time to deal with other cases expeditiously but would also
provide to the persons covered by the Administrative Tribunals speedy relief
in respect of their grievances”.

8. Pursuant to the provisions of the Act, the Central Administrative
Tribunal, with five Benches, was established on 1-11-1985. However, even
before the Tribunal had been established, several writ petitions had been
filed in various High Courts as well as this Court challenging the
constitutional validity of Article 323-A of the Constitution as also the
provisions of the Act; the principal viclation complained of being the
exclusion of the jurisdiction of this Court under Article 32 of the
Constitation and of that of the High Courts under Articlie 226 of the
Constitution, Through an interim order dated 31-10-1985, reported as 5.F.
Sampath Kumar v. Union of India8, tis Count directed the carrying out of
certain measures with a view to ensuring the functioning of the Tribunal
along constitutionally-sound principles. Parsuant to an undertaking given to
this Court at the interim stage by the erstwhile Attorney General, an
Amending Act (Act 19 of 1986) was enacted to bring about the changes
prescribed in the aforesaid interim order.

9. When Sampath Kumar case was finally heard, these changes had
already been incorporated in the body and text of the Act. The Court took
the view that most of the original grounds of challenge — which included a
challenge to the constitutional validity of Article 323-A — did not survive
and restricted its focus to testing only the constitutional validity of the
provisions of the Act, In its final decision, the Court heild that though
judicial review is a basic featare of the Constitution, the vesting of the power
of judicial review in an alternative institutional mechanism, after taking 1t
away from the High Courts, would not do violence to the basic structure so
long as it was ensured that the altermative mechanism was an effective and
real substitute for the High Court. Using this theory of effective alternative

& (1985) 4 SCC 458 - 1985 8CC (L&S) 986
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nstitutional mechanisms as its foundation, the Court proceeded to analyse
the provisions of the Act in order to ascertain whether they passed

a constitutional muster. The Court came to the conclusion that the Act, as it
stood at that time, did not measure up to the requirements of an effective
substitute and, to that end, suggested several amendments to the provisions
governing the form and content of the Tribunal. The suggested amendments
were given the force of law by an Amentling Act (Act 51 of 1987) after the
conclusion of the case and the Act has since remained unaltered.

b 10. We may now analyse the scheme and the salient features of the Act
as it stands at the present time, inclusive as it is of the changes suggested in
Sampath Kumar case?. The Act contains 37 sections which are housed in
five Chapters. Chapter I (“Preliminary”) contains three sections; Section 3 is
the definition clause.

11. Chapter 1l (“Establishment of Tribunals and Benches thereof”)
contains Sections 4 to 13. Section 4 empowers the Central Government to
establish: (1) a Central Administrative Tribunal with Benches at separate
places; (2) an Administrative Tribunal for a State which makes a request in
this behalf; and (3) a Joint Administrative Tribunal for two or more States
which enter into an agreement for the purpose. Section 5 states that each
Tribunal shall consist of a Chairman and such number of Vice-Chairmen and
d  Judicial and Administrative Members as may be deemed necessary by the
appropriate Government. Sub-secticn (2} of Section 5 requires every Bench
to ordinarily consist of one Judicial Member and one Administrative
Member. Sub-section (6) of Section 5, which enables the Tribural to
function through Single Member Benches is the focus of some controversy,
as will subsequently emerge, and is fully extracted as under:

“5. (6) Notwithstanding anything contained in the foregoing
provisions of this section, it shall be competent for the Chairman or any
other Member authorised by the Chairman in this behalf to function as a
Bench consisting of a single Member and exercise the jurisdiction,
powers and authority of the Tribunal in respect of such classes of cases
or such matters pertaining to such classes of cases as the Chairman may
by general or special order specify:

Provided that if at any stage of the hearing of any such case or
matter it appears to the Chairman or suich Member that the case or
matter is of such a nature that it ought to be heard by a Bench consisting
of two Members the case or matter may be transferred by the Chairman
or, as the case may be, referred to him for transfer to, such Bench as the
Chairman may deem fit.”

12, Section 6 deals with the qualifications of the personnel of the
Tribunal. Since the first few sub-sections of Section 6 are required to be
considered subsequently, they may be reproduced hereunder:

“6. Qualifications for appointment of Chairman, Vice-Chairman or

h other Members.—(1} A person shall not be qualified for appointment as
the Chairman unless he—
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(a) is, or has been, a Judge of a High Court; or
() has, for at least two years, held the office of Vice-Chairman;
(C) * * *
(2) A person shall not be gualified for appointment as the Vice-

Chairman unless he—

(a) is, or has been, or is qualified to be a Judge of a High Court;
ar

{b) has, for at least two years, held the post of a Secretary to the
Government of India or any other post under the Central or a State
Government carrying a scale of pay which is not less than that of a
Secretary to the Government of India; or

(bb) has for at least five years, held the post of an Additional
Secretary to the Government of India or any other post under the
Central or a State Government carrying a scale of pay which is not
less than that of an Additional Secretary to the Government of India;
or

(c) has, for a period of not less than three years, heid office as a
Judicial Member or an Administrative Member.
(3) A person shall not be qualified for appointment as a Judicial

Member unless he—

(a) is, or has been, or is qualified to be, a Judge of a High Court;
or

() has been a member of the Indian Legal Service and has held -
a post in Grade [ of that Service for at least three years.
(3-A) A person shall not be qualified for appointment as an

Administrative Member unless he—

(a) has, for at least two years, held the post of an Additional
Secretary to the Government of India or any other post under the
Central or a State Government carrying a scale of pay which is not
iess than that of an Additional Secretary to the Government of India;
or

{b) has, for at least three years, held the post of a Joint Secretary
to the Government of India or any other post under the Central or a
State Government carrying a scale of pay which is not less than that
of a Joint Secretary to the Government of India.

and shall, in either case, have adequate administrative experience.”

13. Sub-sections (4), (5) and (6) of Section 6 provide that all the
Members of the Central Administrative Tribunal, the State Administrative
Tribunals and the Joint Administrative Tribunals shall be appointed by the
President; in the case of the State Administrative Tribunals and the Joint
Administrative Tribunals, the President is required to consult the
Governor(s) concerned. Sub-section (7) stipulates that the Chief Justice of
India is also to be consulted in the appointment of the Chairman, Vice-
Chairman and Members of ali the Tribunals under the Act.
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14. Section 8 prescribes the terms of office of the personnel of the
Tribunal as being for a duration of five years from the date of entering into
office; there is also provision for reappointment for another term of five
years. The maximum age-limit permissible for the Chairman and the Vice-
Chairman is 65 years and for that of any other Member is 62 years. Section
10 stipulates that the salaries, terms and conditions of all Members of the
Tribunal are to be determined by the Central Government; such terms are,
however, not to be varied to the disadvantage of any Member after his
appointment.

18. Chapter III (“Jurisdiction, powers and authority of Tribunals™)
consists of Sections 14 to 18. Sections 14, 15 and 16 deal with the
Jurisdiction, powers and authority of the Central Administrative Tribunal,
the State Administrative Tribunals and the Joint Administrative Tribunals
respectively. These provisions make it clear that except for the jurisdiction
of this Court, the Tribunals under the Act will possess the jurisdiction and
powers of every other court in the country in respect of all service-related
matters. Section 17 provides that the Tribunals under the Act will have the
same powers in respect of contempt as are enjoyed by the High Courts.

~16. Chapter IV (“Procedure™) comprises Sections 19 to 27. Section 21
spec:lfles strict limitation periods and does not vest the Tribunals under the
Act with the power to condone delay.

17. Chapter V (“Miscellaneous™), the final Chapter of the Act,
comprising Sections 28 to 37, vests the Tribunals under the Act with
ancillary powers to aid them in the effective adjudication of disputes.

Section 28, the “exclusion of jurisdiction” clause reads as follows:

“28. Exclusion of jurisdiction of courts except the Supreme Court
under Article 136 of the Constitution—On and from the date from
which any jurisdiction, powers and authority becomes exercisable under
this Act by a Tribunal in relation to recruitment and matters concerning
recruitment to any Service or post or service matters concerning
members of any Service or persons appointed to any Service or post, no
court except—

(@) the Supreme Court; or

() any Industrial Tribunal, Labhour Court or other aathority
constituated under the Industrial Disputes Act, 1947 or any other
corresponding law for the time being in force,

shall have, or be entitled to exercise any jurisdiction, powers or authority

in relation to such recruitment or matters concerning such recruitment or

such service matters.”

18. A facet which is of vital relevance to the controversy before us, and
consequently needs to be emphasised, is that Section 28, when originally
enacted, was in the express terms of clause (2){d) of Article 323-A of the
Constitution and the only exception made in it was in respect of the
jurisdiction of this Court under Article 136 of the Constitution. However,
before the final hearing in Sampath Kumar case? the provision was further

|
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amended to also save the jurisdiction of this Court under Article 32 of the
Constitution; this aspect has been noted in the judgment of Misra, J. in
Sampath Kumar case? (at para 14). Since the Court in Sampath Kumar case? a
had restricted its focus to the provisions of the Act, it expressed itself to be
satisfied with the position that the power of judicial review of the Apex
Court had not been tampered with by the provisions of the Act and did not
venture to address the larger issue of whether clause (2)(d) of Article 323-A

of the Constitution also required a similar amendment.

19. Section 29 provides for the transfer to the Tribunals under the Act, of b
all service matters pending in every existing fora before their establishment.
The only exception carved out is in respect of appeals pending before High
Courts. Section 35 vests the Central Government with rule-making powers
and Section 36 empowers the appropriate Government to make rules to
implement the provisions of the Act and the matters specified in it. By virtue
of Section 37, the rules made by the Central Government are required to be €
laid before Parliament and, in the case of rules made by State Governments,
before the State Legislature(s) concerned.

20. The Act and its provisions will be analysed in the course of this
judgment. However, a preliminary appraisal of the framework of the Act
would indicate that it was intended to provide a self-contained, almost
wholly exclusive (the exceptions being specified in Section 28) forum for ¢
adjudication of all service-related matters. The Tribunals created under the
Act were intended to perform a substitutional role as opposed to — and this
distinction is of crucial significance — a supplemental role with regard to
the High Courts.

21. According to the information provided to us by Mr K.N. Bhat, the
learned Additional Solicitor General, apart from the Central Administrative
Tribunal which was established on 1-11-1985, eight States have set up State
Administrative Tribunals, all of which are presently functioning. The States,
along with the date of establishment of the particular State Administrative
Tribunals, are as follows: Andhra Pradesh (1-11-1989), Himachal Pradesh
(1-9-1986), Karnataka (6-10-1986), Madhya Pradesh (2-8-1988),
Maharashtra (8-7-1989), Orissa (14-7-1986), Tamil Nadu (12-12-1988) and
West Bengal (16-1-1995),

22, We may now analyse the “post-Sampath Kumar cases” which find
mention in the order of the referring Bench. In J.B. Chopra case® a Division
Bench of this Court had occasion to consider one of the specific questions
that has now arisen for our consideration, viz., whether the Central
Administrative Tribunal constituted under the Act has the authority and the
jurisdiction to strike down a rule framed by the President of India under the
proviso to Article 309 of the Constitution as being violative of Articles 14
and 16(1) of the Constitution. When the matter came up before the Division
Bench, the issue was still being considered by the Constitution Bench in
Sampath Kumar case?. The Division Bench, therefore, defetred its judgment
till the final pronouncement of the decision in Sampath Kumar case?.
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Thereafter, it analysed the Constitution Bench’s decision to arrive at the
conclusion that (SCC p. 423, para 2)

“the Administrative Tribunal being a substitute of the High Court had

the necessary jurisdiction, power and authority to adjudicate upon all

disputes relating to service matters including the power to deal with all
questions pertaining to the constitutional validity or otherwise of such
laws as offending Articles 14 and 16(1) of the Constitution”.

23. An aspect which needs to be emphasised is that the Constitution
Bench in Sampath Kumar case? had not specifically addressed the issue
whether the Tribunals under the Act would have the power to strike down
statutory provisions or rules as being constitutionally invalid. However, the
Division Bench in J.B. Chopra case? felt that this proposition would follow
as a direct and logical consequence of the reasoning employed in Sampath
Kumar case?,

24. In M.B. Majumdar case®* a Division Bench of this Court had to
confront the contention, based on the premise that in Sampath Kumar case?
this Court had equated the Tribunals established under the Act with High

. ~=Courts, that the Members of the Central Administrative Tribunal must be

paid the same salaries as were payable to Judges of the High Court. The
Court, after analysing the text of Article 323-A of the Constitution, the
provisions of the Act, and the decision in Sampath Kumar case?, rejected the
contention that the Tribunals were the equals of the High Courts in respect of
their service conditions. The Court clarified that in Sampath Kumar case?,
the Tribunals under the Act had been equated with High Courts only to the
extent that the former were to act as substitutes for the latter in adjudicating
service matters; the Tribunals could not, therefore, seek parity for all other
purposes,

25. In Amulya Chandra cese’ a Division Bench of this Court had to
consider the question whether a dispute before the Central Administrative
Tribunal could be decided by a single Administrative Member, The Court
took note of sub-section (2) of Section 5 of the Act which, as we have seen,
stipulates that a Bench of a Tribunal under the Act should ordinarily consist
of a Judicial Member and an Administrative Member, as also the relevant
observations in Sampath Kumar case?, to conclude that under the scheme of
the Act, all cases should be heard by a Bench of two Members. It appears
that the attention of the Court was not drawn towards sub-section (6) of
Section 5 which, as we have noticed, enables a single Member of a Tribunal
under the Act to hear and decide cases.

26. The same issne arose for consideration before another Bench of this
Court in Dr Mahabal Ram case’. The Court took note of the decision in
Amulya Chandra case® and, since the vires of sub-section (6) of Section 3 of
the Act was not under challenge, held that sub-sections (2} and (6) of
Section 5 are to be harmoniously construed in the following manner; (SCC
at p. 404 para 6)
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*... There is no doubt that what has been said in Sampath Kumar
case? would require safeguarding the interest of litigants in the matter of
disposal of their disputes in a judicions way. Where complex questions a
of law would be involved the dispute would require serious
consideration and thorough examination. There would, however, be
many cases before the Tribunal where very often no constitutional issues
or even legal points would be involved.... We are prepared to safeguard
the interests of claimants who go before the Tribunal by holding that
while allocating work to the Single Member — whether judicial or b
administrative — in terms of sub-section (6), the Chairman should keep
in view the nature of the litigation and where questions of law and for
interpretation of constitutional provisions are involved they should not
be assigned to a Single Member. In fact, the proviso itself indicates
Parliament’s concern to safeguard the interest of claimants by casting an
obligation on the Chairman and Members who hear the cases to refer to ¢
a regular bench of two members such cases which in their opinion
require 0 be heard by a Bench of two Members. We would like to add
that it would be open to either party appearing before a Single Member
to suggest to the Member hearing the matter that it should go to a Bench
of two Members. The Member should ordinarily allow the matter 1o go
to a Bench of two Members when so requested. This would sufficiently ¢
protect the interests of the claimants and even of the administrative
system whose litigations may be before the Single Member for
disposal.... The vires of sub-section (6) has not been under challenge
and, therefore, both the provisions in Section S have to be construed
keeping the legislative intention in view. We are of the view that what
we have indicated above brings out the true legislative intention and the g
prescription in sub-section (2) and the exemption in sub-section (6) are
rationalised.” {emphasis supplied)
27. In RK. Jain v. Union of India® a Division Bench of this Court

consisting of three of us [Ahmadi, J. (as he then was), and Punchhi and
Ramaswamy, JJ.] had occasion to deal with complaints concerning the
functioning of the Customs, Excise and Gold Control (Appellate) Tribunal, f
which was set up by exercising the power conferred by Article 323-B. In his
leading judgment, Ramaswamy, J. analysed the relevant constitutional
provisions, the decisions in Sampath Kumar®, J.B. Chopra® and M.B.
Majumdar* 1o hold that the Tribunals created under Articles 323-A and
323-B could not be held to be substitates of High Courts for the purpose of
exercising jurisdiction under Articles 226 and 227 of the Constitution. g
Having had the benefit of more than five years’ experience of the working of
these altemnative institutional mechanisms, anguish was expressed over their
ineffectiveness in exercising the high power of judicial review. It was
recorded that their performance had left much to be desired. Thereafter, it
was noted that the sole remedy provided, that of an appeal to this Court
under Article 136 of the Constitution, had proved to be prohibitively costly A
while also being inconvenient on account of the distances involved. It was
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suggested that an expert body like the Law Commission of India should
study the feasibility of providing an appeal to a Bench of two Judges of the
a High Court concerned from the orders of such Tribunals and also analyse the
working of the Tribunals since their establishment, the possibility of
inducting members of the Bar to man such Tribunals etc. It was hoped that
the recommendations of such an expert body would be immediately adopted
by the Government of India and remedial steps would be initiated to
overcome the difficulties faced by the Tribunals, making them capable of
b dispensing effective, inexpensive and satisfactory justice.
28. In a separate but concurring judgment, Ahmadi, J. (as he then was)
speaking for himself and Punchhi, J., endorsed the recommendations in the
following words: 5 (SCC p. 134, para 8)

“... [The time is ripe for taking stock of the working of the various
tribunals set up in the country after the insertion of Articles 323-A and
c 323-B in the Constitution. A sound justice delivery system is a sine qua
non for the efficient governance of a country wedded to the rule of law.
An independent and impartial justice delivery system in which the
litigating public has faith and confidence alone can deliver the goods.
Afier the incorporation of these two articles, Acts have been enacted
whereunder tribunals have been constituted for dispensation of justice.
d Sufficient time has passed and experience gained in these last few years
for taking stock of the situation with a view to finding out if they have
served the purpose and objectives for which they were constituted.
Complaints have been heard in regard to the functioning of other
tribunals as well and it is time that a body like the Law Commission of
India has a comprehensive look-in with a view to suggesting measures
e for their improved functioning. That body can also suggest changes in
the different statutes and evolve a model on the basis whereof tribunals
may be constituted or reconstituted with a view to ensuring greater
independence. An intensive and extensive study needs to be undertaken
by the Law Commission in regard to the constitution of tribunals under
various statutes with a view to ensuring their independence so that the
f public confidence in such tribunals may increase and the quality of their
performance may improve, We strongly recommend to the Law
Commission of India to undertake such an exercise on priority basis. A
copy of this judgment may be forwarded by the Registrar of this Court to
the Member-Secretary of the Commission for immediate action.”
29. During the hearing, we requested the learned Additional Solicitor
g  General of India, Mr K.N. Bhat, to inform us of the measures undertaken to
implement the directions issued by this Court in R.K. Jain caseS. We were
told that the Law Commission had in fact initiated a performance analysis on
the lines suggested in the judgment; however, when the Division Bench
issued its order indicating that Sampath Kumar case? might have to be
reviewed by a larger Bench, further progress on the study was halted.
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30. We may now apply ourselves to analysing the decision which has
been impugned in one of the matters before us, CA No. 169 of 1994. The
judgment, Sakinala Hari Nath v. State of A.P%, rendered by a Full Bench of
the Andhra Pradesh High Court, has declared Article 323-A(2)(d) of the
Constitution to be unconstitutional to the extent it empowers Parliament to
exclude the jurisdiction of the High Courts under Article 226 of the
Constitution; additionally, Section 28 of the Act has also been held to be
unconstitutional to the extent it divests the High Courts of jurisdiction under
Article 226 in relation to service matters,

31. The judgment of the Court, delivered by M.N. Rao, J. has, in an
elaborate manner, viewed the central issues before us against the backdrop
of several landmark decisions delivered by Constitution Benches of this
Court as also the leading authorities in comparative constitutional law. The
Judgment has embarked on a wide-ranging quest, extending to the American,
Australian and British jurisdictions, to ascertain the true import of the
concepts of “judicial power”, “judicial review” and other reiated aspects.
The judgment has also analysed a contention based on Article 371-D of the
Constitution, but, since that aspect is not relevant to the main controversy
before us, we shall avoid its discussion,

32. The judgment of the Andhra Pradesh High Court has, after analysing
various provisions of our Constitution, held that under our constitutional
scheme the Supreme Court and the High Courts are the sole repositories of
the power of judicial review. Such a power, being inclusive of the power to
pronounce upon the validity of statutes, actions taken and orders passed by
individuals and bodies falling within the ambit of the expression “State” in
Article 12 of the Constitution, has only been entrusted to the constitutional
courts, i.e., the High Courts and this Court. For this proposition, support has
been drawn from the rulings of this Court in Kesavananda Bharati v. State of
Keralal®, Special Reference No. 1 of 1964 (Keshav Singh, Re)!, Indira
Nehru Gandhi v. Raj Narain'2, Minerva Mills Lid v. Union of India'3,
Kihoto Hollohan v. Zachillhu'4 and certain other decisions, all of which have
been extensively analysed and profusely quoted from,

33. Analysing the decision in Sampath Kumar case? against this
backdrop, it is noted that the theory of alternative institutional mechanisms
established in Sampath Kumar case? is in defiance of the proposition laid
down in Kesavananda Bharati case!0, Keshay Singh, Re!! and Indira Gandhi
case'2, that the constitutional Courts alone are competent to exercise the

~ power of judicial review to pronounce upon the constitutional validity of

statutory provisions and rules. The High Court, therefore, felt that the

9 (1993) 2 An WR 484 (1994) 1 APLJ | (FB)
10 (1973) 4 5CC 225

11 (1965) 1 SCR 413 ; AIR 1965 SC 745

12 1975 Supp SCC 1

13 (1980) 3 5CC 625

14 1992 Supp (2) SCC 651
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decision in Sampath Kumar case?, being per incuriam, was not binding upon
it. The High Court also pointed out that, in any event, the issue of

a constitutionality of Article 323-A(2)(d} was neither challenged nor upheld in
Sampath Kumar case? and it could not be said to be an authority on that
aspect.

34, Thereafter, emphasising the importance of service matters which
affect the functioning of civil servants, who are an integral part of a sound
governmental systemn, the High Court held that service matters which

b involve testing the constitutionality of provisions or rules, being matters of
grave import, could not be left to be decided by statutorily created
adjudicatory bodies, which would be susceptible to executive influences and
pressures. It was emphasised that in respect of constitutional courts, the
Framers of our Constitution had incorporated special prescriptions to ensure
that they would be immune from precisely such pressures. The High Court

¢ also cited reasons for holding that the sole remedy provided, that of an
appeal under Article 136 to this Court, was not capable of being a real
safeguard, It was also pointed out that even the saving of the jurisdiction of
this Court under Article 32 of the Constitution would not help improve
matters. It was, therefore, concluded that although judicial power can be
vested in a Court or Tribunal, the power of judicial review of the High Court

d under Article 226 could not be excluded even by a constitutional

amendment.

Article 323-B

35. This provision of the Constitution empowers Parliament or the State
Legislatures, as the case may be, to enact laws providing for the adjudication
or trial by Tribunals of disputes, complaints or offences with respect to a
wide variety of matters which have been specified in the nine sub-clauses of
clause (2) of Article 323-B. The matters specified cover a wide canvas
including inter alia disputes relating to tax cases, foreign exchange matters,
industrial and labour cases, ceiling on urban property, election to State
Legislatures and Parliament, essential goods and their distribution, criminal
offences etc. Clause (3) enables the Legislature concerned to provide for the
establishment of a hierarchy of Tribunals and to lay down their jurisdiction,
the procedure to be followed by them in their functioning, etc. Sub-clause
(d) of clausg (3) empowers the Legislature concerned to exclude the
jurisdiction of all courts, except the jurisdiction of the Supreme Court under
Article 136 of the Constitution, with respect to all or any of the matters
falling within the jurisdiction of the Tribunals. The constitutional provision,
8  therefore, invests Parliament or the State Legislatures, as the case may be,

with powers to divest the traditional courts of a considerable portion of their

judicial work.
36. According to the information provided to us by Mr K.N. Bhat, the
learned Additional Solicitor General, until the present date, only four
p Tribunals have been created under Article 323-B pursuant to legislations
enacted by the Legislatures of three States. The first of these was the West
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Bengal Taxation Tribunal which was set up in 1989 under the West Bengal
Taxation Tribunal Act, 1987. Similarly, the Rajasthan Taxation Tribunal was

set up in 1995 under the Rajasthan Taxation Tribunal Act, 1995. The State of a
Tami} Nadu has set up two Tribunals by utilising the power conferred upon it

by Article 323-B. The first of these was the Tamil Nadu Land Reforms
Special Appellate Tribunal which was established on 1-11-1990 under the
Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Amendment Act,
1985 to deal with all matters relating to land reforms arising under the Tamil
Nadu Land Reforms (Fixation of Ceiling on Land) Act, 1961. Later, the b
Tamil Nadu Taxation Special Tribunal was established on 22-12-1995 under
the Tamil Nadu Taxation Special Tribunal Act, 1992 to deal with cases
arising under the Tamil Nadu General Sales Tax Act and Additional Sales
Tax Act.

37. Certain problems have arisen in the functioning of these Tribunals
especially in respect of the manner in which they exclude the jurisdiction of ©
their respective High Courts. This aspect can be illustrated by briefly
adverting to the broad facts of two of the matters before us. CAs Nos. 1532-

33 of 1993 arise as a result of conflicting orders issued by the West Bengal
Taxation Tribunal and the Calcutta High Court. Certain petitioners had
challenged the constitutional validity of some provisions in three legislations
enacted by the West Bengal Legislature before the West Bengal Taxation do
Tribunal. After examining the matter and hearing the arguments advanced in
response by the State of West Bengal, the West Bengal Taxation Tribunal, by

its Order dated 9-10-1991, upheld the constitutional validity of the impugned
provisions. Thereafter, the constitutional validity of the same provisions was
challenged in a writ petition before the Calcutta High Court. During the
proceedings, the State of West Bengal raised the preliminaty objection that e
by virtue of Section 14 of the West Bengal Taxation Tribunal Act, 1987,
which excluded the jurisdiction of the High Court in all matters within the
jurisdiction of the Taxation Tribunal, the Caicutta High Court had no
jurisdiction to entertain the writ petition. However, the High Court
proceeded with the case and, by its judgment dated 25-1 1-1992, declared the
impugned provisions to be unconstitutional. These developments have f
resulted in an interesting situation, where the same provisions have
aiternately been held to be constitutional and unconstitutional by two
different fora, each of which considered itself to be empowered to exercise
jurisdiction.

38. SLP No. 17768 of 1991 seeks to challenge a judgment of the Madras
High Court which has held that the establishment of the Tamil Nadu Land ¢
Reforms Special Appellate Tribunal will not affect the powers of the Madras
High Court to issue writs. This decision is based on the reasoning that the
Legislature of the State had no power “to infringe upon the High Courts”
power to issue writs under Article 226 of the Constitution and to exercise its
power of superintendence under Article 227 of the Constitution™.

39, It is against these circumstances that we must now test the
propositions put forth for our consideratjon,
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Submissions of the counsel
40. We have heard the submissions of several learned Senior Counsel
@ who appeared for the various parties before us. Mr Rama Jois and Mr Shanti
Bhushan, through their respective arguments, urged us to review the decision
in Sampath Kumar case? and to hold Article 323-A(2Xd) and Article
323-B(3)(d) of the Constitution to be unconstitutional to the extent they
allow Tribunals created under the Act to exclusively exercise the jurisdiction
vested in the High Courts under Articles 226 and 227 of the Constitution. On
b the other hand, Mr Bhat, the learned Additional Solicitor General, Mr PP,
Rao, and Mr K.K. Venugopal urged us to uphold the validity of the
impugned constitutional provisions and to allow such Tribunals to exercise
the jurisdiction under Article 226 of the Constitution. We have also heard
arguments advanced on behalf of the Registrar of the Principal Bench of the
Central Administrative Tribunal, who was represented before us by Mr Kapil
¢ Sibal. Mr V.R. Reddy, the learned Additional Solicitor General, urged us to
set aside the judgment of the Madras High Court which affects the
Jurisdiction of the Tamil Nadu Land Reforms Special Appellate Tribunal,
Certain other counsel have also addressed us in support of the main
arguments advanced.

41. Mr Rama Jois, learned counsel for the petitioner in WP No. 918 of
9 1992, contended as follows:

(i} Section 5(6) of the Act, insofar as it allows a Single Member
Bench of a Tribunal to test the constitutional validity of a statutory
provision, is unconstitutional. This proposition flows from the decisions
in Sampath Kumar case, Amulya Chandra case’ and Dr Mahabal Ram
case’. In Sampath Kumar case® this Court had required a Bench of a
Tribunal to ordinarily consist of a Judicial Member and an
Administrative Member, Consequently, Section 5(2) of the Act was
accordingly amended; however, since Section 5(6) was not amended
simuitaneously, the import of the observations in Sampath Kumar case®
can still be frustrated. Even if the theory of altemative institutional
mechanisms adopted in Sampath Kumar case, is presumed to be correct,
Section 5(6) of the Act will have to be struck down as a Single Member
Bench of a Tribunal cannot be considered to be a substitute for the
exercise of the power of a High Court under Article 226 of the
Constitution.

(i) The impugned provisions of the Constitution, insofar as they
exclude the jurisdiction of the Supreme Court and the High Courts under
Articles 32 and 226 of the Constitution, are unconstitutional. This is for
the reason that:

(2) Parliament cannot, in exercise of its constituent power,
confer power on Parliament and the State Legislatures to exclude the
constitutional jurisdiction conferred on the High Courts as the power

h to amend the Constitution cannot be conferred on the Legislatures;
and
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(b) these provisions violate the basic structure of the
Constitution insofar as they take away the power of judicial review
vested in the Supreme Court under Article 32 of the Constitution
and the High Courts under Articles 226 and 227 of the Constitution.
While the Tribunals constituted under Articles 323-A and 323-B can
be vested with the power of judicial review over administrative
action, the power of judicial review of legislative action cannot be

. conferred upon them. This proposition flows from Kesavananda

Bharati case'® where it was held that under our constitutional

scheme, only the constitutional courts have been vested with the

power of judicial review of legislative action.

(iif) While the provisions of the Act do not purport to affect the
sacrosanct jurisdiction of the Supreme Court under Article 32 of the
Constitution, Articles 323-A and 323-B allow Parliament to pursue such
a course in future and are therefore liable to be struck down.

(iv) The decision in Sampath Kumar case was founded on the hope
that the Tribunals would be effective substitutes for the High Courts.
This position is neither factually nor legally correct on account of the
following differences between High Courts and these Tribunals:

{a) The High Courts enjoy vast powers as a consequence of their
being courts of record under Article 215 of the Constitution and also
possess the power to issue Certificates of Appeal under Articles 132
and 133 of the Constitution in cases where they fee! that a decision
of this Court is required. This is not so for Tribunals.

(b) The qualifications for appointment of a High Court Judge
and the constitutional safeguards provided ensure the independence
of and efficiency of the Judges who man the High Courts. The
conditions prescribed for Members of Tribunals are not comparable.

(¢) While the jurisdiction of the High Courts is constitutionally
protected, a Tribunal can be abolished by simply repealing its parent
statute.

(d) While the expenditure of the High Courts is charged to the
Consolidated Fund of the States, the Tribunals are dependent upon
the appropriate Government for the grant of funds for meeting their
expenses. These and other differences give rise to a situation
whereby the Tribunals, being deprived of constitutional safeguards
for ensuring their independence, are incapable of being effective
substitutes for the High Courts.

(v) Under our constitutional scheme, every High Court has, by virtue
of Articles 226 and 227 of the Constitution, the power to issue
prerogative writs or orders to all authorities and instrumentalities of the
State which function within its territorial jurisdiction. In such a situation,
no authority or Tribunal located within the territorial jurisdiction of a
High Court can disregard the law declared by it. The impugned
constitutional provisions, insofar as they seek to divest the High Courts

A2l
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of their power of superintendence over all Tribunals and Courts situated
within their territorial jurisdiction, violate the basic structure of the
a Constitution.

(vi) In view of the aforestated propositions, the decision in Sampath
Kumar case® requires a comprehensive reconsideration.
42, Mr Shant1 Bhushan, appearing for the respondent in CAs Nos. 1532-
33 of 1996, advanced the following submissions:
b (i) The 42nd Amendment to the Constitution, which introduced the
impugned constitutional provisions, must be viewed in its historical
context. The 42nd Amendment, being motivated by a feeling of distrust
towards the established judicial institutions, sought, in letter and spirit,
to divest constitutional courts of their jurisdiction. The aim was to vest
such constitutional jurisdiction in creatures whose establishment and
functioning could be controlled by the executive. Such an intent is
manifest in the plain words of Articles 323-A and 323-B which oust the
jurisdiction vested in this Court and the High Courts under Anticles 32,
226 and 227 of the Constitution.

(i) The validity of the impugned provisions has to be determined
irrespective of the manner in which the power conferred by them has
d been exercised. In Sampath Kumar case? this Court restricted its enquiry
to the Act, which did not oust the jurisdiction under Article 32, and did
not explore the larger issue -of the constitutionality of Article
323-A(2)(d), which in express terms permits Parliament to oust the
jurisdiction of the Supreme Court. This was not the correct approach as
the constjtutionality of a provision ought not to be judged only against
e the manner in which power is sought to be exercised under it. The
correct test is to square the provision against the constitutional scheme
and then pronounce upon its compatibility. The vice in Article
323-A(2){d) is that it permits Parliament to enact, at a future date, a law
to exclude the jurisdiction of this Court under Article 32, Being
possessed of such potential for unleashing constitutional mischief in the
f future, its vires cannot be sustained.
(iif) The power of judicial review vested in this Court under Article
32 and the High Courts under Article 226 is part of the basic structure of
the Constitution. The relevant portions of the decisions in Kesavananda
Bharati case'®, Fertilizer Corpn. Kamgar Union (Regd.) v. Union of
India'5 and Delhi Judicial Service Assn. v. State of Gujarar', highlight
g the importance accorded to Article 32 of the Constitution.
({v) The theory of alternative institutional mechanisms advocated in
Sampath Kumar case? ignores the fact that judicial review vested in the
High Courts consists not only of the power conferred upon the High
Courts but also of the High Courts themselves as institutions endowed
with glorious judicial traditions. The High Courts had been in existence

15 (1981} 1 SCC 568
16 (1991) 4 SCC 406
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since the 19th century and were possessed of a hoary past enabling them

to win the confidence of the people. It is this which prompted the
Framers of our Constitution to vest such constitutional jurisdiction in g
them. A Tribunal, being a new creation of the execuwtive, would not be
able to recreate a similar tradition and environment overmight,
Consequently, the alternative mechanisms would not, in the absence of

an atmosphere conducive to the building of traditions, be able to act as
effective alternatives to High Courts for the exercise of constitutional
jurisdiction. In Union of India v. Pratibha Bonnerjea'? this Court has b
analysed the special constitutional status of Judges of High Courts and
explained how they are distinct from other tiers of the judiciary.

43. Mr A K. Ganguli, appearing for the second and third respondents in
CAs Nos. 1532-33 of 1993, adopted the arguments of Mr Rama Jois and Mr
Bhushan. In addition, he cited certain aunthorities in support of his contention
that the power to interpret the provisions of the Constitution is one which ¢
has been solely vested in the constitutional courts and cannot be bestowed
on newly-created quasi-judicial bodies which are susceptible to executive
influences.

44. Mr K N. Bhat, the learned Additional Solicitor General of India
represented the Union of India which is a party in CA No. 169 of 1994 and
CANo. 481 of 1989. His contentions are as follows: d

(i) Clause 2(d) of Article 323-A and clause 3(d) of Article 323-B
ought not to be struck down on the ground that they exclude the
jurisdiction of this Court under Article 32 of the Constitution. On
account of several decisions of this Court, it is a well-established
proposition in law that the jurisdiction of this Court under Article 32 of
the Constitution is sacrosanct and is indisputably a part of the basic
structure of the Constitution, This position had been clearly enunciated
well before the 42nd Amendment to the Constitution was conceived.
Therefore, Parliament must be deemed to have been aware of such a
position and it must be concluded that the jurisdiction under Article 32
was not intended to be affected. However, the jurisdiction of the High
Courts under Article 226 was sought to be removed by creating
alternative institutional mechanisms. The theory enunciated in Sampath
Kumar case? is based on sound considerations and does not require any
reconsideration.

(i) Alternatively, Articles 323-A and 323-B do not seck to exclude
the supervisory jurisdiction of the High Courts over all Tribunals
situated within their territorial jurisdiction. Viewed from this
perspective, the High Courts would still be vested with constitutional
powers to exercise corrective or supervisory jurisdiction,

(iif) Since the decisions of this Court in Amulya Chandra case® and
Dr Mahabal Ram case’? had clearly held that matters relating to the vires
of a provision are to be dealt with by a Bench consisting of a Judicial p

17 (1995) 6 SCC 765 : 1996 SCC (L&S) 92 - (1996) 32 ATC 58
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Member and these guidelines will be followed in future, there is no vice
of unconstitutionality in Section 5(6).
45. Mr PP Rao, learned counsel for the State of Andhra Pradesh in CA

No. 196 of 1994 and the connected special leave petitions, put forth the
following submissions:

(i) The matter before us involves a very serious, live problem which
needs to be decided by adopting a pragmatic, cooperative approach
instead of by a dogmatic, adversarial process. It is a fact that the
Administrative Tribunals which were conceived as substitutes for the
High Courts have not lived up to the expectations and have instead,
proved to be inadequate and ineffective in several ways. However, the
striking down of the impugned constitutional provisions would, instead
of remedying the problem, contribute to its worsening. The problem of
pendency in High Courts which has been a cause for concern for several
decades, has been focussed upon by several expert committees and
commissions. The problem of enormous increase in the volume of fresh
institution coupled with massive arrears has necessitated the seeking of
realistic solutions in order to prevent the High Courts from becoming
incapable of discharging their functions. The consistent view of these
expert committees has been that the only manner in which the situation
can be saved is by transferring some of the jurisdiction of the High
Cousts, in relatively less important areas, to specially constituted
Tribunals which would act as substitutes for the High Courts. In
Sampath Kumar case® this Court was required to test the constitutional
validity of providing for such a substitute to the High Courts in the
shape of Administrative Tribunals. While deciding the case, this Court
@ had actually monitored the amendments to the Act by a series of orders

and directions given from time to time as the learned Attorney General
had offered to effect the necessary amendments to the Act to remove its
defects. After the necessary amendments were made to the Act, this
Court was satisfied that there was no need to strike it down as it was of
the view that the Act would provide an effective alternative forum to the
f High Courts for the resolution of service disputes. However, the actual
functioning of the Tribunals during the last decade has brought forth
several deficiencies which need to be removed. The remedy, however,
lies not in striking down the constitutional provisions involved but in
allowing the Union of India to further amend the Act so as to ensure that
the Tribunals become effective altemative fora.
g (i) Article 323-A(2)d) does not violate the basic structure of the
Constitution. The relevant observations in Kesavananda Bharati case'®
show that there is an inherent distinction between the individual
provisions of the Constitution and the basic features of the Constitution.
While the basic features of the Constitution cannot be changed even by
amending the Constitution, each and every provision of the Constitution
can be amended under Article 368. The majority judgments in
Kesavananda Bharati case'® emphatically state that the concept of
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separation of powers is a basic feature of the Constitution. It, therefore,

follows that the power of judicial review, which is a necessary

concomitant of the independence of the judiciary, is also a basic feature a

of our Constitution. However, it does not follow that specific provisions

such as Article 32 or Anicle 226 are by themselves part of the basic

structure of the Constitution. In this regard, the history of Article 31,

which contained a Fundamental Right to Property and was shifted from

Part III to Chapter IV of Part XII can be cited by way of an example.

(ifi) The essence of the power of judicial review is that it must b
always remain with the judiciary and must not be surrendered to the
executive or the legislature. Since the impugned provisions save the
jurisdiction of this Court under Article 136, thereby allowing the
judiciary to have the final say in every form of adjudication, it cannot be
said that the basic feature of judicial review had been violated. The
constitutional bar is against the conferment of judicial power on ¢
agencies outside the judiciary. However, if within the judicial set-up,
arrangements are made in the interests of better administration of justice
to limit the jurisdiction under Articles 32 and 226 of the Constitution,
there can be no grievance. In fact, it is in the interest of better
administration of justice that this Court has developed a practice, even in
the case of violation of Fundamental Rights, of requiring parties to ¢
approach the High Court concerned under Article 226 instead of directly
approaching this Court under Article 32 of the Constitution. This,
undoubtedly, has the effect of limiting the jurisdiction of this Court
under Article 32 but, being necessary for proper administration of
justice, cannot be challenged as unconstitutional. Service matters, which
are essentially in the nature of in-house disputes, being of lesser €
significance than those involving Fundamental Rights, can also be
transferred to Tribunals on the same reasoning.

(iv) By virtue of Order XXVII-A, Rule 1-A, ordinary civil courts are
empowered to adjudicate upon questions of vires of statutory rules and
instruments. In view of this situation, there is no constitutiona! difficulty
in empowering Tribunals to have similar powers. 4

(v) Alternatively, in case we are inclined to take the view that the
power of judicial review of legislative enactments cannot in any event
be conferred on any other Court or Tribunal, we may use the doctrine of
reading down to save the impugned constitutional provisions. So
construed, the High Courts would continue to have jurisdiction to decide
the vires of an Act even in the area of service disputes and would, g
therefore, perform a supervisory role over Tribunals in respect of matters
involving constitutional questions.

46. Mr K.K. Venugopal, representing the State of West Bengal in SLP
No. 1063 of 1996 and CAs Nos. 1532-33 of 1993, began by reiterating the
contention that the impugned provisions do not seek to oust the jurisdiction
of this Court under Article 32 which is a basic feature of the Constitution.
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His alternative contention was that since the provisions do not exclude the
jurisdiction under Article 136 and since Article 32(3) itself conceives of the
a delegation of that jurisdiction, the ouster of the jurisdiction under Article 32
was not unconstitutional. This submission was based on the reasoning that,
in the absence of any specific constitutional prohibition, both Parliament and
the State Legislatures were vested with sufficient legislative powers to effect
changes in the original jurisdiction of this Court as well as the High Counts.
He then stated that in the event that we are not inclined to hold in accordance
b with either of the earlier contentions, the doctrine of severability should be
applied to excise the words “under Article 136” from the provisions and thus
save them from the vice of unconstitutionality. Thereafter, he endeavoured to
impress upon us the jurisprudential soundness of the theory of alternative
institutional mechanisms propounded in Sampath Kumar case?. He then
contended that the shortfalls in the constitution of the Tribunals, the
¢ selection of their personnel, the methods of their appointment etc. are a
consequence of legislative and executive errors of judgment; these shortfalis
cannot affect the constitutionality of the parent constitutional provisions. He
concluded by declaring that these constitutional amendments were lawfully
incorporated by the representatives of the people in exercise of the
constituent power of Parliament to remedy the existing problem of
d inefficacious delivery of justice in the High Courts. He counselled us not to
substitute our decision for that of the policy evolved by Parliament in
exercise of its constituent power and urged us to suggest suitable
amendments, as was done in Sampath Kumar case, to make up for the
shortfalls in the existing system.

47. Mr Kiran K. Shah, the petitioner in WP No. 789 of 1990, who is a
e lawyer practising before the Ahmedabad Bench of the Central

Administrative Tribunal, sought to apprise us of the practical problems faced

by advocates in presenting their cases before the Central Administrative

Tribunal and of several complaints regarding the discharge of their official

duties.

48. The Registrar of the Principal Bench of the Central Administrative
f Tribunal, who is the second respondent in CA No. 481 of 1989, was
represented before us by Mr Kapil Sibal. The case of the Registrar is that the

Tribunals, as they are functioning at present, are not effective substitutes for

the High Courts. However, the creation of alternative institutional

mechanisms is not violative of the basic structure so long as 1t 1s as

efficacious as the constitutional courts. He urged us to discontinue the
9 appointment of Administrative Members to the Tribunals and to ensure that
the members of the Tribunals have security of tenure, which is a necessary
prerequisite for securing their independence.

49. Mr V.R. Reddy, the leamed Additional Solicitor General of India,
drew our attention towards the judgment of the Madras High Court which is
the subject of challenge in SLP No. 17768 of 1991. Mr Reddy endeavoured
to convince us that the amendments incorporated in the legislation which
created the Tamil Nadu Land Reforms Special Appellate Tribunal after the
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decision in Sampath Kumar case? have the effect of making it a proper and
effective substitute for the High Courts. He also submitted that the
functioning of the Land Reforms Tribunal was essential for the effective a
resolution of disputes in that branch of law.

50. We may now address the main issues which have been identified at
the beginning of this judgment as being central to the adjudication of this
batch of matters. This would involve an appreciation of the power of judicial
review and an understanding of the manner and the instrumentalities through
which it is to be exercised. b

51. The underlying theme of the impugned judgment of the A.P. High
Court rendered by M N. Rao, J. is that the power of judicial review is one of
the basic features of our Constitution and that aspect of the power which
enables courts to test the constitutional validity of statutory provisions is
vested exclusively in the constitutional courts, i.e., the High Courts and the
Supreme Court. In this regard, the position in American Constitutional law €
in respect of courts created under Article II of the Constitution of the
United States has been analysed to state that the functions of Article III
Courts (constitutional courts) cannot be performed by other legislative
courts established by the Congress in exercise of its legislative power. The
following decisions of the US Supreme Court have been cited for support:
National Mutual Insurance Co. of the Disu. of Columbia v. Tidewater d
Transfer Co.\8, Thomas S. Williams v. United States'®, Cooper v. Aaron®,
Northern Pipeline Construction Co. v. Marathon Pipeline Co. and United
States?!,

52. We may briefly advert to the position in American Constitutional
law to the extent that it is relevant for our purpose. As pointed out by Henry
J. Abraham, an acclaimed American Constitutional law scholar, judicial e
review in the United States comprises the power of any court to hold
unconstitutional and hence unenforceable any law, any official action based
upon a law or any other action by a public official that it deems to be in
conflict with the basic law, in the United States, its Constitution.™ It is
further stated that in the United States, the highly significant power of
judicial review is possessed, theoretically, by every court of record, no
matter how high or low on the judicial ladder. Though it occurs only
infrequently, it is quite possible for a Judge in a low-level court of one of the
50 States to declare a federal law unconstitutional.

53. The position can be better appreciated by analysing the text of
Section 1 of Article III of the US Constitution:

“Article HI, Section 1.—The judicial Power of the United States,

shall be vested in one Supreme Court, and in such inferior Courts as the

18 93 LLEd 1556 - 337 US 582 (1948)
19 77 LEd 1372+ 289 US 553 (1932)
203LEd2d5 358 US 1 (1958)
21 TILEd 24 59+ 458 US 50 (1982)
* Henry J Abraham- The Judscial Process, 4th Edn., Oxford Unmiversity Press (1980), p 296




® SCC Online Web Edition, Copyright & 2020
S@@ Page33  Sunday, October 25, 2020
Printed For: Mr Sarogh Baslawala

ONLINE™ SCC Online Web Edition: http://www.scconline.com Q 33

] M $ et T .
True Prlnt TruePrint™ source: Supreme Court Cases

L CHANDRA KUMAR v UNION OF INDIA (Ahmadi, C.J.) 293

Congress may from time to time ordain and establish. The Judges, both

of the Supreme and inferior Courts, shall hold their offices during good

a behaviour, and shall, at stated times, receive for their services, a

compensation, which shall not be diminished during their continuance in

office.” (emphasis added)

54, The judgment of the A.P. High Court is, therefore, cormrect in

asserting that the judicial power vested in Article III of the US Constitution

can only be exercised by courts created under Section 1 of Article 1L

b However, what must be emphasised is the fact that Article III itself

contemplates the conferment of such judicial power by the US Congress

upon inferior courts so long as the independence of the Judges is ensured in

terms of Section 1 of Article III. The proposition which emerges from this

analysis is that in the United States, though the concept of judicial power has

been accorded great constitational protection, there is no blanket prohibition

¢ on the conferment of judicial power upon courts other than the US Supreme
Court.

55. Henry J. Abraham’s definition of judicial review in the American
context is, subject to a few modifications, equally applicable to the concept
as it is understood in Indian Constitgtional law. Broadly speaking, judicial
review in India comprises three aspects: judicial review of legislative action,
judicial review of judicial decisions and judicial review of administrative
action, We are, for the present, concerned only with understanding the first
two aspects.

56. In the modern era, the origin of the power of judicial review of
legislative action may well be traced to the classic enunciation of the
principle by Chief Justice John Marshall of the US Supreme Court in
Marbury v. Madison??;

“It is emphatically the province and duty of the judicial department
to say what the law is. Those who apply the rule to particular cases, must
of necessity expound and interpret that rule.... A law repugnant to the
Constitution is void; ... Courts as well as other departments are bound by

f that instrument.” (emphasis added)
The assumption of such a power unto itself by the US Supreme Court was
never seriously challenged and, over the years, it has exercised this power in
numerous cases despite the persisting criticism that such an exercise was
undemocratic. Indeed, when the Framers of our Constitution set about their
monumental task, they were well aware that the principle that courts possess

g the power to invalidate duly-enacted legislations had already acquired a
history of nearly a century and a half.

57. At & very early stage of the history of this Court, when it was
doubted whether it was justified in exercising such a power, Patanjali Sastri,
C.J., while emphatically laying down the foundation of the principle held as
follows : {State of Madras v. V.G. Row?3, SCR at pp. 605-606)

22 1 Cranch 137 2 L Ed 60 (1803)
23 (952 SCR 597 AIR 1952 SC 196
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“{QJur Constitution contains express provisions for judicial review
of legislation as to its conformity with the Constitution, unlike as in
America where the Supreme Court has assumed extensive powers of
reviewing legislative acts under cover of the widely interpreted ‘due
process’ clause in the Fifth and Fourteenth Amendments. If, then, the
courts in this country face up to such important and none too easy task,
it is not out of any desire to tilt at legislative authority in a crusader’s
spirit, but in discharge of a duty plainly loid upon them by the
Constitution. This is especially true as regards the ‘fundamental rights’,
as to which this Court has been assigned the role of a sentinel on the qui
vive. While the Court naturally attaches great weight to the legislative
judgment, it cannot desert its own duty to determine finally the
constitutionality of an impugned statute.” {emphasis added)
58. Over the years, this Court has had many an opportunity to express its

views on the power of judicial review of legislative action. What follows is
an analysis of the leading pronouncements on the issue.

59. While delivering a separate but concurring judgment in the five-
Judge Constitution Bench decision in Bidi Supply Co. v. Union of India®
(SCR at p. 284) Bose, J. made the following observations which are apposite
to the present context:

“The heart and core of a democracy lies in the judicial process, and
that means independent and fearless Judges free from executive control
brought up in judicial traditions and trained to judicial ways of working
and thinking. The main bulwarks of liberty and freedom lie there and it
is clear to me that uncontrolled powers of discrimination in matters that
seriously affect the lives and properties of people cannot be left to
executive or guasi-executive bodies even if they exercise quasi-judicial
functions because they are then invested with an authority that even
Parliament does not possess. Under the Constitution, Acts of Parliament
are subject to judicial review particularly when they are said to infringe
fundamental rights, therefore, if under the Constitution Parliament itself
has not uncontrolled freedom of action, it is evident that it cannot invest
lesser authorities with that power.” (emphasis supplied)
60. Keshav Singh, Re!' was a case where a seven-Judge Constitution

Bench of this Court had to express itself on the thorny issue of parliamentary
privileges. While doing so, the Court was required to consider the manner in
which our Constitution has envisaged a balance of power between the three
wings of Government and it was in this context that Gajendragadkar, C.J.
made the following observations:

“[Wlhether or not there is distinct and rigid separation of powers
under the Indian Constitution, there is no doubt that the Constitution has
entrusted to the Judicature in this country the task of construing the
provisions of the Constitution and of safeguarding the fundamental
rights of the citizens. When a statute is challenged on the ground that it

24 1956 SCR 267 : AIR 1956 SC 479 - 29 ITR 717

23
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has been passed by a Legislature without authority, or has otherwise

unconstitutionally trespassed on fundamensal rights, it is for the courts

a to determine the dispute and decide whether the law passed by the

legislature is valid or not. Just as the legislatures are conferred

legislative authority and their functions are normally confined to

legislative functions, and the functions and authority of the executive lie

within the domain of executive authority, so the jurisdiction and

authority of the Judicature in this country lie within the domain of

b adjudication. If the validity of any law is challenged before the courts, it

is never suggested that the material question as to whether legislative

authority has been exceeded or fundamental rights have been

contravened, can be decided by the legislatures themselves. Adjudication

of such a dispute is entrusted solely and exclusively to the Judicature of

this country...” (emphasis added)

c 61. It is interesting to note that the origins of the power of judicial

review of legislative action have not been attributed to one source alone,

While Sastri, C.J. found the power mentioned expressly in the text of the

Constitution, Gajendragadkar, C.J. preferred to trace it to the manner in

which the Constitution has separated powers between the three wings of
Government.

d 62. In Kesavananda Bharati case'® a thirteen-Judge Constitution Bench,
by a majority of 7:6, held that though, by virtue of Articte 368, Parliament is
empowered to amend the Constitution, that power cannot be exercised so as
to damage the basic feawres of the Constitution or to destroy its basic
structure. The identification of the features which constitute the basic
structure of our Constitution has been the subject-matter of great debate in

€ Indian Constitutional law. The difficulty is compounded by the fact that even
the judgments for the majority are not unanimously agreed on this aspect.
[There were five judgments for the majority, delivered by Sikri, C.J., Shelat
and Grover, J1., Hegde and Mukherjea, 1., Jaganmohan Reddy, J. and
Khanna, J. While Khanna, J. did not attempt to catalogue the basic features,
the identification of the basic feamres by the other Judges are specified in

f  the following paras of the Court’s judgments: Sikri, C.J. (para 292), Shelat
and Grover, JJ. (para 582), Hegde and Mukherjea, 1J. (paras 632 & 661) and
Jaganmohan Reddy, J. (paras 1159 & 1161).) The aspect of judicial review
does not find elaborate mention in all the majority judgments. Khanna, L
did, however, squarely address the issue (at para 1529): (SCC p. 818)

“_. The power of judicial review is, however, confined not merely to

9 deciding whether in making the impugned laws the Central or State

Legislatures have acted within the four corners of the legislative lists

earmarked for them; the courts also deal with the question as 1o whether

the laws are made in conformity with and not in violation of the other
provisions of the Constitution.... As long as some fundamental rights
exist and are a part of the Constitation, the power of judicial review has
also to be exercised with a view to see that the guarantecs afforded by
those rights are not contravened.... Judicial review has thus become an
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integral part of our constitutional system and a power has been vested in
the High Courts and the Supreme Court to decide about the
constitutional validity of the provisions of statutes. If the provisions of
the statute are found to be violative of any article of the Constitution,
which is the touchstone for the validity of all laws, the Supreme Court
and the High Courts are empowered to strike down the said provisions.”
(emphasis added)
63. Shelat and Grover, J]., while reaching the same conclusion in respect
of Articles 32 and 226, however, adopted a different approach to the issue (at
para 577): (SCC p. 452)
“There is ample evidence in the Constitution itself to indicate that it
creates a system of checks and balances by reason of which powers are
so distributed that none of the three organs it sets up can become so
predominant as to disable the others from exercising and discharging
powers and functions entrusted to them. Though the Constitution does
not lay down the principle of separation of powers in all its rigidity as is
the case in the United States’ Constitution but it envisages such a
separation to a degree as was found in Ranasinghe case?S. The judicial
review provided expressly in our Constitution by means of Articles 226
and 32 is one of the features upon which hinges the system of checks and
balances.” (emphasis added)
64. In Indira Nehru Gandhi v. Raj Narain'? a five-Judge Constitution
Bench had to, inter alia, test the constitutional validity of the provisions
which ousted the jurisdiction of all courts including the Supreme Court, in
election matters. Consequently, the Court was required to express its opinicn
on the concept of judicial review. Though all five Judges delivered
concurring judgments to strike down the offending provision, their views on
the issue of judicial review are replete with variations. Ray, C.J., was of the
view that the concept of judicial review, while a distinctive feature of
American Constitutional law, is not founded on any specific article in our
Consttution. He observed that judicial review can and has been excluded in
several matters; in election matters, judicial review is not a compulsion. He,
however, held that our Constitution recognises a division of the three main
functions of Government and that judicial power, which is vested in the
judiciary cannot be passed to or shared by the executive or the legislature.
(paras 32, 43, 46, 52) Khanna, J. took the view that it is not necessary, within
a democratic set-up, that disputes relating to the validity of elections be
settled by courts of law; he, however, felt that even so the legislature could
not be permitted to declare that the validity of a particular election would not
be challenged before any forum and would be valid despite the existence of
disputes. (para 207) Mathew, J. held that whereas in the United States of
America and in Australia, the judicial power is vested exclusively in courts,
there is no such exclusive vesting of judicial power in the Supreme Court of
India and the courts subordinate to it. Therefore, Parliament could, by

23 Bribery Commr v Pedrick Ranasinghe, 1965 AC 172 - (1964) 2 All ER 785, PC
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passing a law within its competence, vest judicial power int any authority for
deciding a dispute. (paras 322 and 323) Beg, J. held that the power of courts
to test the legality of ordinary laws and constitutional amendments against
the norms laid down in the Constitution flows from the “supremacy of the
Constitution™ which is a vasic feamre of the Constitution. (para 622)
Chandrachud, J. felt that the contention that judicial review is a part of the
basic structure and that any attempt to exclude the jurisdiction of courts in
respect of election matters was unconstitutional was too broadly stated. He
pointed out that the Constitution, as originally enacted, expressly excluded

judicial review in a large number of important maters. The examples of

Articles 136(2) and 226(4) {exclusion of review in laws relating to armed
forces), Article 262(2) (exclusion of review in river disputes), Article 103(1)
(exclusion of review in disqualification of Members of Parliament), Article
329(a) (exclusion of review in laws relating to delimitation of constituencies
and related matters), were cited for support. Based on this analysis,
Chandrachud, J. came to the conclusion that since the Constitution, as
originally enacted, did not consider that judicial power must intervene in the
interests of purity of elections, judicial review cannot be considered to be a
part of the basic structure insofar as elections to the legislatures are
concerned.

65. The foregoing analysis reveals that the Judges in Indira Gandhi
case'?, all of whom had been party to Kesavananda Bharati case'®, did not
adopt similar approaches to the concept of judicial review. While Beg, J.
clearly expressed his view that judicial review was a part of the basic
structure of the Constitution, Ray, C.J. and Mathew, J. pointed out that
unlike in the American context, judicial power had not been expressly vested
in the judiciary by the Constitution of India. Khanna, J. did not express
himself on this aspect, but in view of his emphatic observations i
Kesavananda Bharati case'®, his views on the subject can be understood to
have been made clear. Chandrachud, J. pointed ott that the Constitation
itself excludes judicial review in a number of matters and felt that in election
matters, judicial review is not a necessary requirement.

66. In Minerva Mills v. Union of India'? a five-Judge Constitution Bench
of this Court had to consider the validity of certain provisions of the
Constitution (42nd Amendment) Act, 1976 which, inter alia, excluded
judicial review: The judgment for the majority, delivered by Chandrachud,
C.J. for four Judges, contained the following observations: (SCC at p. 644,
para 21)

«_. Our Constitution is founded on a nice balance of power among
the three wings of the State, namely, the Executive, the Legislature and
the Judiciary. It is the function of the Judges, nay their duty, to
pronounce upon the validity of laws. If courts are totally depyived of that
power, the fundamental rights conferred upon the people will become a
mere adornment because rights without remedies are as writ in water. A
controlled Constitution will then become uncontrolied.”

(emphasis supplied)
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67. The majority judgment held the impugned provisions to be
unconstitutional. While giving reasons in support, Chandrachud, C.J. stated
as follows: {SCC p. 660, para 73)

« It is for the courts to decide whether restrictions are reasonable
and whether they are in the interest of the particular subject. Apart from
other basic dissimilarities, Article 31-C takes away the power of judicial
review to an extent which destroys even the semblance of a comparison
between its provisions and those of clauses (2) to (6) of Articie 19.
Human ingenuity, limitless though it may be, has yet not devised a
system by which the liberty of the people can be protected except
through the intervention of courts of law.”

68. It may, however, be noted that the majority in Minerva Milis13 did
not hold that the concept of judicial review was, by itself, part of the basic
structure of the Constitution. The judgment of Chandrachud, C.J. in the
Minerva Mills case!> must be viewed in the context of his judgment in
Indira Gandhi case'? where he had stated that the Constitution, as originally
enacted, excluded judicial review in several important matters.

69. In his minority judgment in Minerva Mills case!?, Bhagwati, J. held
as follows: (SCC pp. 677-78, para 87)

“  The Constitution has, therefore, created an independent
machinery for resolving these disputes and this independent machinery
is the judiciary which is vested with the power of judicial review to
determine the legality of executive action and the validity of legislation
passed by the legislature. It is the solemn duty of the judiciary under the
Constitution to keep the different organs of the State such as the
executive and the legislature within the limits of the power conferred
upon them by the Constitution. This power of judicial review is
conferred on the judiciary by Articles 32 and 226 of the Constitution....
The judiciary is the interpreter of the Constitution and to the judiciary is
assigned the delicate task to determine what is the power conferred on
each branch of government, whether it is limited, and if so, what are the
limits and whether any action of that branch transgresses such limits. It
is for the judiciary to uphold the constitutional values and to enforce the
constitutional limitations. That is the essence of the rule of law, which
inter alia requires that ‘the exercise of powers by the government
whether it be the legislature or the executive or any other authority, be
conditioned by the Constitution and the law’. The power of judicial
review is an integral part of our constitutional system ... the power of
judicial review ... is unquestionably ... part of the basic structure of the
Constitution. Of course, when I say this | shoyld not be taken to suggest
that effective alternative institutional mechanisms or arrangements for
judicial review cannot be made by Parliament.” (emphasis added)
70. The A.P. High Court has, through the judgment of M.N. Rao, J,,

pointed out that the theory of alternative institational mechanisms
enunciated by Bhagwati, J. in his minority judgment in Minerva Mills case'3
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was not supported by or even mentioned in the majority judgment. In fact,
duch a theory finds no prior mention in the earlier decisions of this Court

osition. It is to be noted that In Sampath Kumar case?, both Bhagwati, C.J.
nd Misra, J. in their separate judgments have relied on the observations in
he minority judgment of Bhagwati, J. in Minerva Mills case!® to lay the

a }ﬂd, in the opinion of the A.P. High Court, did not represent the correct legal

foundation of the theory of alternative institutional mechanisms.

71. We may, at this stage, take note of the decision in F ertilizer Corpn.

b |Kamgar Union v. Union of India'3, where Chandrachud, C.J. appears to have
somewhat revised the view adopted by him in Indira Gandhi case'2. In that
case, speaking for the miajority, Chandrachud, C.J. held that “the jurisdiction
conferred on the Supreme Court by Article 32 is an jmportant and integral
part of the basic structure of the Constitution”. (at para 11)

72. In Kihoto Hollohan V. Zachillhu'# a five-Judge Constitution Bench

¢ |had to, inter alia, consider the validity of para 7 of the Tenth Schedule to the
Constitution which excluded judicial review. The judgment for the minority,
delivered by Verma, . struck down the provision on the ground that it
violated the rule of law which is a basic feature of the Constitution requinng
that decisions be subject to judicial review by an independent outside
authority. (paras 181-182) Though the majority judgment delivered by

d | Venkatachaliah, 1. also struck down the offending provision, the reasoning
employed was different. The judgment for the majority contains an
observation to the effect that, in the opinion of the Judges in the majority, it
was not necessary for them to express themselves on the guestion whether
judicial review is part of the basic structure of the Constitation. (para 120)

73. We may now analyse certain other authorities for the proposition that

the jurisdiction conferred upon the High Courts and the Supreme Court

under Articles 226 and 32 of the Constitution respectively, is part of the

basic structure of the Constitation. While expressing his views on the
significance of draft Article 25, which corresponds to the present Article 32

of

the Constitution, Dr B.R. Ambedkar, the Chairman of the Drafting

Committee of the Constitaent Assembly stated as follows: (CAD, Vol. VII,
p. 953)

“If | was asked to namc any particular article in this Constitution as
the most important — an article without which this Constitution would
be a nullity — [ could ot refer to any other article except this one. It is
the very soul of the Constitution and the very heart of it and 1 am glad

that the House has realised its importance.” (emphasis added)
74. This statement of Dr Ambedkar has been specifically reiterated in

several judgments of this Court to emphasise the unique significance
attributed to Article 32 in our constitutional scheme. [See for instance,
Khanna, J. in K esavananda Bharati case'® (p. 818}, Bhagwati, J. in Minerva

Millst? (p. 678), Chandrachud, C.J. in Fertilizer Kamgar's (para 11), R.

y Misra, J.in Sampath Kumar? (p. 137).]
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75. In Keshav Singh, Re'!, while addressing this issue, Gajendragadkar,
C.J. stated as follows: (SCC at pp. 493-494)

“If the power of the High Courts under Article 226 and the authority
of this Court under Article 32 are not subject to any exceptions, then it
would be futile to contend that a citizen cannot move the High Courts or
this Court to invoke their jurisdiction even in cases where his
fundamental rights have been violated. The existence of judicial power
in that behalf must necessarily and inevitably postulate the existence of
a right in the citizen to move the Court in that behalf. otherwise the
power conferred on the High Courts and this Court would be rendered
virtually meaningless. Let it not be forgotten that the judicial power
conferred on the High Courts and this Court is meant for the protection
of the citizens’ fundamental rights, and so, in the existence of the said
judicial power itself is necessarily involved the right of the citizen to
appeal to the said power in a proper case.” (emphasis added)
76. To express our opinion on the issue whether the power of judicial

review vested in the High Courts and in the Supreme Court under Articles
226/227 and 32 is part of the basic structure of the Constitution, we must
first attempt to understand what constitutes the basic structure of the
Constitution. The doctrine of basic structure was evolved in Kesavananda
Bharati case'. However, as already mentioned, that case did not lay down
that the specific and particular features mentioned in that judgment alone
would constitute the basic structure of ocur Constitution. Indeed, in the
judgments of Shelat and Grover, JJ, Hegde and Mukherjea, JJ. and
Jaganmohan Reddy, J., there are specific observations to the effect that their
list of essential features comprising the basic structure of the Constitution
are illustrative and are not intended to be exhaustive. In Indira Gandhi
case'?, Chandrachud, J. held that the proper approach for a Judge who is
confronted with the question whether a particular facet of the Constitution is
part of the basic structure, is to examine, in each individual case, the place of
the particular feature in the scheme of our Constitution, its object and
purpose, and the consequences of its denial on the integrity of our
Constitution as a fundamental instrument for the governance of the country.
(supra at pp. 751-752). This approach was specifically adopted by Bhagwati,
Y in Minerva Mills case'® (at pp.671-672) and is not regarded as the
definitive test in this field of Constitutional Law.

77 We find that the various factors mentioned in the test evolved by
Chandrachud, J. have already been considered by decisions of various
Benches of this Court that have been referred to in the course of our
analysis. From their conclusions, many of which have been extracted by us
in toto, it appears that this Court has always considered the power of judicial
review vested in the High Courts and in this Court under Articles 226 and 32
respectively, enabling legislative action to be subjected to the scrutiny of
superior courts, to be integral to our constitutional scheme. While several
judgments have made specific references to this aspect [Gajendragadkar,
C.J. in Keshav Singh case'!, Beg, J. and Khanna, J. in Kesavananda Bharati
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case!®, Chandrachud, C.J. and Bhagwati, J. in Minerva Mills'3,
Chandrachud, C.J. in Fertilizer Kamgar'3, K.N. Singh, J. in Delhi Judicial
Service Assn.\6, etc.] the rest have made general observations highlighting
the significance of this feature.

78. The legitimacy of the power of courts within constitutional
democracies to review legislative action has been questioned since the time
it was first conceived. The Constitution of India, being alive to such
criticism, has, while conferring such power upon the higher judiciary,
incorporated important safeguards. An analysis of the manner in which the
Framers of our Constitution incorporated provisions relating to the judiciary
would indicate that they were very greatly concerned with securing the
independence of the judiciary.¥ These attempts were directed at ensuring that
the judiciary would be capable of effectively discharging its wide powers of
judicial review, While the Constitution confers the power to strike down
laws upon the High Courts and the Supreme Court, it also contains elaborate
provisions dealing with the tenure, salaries, allowances, retirement age of
Judges as well as the mechanism for selecting Judges to the superior courts.
The inclusion of such elaborate provisions appears to have been occasioned

by the belief that, armed by such provisions, the superior courts would be

“'insulated from any executive or legislative attempts to interfere with the

making of their decisions. The Judges of the superior courts have been
entrusted with the task of upholding the Constitution and to this end, have
been conferred the power to interpret it. It is they who have to ensure that
the balance of power envisaged by the Constitution is maintained and that
the legislature and the executive do not, in the discharge of their functions,
transgress constitutional limitations. It is equally their duty to oversee that
the judicial decisions rendered by those who man the subordinate courts and
tribunals do not fall foul of strict standards of legal correctness and judicial
independence. The constitutional safeguards which ensure the independence
of the Judges of the superior judiciary, are not available to the Judges of the
subordinate judiciary or to those who man tribunals created by ordinary
legislations. Consequently, Judges of the latter category can never be
considered full and effective substitutes for the superior judiciary in
discharging the function of constitutional interpretation. We, therefore, hold
that the power of judicial review over legislative action vested in the High
Courts under Article 226 and in this Court under Article 32 of the
Constitution is an integral and essential feature of the Constitution,
constituting part of its basic structure. Ordinarily, therefore, the power of
High Courts and the Supreme Court to test the constitutional validity of
legislations can never be ousted or excluded.

79. We also hold that the power vested in the High Courls to exercise
judicial superintendence over the decisions of all courts and tribunals within

# See Chapter VIL, “The Judiciary and the Social Revolution” 1w Granville Austin, The Indian
Constiunion - Cornerstone of a Natton, Oxford Unmversity Press, 1972; the chapter includes
exhaustive references 1o the relevant preparatory works and debates in the Constituent
Assembly
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their respective Jurisdictions is ajso part of the basic structure of the
Constitution. This is because a situation where the High Courts are divested
of all other judicial functions apart from that of constitutional interpretation,
is equally to be avoided,

“32. Remedies Jor enforcement of rights conferred by this Parr—

(emphasis supplied)

81, If the power under Article 32 of the Constitution, which has been
described as the “heart” and “soul” of the Constitution, can be additionalty
conferred upon “any other court”, there is no reason why the same situatiop
cannot subsist in respect of the Jurisdiction conferred upon the High Courts
under Article 226 of the Constitution. So long as the jurisdiction of the High

under Article 323-B of the Constitution. It js to be remembered that, apart
from the authorisation that flows from Articles 323.4 and 323-B, both
Parliament and the State Legislatures possess legislative competence to

for this purpose.

82. There are Pressing reasons why we are anxious 1o preserve the
conferment of such a Power on these Tribunals. When the Framers of oyr
Constitution bestowed the powers of judicial review of legislative action
upon the High Courts and the Supreme Court, they ensured that other
constitutional safeguards were created to assist them .in effectively
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Courts has exploded in an unprecedented manner. The decision in Sampath
Kumar case? was rendered against such a backdrop. We are conscious of the

to remedy an alarming practical situation and the approach selected by it
appeared to be most appropriate to meet the exigencies of the time. Nearly a
decade later, we are now in a position to review the theoretical and practical

results that have arisen as a consequence of the adoption of such an
b approach,

83. We must, at this stage, focus upon the factual position which

occasioned the adoption of the theory of alternative institutional mechanisms

in Sampath Kumar case?. In his leading judgment, Ranganath Misra, I.

refers 1o the fact that since Independence, the population explosion and the

increase in litigation had greatly increased the burden of pendency in the

¢ High Courts. Reference was made to studies conducted towards relieving the

High Courts of their increased load. In this regard, the recommendations of

the Shah Committee for setting up independent Tribunals as also the

suggestion of the Administrative Reforms Commission that Civil Service

Tribunals be set up, were noted. Reference was also made to the decision in

Kamal Kanti Durta v. Union of India®® where this Court had, while

d emphasising the need for speedy resolution of service disputes, proposed the
establishment of Service Tribunals.

84. The problem of clearing the backlogs of High Courts, which has
reached colossal proportions in our times is, nevertheless, one that has been
the focus of study for close to half a century. Over time, several Expert
Committees and Commissions have analysed the intricacies involved and

@ have made suggestions, not all of which have been consistent, Of the several
studies that have been conducted in this regard, as many as twelve have been
undertaken by the Law Commission of India (hereinafter referred to as “the
LCT") or similar high-level commitees appointed by the Central
Govemnment, and are particularly noteworthy.***

85. An appraisal of the daunting task which confronts the High Courts
can be made by referring to the assessment undertaken by the LCI in its
124th Report which was released sometime after the judgment in Samparh
Kumar case®. The Report was delivered in 1988, nine years ago, and some
changes have occurred since, but the broad perspective which emerges is
still, by and large, true:

9 26 (1980) 4 SCC 38 ; 1980 SCC (L&S) 485
*** Report of the High Court Arrears Comnutiee 1949; LCI, 14th Report on Reform of Judicial
Admimstraucn (1958); LCL, 27th Report on Code of Civil Procedure, 1908 (1964); LCI, 41st
Report on Code of Crimunal Procedure, 1898 (1969); LCI, S4th Report of Code of Civil
Procedure, 1908 (1973); LCI, 57th Report on Structure and Junsdicthion of the Higher
Judiciary {1974); Report of High Court Arrears Commuttee, 1972; LCI, 79th Report on Delay
and Arrears in High Courts and other Appellate Courts (1979); LCI, 99th Report on Oral
h Arguments and Written Arguments in the Higher Courts (1984); Sansh Chandra Commutiee
Report 1986, LCL, 124th Report on the High Court Arrears — A Fresh Look (1988): Report of
the Arrears Commuriee (1989-90)
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“.. The High Courts enjoy civil as well as criminal, ordinary as weil
as extraordinary, and general as well as special jurisdiction. The source
of the jurisdiction is the Constitution and the various statutes as well as
letters patent and other instruments constituting the High Courts. The
High Courts in the country enjoy an original jurisdiction in respect of
testamentary, matrimonial and guardianship matters. Original
jurisdiction is conferred on the High Courts vnder the Representation of
the People Act, 1951, Companies Act, 1956, and several other special
statutes. The High Courts, being courts of record, have the power to
punish for its contempt as well as contempt of its subordinate courts.
The High Courts enjoy extraordinary jurisdiction under Articles 226 and
227 of the Constitution enabling it to issue prerogative writs, such as, the
one in the nature of habeas corpus, mandamus, prohibition, gquo
warranto and certiorari. Over and above this, the High Courts of
Bombay, Calcutta, Dethi, Himachal Pradesh, Jammu and Kashmir and
Madras also exercise ordinary original civil jurisdiction. The High
Courts also enjoy advisory jurisdiction, as evidenced by Section 256 of
the Indian Companies Act, 1956, Section 27 of the Wealth Tax Act,
1957, Section 26 of the Gift Tax Act, 1958, and Section 18 of the
Companies (Profits) Surtax Act, 1964. Similarly, there are paratlel
provisions conferring advisory jurisdiction on the High Courts, such as,
Section 130 of the Customs Act, 1962, and Section 354 of the Cenural
Excises and Salt Act, 1944. The High Courts have also enjoyed
jurisdiction under the Indian Divorce Act, 1869, and the Parsi Marriage
and Divorce Act, 1936. Different types of litigation coming before the
High Court in exercise of its wide jurisdiction bear different names. The
vast area of jurisdiction can be appreciated by reference to those names,
viz., (@) first appeals; (b) appeals under the letters patent; (c) second
appeals; (d) revision petitions; (e) criminal appeals; (f) criminal
revisions; (g) civil and criminal references; (k) writ petitions; (i) writ
appeals; (j) references under direct and indirect tax laws; (k) matters
arising under the Sales Tax Act; (D election petitions under the
Representation of the People Act; (m) petitions under the Companies
Act, Banking Companies Act and other special Acts and (n) wherever
the High Court has original jurisdiction, suits and other proceedings in
exercise of that jurisdiction. This varied jurisdiction has to some extent
been responsible for a very heavy institution of matters in the High
Courts.”

86. After analysing the situation existing in the High Courts at length,
the LCI made specific recommendations towards the establishment of
specialist Tribunals thereby lending force to the approach adopted in
Sampath Kumar case?. The LCI noted the erstwhile intemnational judicial
trend which pointed towards generalist courts vielding their place to
speciatist Tribunals. Describing the pendency in the High Courts as
“catastrophic, crisis-ridden, almost unmanageable, imposing ... an immeas-
arable burden on the system”, the LCI stated that the prevailing view in
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Indian Jurisprudence that the jurisdiction enjoyed by the High Court is a
holy cow required a review. It, therefore, recommended the irimming of the

a jurisdiction of the High Courts by setting up specialist courts/Tribunals
while simultaneously eliminating the jurisdiction of the High Courts.

87. It is important to realise that though the theory of alternative
institutional mechanisms was propounded in Sampath Kumar case* in
respect of the Administrative Tribunals, the concept itself — that of creating
alternative modes of dispute resolution which would relieve High Courts of

b their burden while simultaneously providing specialised justice — is not
new. In fact, the issue of having a specialised tax court has been discussed
for several decades; though the Report of the High Court Arrears Committee
(1972) dismissed it as “ill-conceived”, the LCI, in its 115th Report (1986)

‘ revived the recommendation of setting up separate Central Tax Courts,
N Similarly, other Reports of the LCI have suggested the setting up of “Gram
-} ¢ Nyayalayas” {LCI, 114th Report (1986)], Industriat/Labour Tribunals [LCI,
! S 122nd Report (1987)] and Education Tribunals [LCI, 123rd Report (1987)].
- TR 88. In R.K. Jain caseS this Court had, in order to understand how the
C theory of alternative institutional mechanisms had functioned in practice,
' ©  recommended that the LCI or a similar expert body should conduct a sarvey
g P of the functioning of these Tribunals. It was hoped that such a study,
4 conducted after ganging the working of the Tribunals over a sizeable period
of more than five years would provide an answer to the questions posed by
the critics of the theory. Unfortunately, we do not have the benefit of such a
study. We may, hawever, advert to the Report of the Arrears Committee
(1989-90), popularly known as the Malimath Committee Report, which has
elaborately dealt with the aspect. The observations contained in the Repaort,
e tothis extent they contain a review of the functioning of the Tribunals over a
period of three years or so after their institution, will be useful for our
purpose. Chapter VIII of the second volume of the Report, “Alternative
Modes and Forums for Dispute Resolution”, deals with the issue at length.
After forwarding its specific recommendations on the feasibility of setting
up “Gram Nyayalayas”, Industrial Tribunals and Educational Tribunals, the
Committee has dealt with the issue of Tribunals set up under Articles 323-A

d and 323-B of the Constitution, The relevant observations in this regard,
being of considerable significance to our analysis, are extracted in full as
under:

“Functioning of Tribunals
8.63 Several iribunals are functioning in the country. Not all of them,
g however. have inspired confidence in the public mind. The reasons are

not far to seek. The foremost is the lack of competence, objectivity and
judicial approach. The next is their constitution, the power and method
of appointment of personnel thereto, the inferior status and the casual
method of working. The last is their actual composition; men of calibre
are not willing to be appointed as presiding officers in view of the
h uncertainty of tenure, unsatisfactory conditions of service, executive
subordination in matters of administration and political interference in
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8.64 Even the experiment of setting up of the Administrative
Tribunals under the Administrative Tribunals Act, 1985, has not been
widely welcomed. Its members have been selected from all kinds of
services including the Indian Police Service. The decision of the State

appears to be a move in some of the States where they have been
established for their abolition,

Tribunals — Tests Jor Including High Court’s Jurisdiction

8.65 A Tribunal which substitutes the High Court as an alternative
institutional mechanism for judicial review must be no Jess efficacious

all be conducive to judicial independence and may even tend, directly or
indirectly, to influence their decision-making process, especially when
the Government is a litigant in most of the cases coming before such
tribunal, (See S.P Sampath Kumar v, Union of India®.) The protagonistg

scheme of decentralisation of administration of Justice providing for an
alternative institutional mechanism in substitutiop of the High Courts
must pass the aforesaid test in order to be constitutionally valig.
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8.60 The overall picture regarding the tribunalisation of justice in

our couniry is not satisfactory and encouraging. There is a need for a

a fresh look and review and a serious consideration before the experiment

is extended to new areas of fields, especially if the constitutional

Jjurisdiction of the High Courts is to be simultaneously ousted. Not many
tribunals satisfying the aforesaid tests can possibly be established.”

{(emphasis added)

Having expressed itself in this manner, the Malimath Committee specifically
b recommended that the theory of aliernative institutional mechanisms be

abandoned. Instead, it recommended that institutional changes be carried out

within the High Courts, dividing them into separate divisions for different
branches of law, as is being done in England. It stated that appointing more

Judges to man the separate divisions while using the existing infrastructure

would be a better way of remedying the problem of pendency in the High
¢ Courts.

89. In the years that have passed since the Report of the Malimath
Committee was delivered, the pendency in the High Courts has substantially
increased and we are of the view that its recommendation is not suited to our
present context. That the varions Tribunals have not performed up to the
expectations is a self-evident and widely acknowledged truth. However, to
draw an inference that their unsatisfactory performance points to their being
founded on a fundamentally unsound principle would not be comect. The
reasons for which the Tribunals were constituted still persist; indeed, those
reasons have become even more pronounced in our times. We have already
indicated that our constitutional scheme permits the setting up of such
Tribunals. However, drastic measures may have to be resorted to in order to
€ elevate their standards to ensure that they stand up to constitutional scrutiny

in the discharge of the power of judicial review conferred upon them.

90. We may first address the issue of exclusion of the power of judicial
review of the High Courts. We have already held that in respect of the power

of judicial review, the jurisdiction of the High Courts under Articles 226/227

cannot wholly be excluded. It has been contended before us that the
f Tribunals should not be allowed to adjudicate upon matters where the vires

of legislations is questioned, and that they should restrict themselves to
handling maiters where constitutional issues are not raised. We cannot bring
ourselves to agree to this proposition as that may result in splitting up
proceedings and may cause avoidable delay. If such a view were to be
adopted, it would be open for litigants to raise constitutional issues, many of
g which may be quite frivolous, to directly approach the High Courts and thus
subvert the jurisdiction of the Tribunals. Moreover, even in these special
branches of law, some areas do involve the consideration of constitutional
questions on a regular basis; for instance, in service law matters, a large
majority of cases involve an interpretation of Articles 14, 15 and 16 of the

Constitution. To hold that the Tribunals have no power to handle matters
h involving constitutional issues would not serve the purpose for which they

were constituted. On the other hand, to hold that all such decisions will be
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and effective. Furthermore, the result of providing such a remedy is that the
docket of the Supreme Court is crowded with decisions of Tribunals that are

a first appellate court. We have already emphasised the necessity for
ensuring that the High Courts are able to exercise judicial superintendence
over the decisions of the Tribunals under Article 227 of the Constitution. In
R.K. Jain caseS, after taking note of these facts, it was suggested that the
possibility of an appeal from the Tribunal on questions of law to a Division
Bench of a High Court within whose territorial jurisdiction the Tribunal
falls, be pursued. It appears that no follow-up action has been taken pursnant
to the suggestion. Such a Meéasure would have improved matters
considerably. Having regard to both the aforestated contentions, we hold that
all decisions of Tribunals, whether created pursuant to Article 323-A or
Article 323-B of the Constitution, will be subject to the High Court’s writ
jurisdiction under Articles 226/227 of the Constitution, before g Division
Bench of the High Court within whose territorial jurisdiction the particular
Tribunal falls.

92. We may add here that under the existing system, direct appeals have
been provided from the decisions of all Tribunals to the Supreme Court
under Article 136 of the Constitution. In view of our above-mentioned
observations, this sitmation will also stand modified. In the view that we
have taken, no appeal from the decision of a Tribunal will directly lie before
the Supreme Court under Article 136 of the Constitution; but instead, the
aggrieved party will be entitled to move the High Court under Articles

of the Constitutian.

93. Before moving on to other aspects, we may summarise our
conclusions on the jurisdictional powers of these Tribunals. The Tribunals
are competent to hear matters where the vires of statutory provisions are
questioned. However, in discharging this duty, they cannot act as substitutes
for the High Courts and the Supreme Court which have, under our
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Statutory legislations (except, as mentioned, where the legislation which
creates the particylar Tribunal is chatlenged) by overlooking the jurisdiction
of the Tribunal concerned,

94. The directions issued by us in fespect of making the decisions of
Tribunals amenapje 10 scratiny befors a Division Bench of the respective

they do acquire the ability, it is invariably on the eve of the expiry of their
tenures. For these reasons, it has been urged that the appointment of
Administrative Members 1o Administrative Tribunals be stopped. We find it
difficult to accept such a contention. It must be remembered thas the setting
up of these Tribunals is founded on the Premise that specialist bodies
comprising both trained admibistrators and those with judicial eXperience
would, by virtye of their specialiseq knowledge, be better equipped to
dispense speedy and efficient Justice. It wag €Xpected that a judicioys mix of
Judicial Members and those with &rassroot experience would best serve this
burpose. To hold that the Tribunal should consis; only of Judicial Members
would attack the primary basis of the theory pursuant to which they have
been constituted. Since the Selection Committee is now headed by a Judge
of the Supreme Court, nominated by the Chief Justice of India, we have
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reason to believe that the Committee would take care to ensure that
Administrative Members are chosen from amongst those who have some
background to deal with such cases.

96. It has been brought to our notice that one reason why these Tribunals
have been functioning inefficiently is because there is no authority charged
with supervising and fulfilling their administrative requirements. To this
end, it is suggested that the Tribunals be made subject to the supervisory
jurisdiction of the High Courts within whose territorial jurisdiction they fall.
We are, however, of the view that this may not be the best way of solving the
problem. We do not think that our constitutional scheme requires that all
adjudicatory bodies which fall within the territorial jurisdiction of the High
Courts should be subject to their supervisory jurisdiction. If the idea is to
divest the High Courts of their onerous burdens, then adding to their
supervisory functions cannot, in any manner, be of assistance to them. The
situation at present is that different Tribunals constituted under different
enacunents are administered by different administrative departments of the
Central and the State Governments. The problem is compounded by the fact
that some Tribunals have been created pursuant to Central Legistations and
some others have been created by State Legislations. However, even in the
case of Tribunals created by parliamentary legislations, there is no
uniformity in administration. We are of the view that, until a wholly
independent agency for the administration of all such Tribunals can be set
up, it is desirable that all such Tribunals should be, as far as possible, under a
single nodal ministry which will be in a position to oversee the working of
these Tribunals. For a number of reasons that Ministry should appropriately
be the Ministry of Law. It would be open for the Ministry, in its turn, to
appoint an independent supervisory body to oversee the working of the
Tribunals. This will ehsure that if the President or Chairperson of the
Tribunal is for some reason unable to take sufficient interest in the working
of the Tribunal, the entire system will not languish and the ultimate
consumer of justice will not suffer. The creation of a single umbrella
organisation will, in our view, remove many of the ills of the present system.
If the need arises, there can be separate umbrella organisations at the Central
and the State levels. Such a supervisory authority must iry to ensure that the
independence of the members of all such Tribunals is maintained. To that
extent, the procedure for the selection of the members of the Tribunals, the
manner in which funds are allocated for the functioting of the Tribunals and
all other consequentiat details will have to be clearly spelt out.

97. The suggestions that we have made in respect of appoiniments to
Tribunals and the supervision of their administrative function need to be
considered in detail by those entrusted with the duty of formulating the
policy in this respect. That body will also have to take into consideration the
comments of expert bodies like the LCI and the Malimath Committee in this
regard. We, therefore, recommend that the Union of India initiate action in
this behalf and after consulting all concerned, place all these Tribunals under
one single nodal department, preferably the Legal Department.
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98. Since we have analysed the issue of the constitutional validity of
Section 5(6) of the Act at length, we W4y now pronounce our opinion on this

4  aspect. Though the vires of the Provision was not in question in Dr Mahabal
Ram case’, we believe that the approach adopted in that case, the relevant
portion of which has been extracted in the first part of this Judgment, is

unconstitutionality.

99. In view of the reasoning adopted by us, we hold that clause 2(d) of
Article 323-A and clayge 3(d) of Article 323-B, to the extent they exclude
the jurisdiction of the High Courts and the Supreme Court under Articles

d  226/227 and 32 of the Constitution, are unconstitutional, Section 28 of the
Act and the “exclusion of jurisdiction” clauses in all other legislations
enacted under the aegis of Articles 323-A and 323.3 would, to the same
extent, be unconstitutional. The Jurisdiction conferred upon the High Courts
under Articles 226/227 and upon the Supreme Coyrt under Article 32 of the
Constitution is a part of the inviolable basic structure of our Constitution,

100. All these matters may now be listed before a Division Bench to
enable them to be decided upon their individual facts in the light of the
observations contained in this judgment.

———
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report of the valuers appointed for the purpose of finding out the value of the
plunt and machinery. These valuers are technical persons who have while
valuing the plant and machinery taken into consideration all aspects of
valuation including the life of the plant and machinery. The valvations made
both by the Enquiry Committee as well as the valuers are mostly based on
the documents produced by the appellant itself. Hence, we cannot accept the
argument that the valuation accepted by the Collector and confirmed by the
revisional authority is either not based on any material or a finding arrived at
arbitrarily. Once we are convinced that the method adopted by the authorities
for the purpose of valuation is based on relevant materials then this Court
will not interfere with such a finding of fact. That apart, as observed above,
even the counsel for the appetlant before the High Court did not seriously
challenge the valuation and as emphasised by the High Court, rightly so.
Therefore, we do not find any force in the last contention of the appellant
also.

16. For the reasons stated above, this appeal fails and the same is
dismissed with costs.

(2000) 1 Supreme Court Cases 644

(BEFORE S.P. BHARUCHA, R.C. LAHOTI AND N, SANTOSH HEGDE, J1.)

SUB-INSPECTOR ROOPLAL AND ANOTHER
Appellants;

Versus

LT. GOVERNOR THROUGH CHIEF SECRETARY,
DELHI AND OTHERS .. Respondents.

Civil Appeals Nos. 5363-64 of 1997 with Nos. 5643-44 of 1997f, WP (C) No.
191 of 1999 & TC (C) No. 56 of 1999, decided on December 14, 1999

A. Service Law — Seniority — Deputationist — Service rendered on
equivalent post in parent department before absorption in deputation
department — Held, counts for seniority — Govt, of India, OM dated 29-5-
1986 — Offending portion of the OM which denied benefit of previous
service, declared unconstitutional — Delhi Police (Appointment and
Recruitment) Rules, 1980, Rr. S(h) and 17

B. Service Law ~ Equation of — Posts — Criteria for determination of
— Law on this point discussed and held, question of equivalence could not
be resolved solely on the basis of pay scales

C. Service Law -— Absorption — Permanent Absorption — g
Deputationist, held in the context, if were not to be given benefit of service
rendered by them on equivalent post in their parent department, should
have been informed of it so that they could decide to seek or not to seek
permanent absorption — Option

t From the Judgment and Order dated 4-11-1993 of the Central Administrative Tribunal, Delhi in
OAs Nus. 1414 and 1415 of 1994
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D. Administrative Law — Subordinate legislation — Office
Memorandum — Not making it known to the affected persons
(deputationists here) shows that the OM was in fact never acted upon -
Hence cannot be relied upon by the Govt. to support its case

E. Constitution of India — Arts. 14 and 16 — Fairness and
reasonableness — Executive instructions (OM dated 29-5.1986 issued by
Govt. of India) denying beneflt of service rendered by a deputationist on
equivalent post in his parent department — This was against the law
already laid down by Supreme Court — Use of the expression “whichever is
later” in the instructions also making them self-contradictory — No logic
could be seen behind use of this expression — The offending portion
declared unreasonable and therefore struck down as violative of Art. 14 —
Statute Law — Doctrine of severability — Applied — Only offending
portion which was severable from rest of executive instructions, struck
down

The appellants were Sub-Inspectors of Border Security Force (BSF) who
were initially taken on deputation in Delhi Police as Sub-Inspectors (Executive)
and were later on absorbed in Delhi Police in the same capacity. While fixing
their seniority in Delhi Police, service already rendered by them as Sub-
Inspector in BSF was not taken into consideration on the ground that pay scale
of Sub-Inspector in BSF was not equivalent to pay scale in Delhi Police.
Besides, the respondents also relied on Government of India OM dated 29-5.-
1986 to support their action. Clause (iv) of the OM reads as follows: “In the case
of a person who is initially taken on deputation and absorbed later (i.e. where the
relevant recruitment rules provided ‘Transfer on deputation/transfer’), his
seniority in the grade in which he is absorbed will normally be counted from the
date of absorption. If he has already been holding (on the date of absorption) the
same or equivalent grade on regular basis in his parent department, such regular
service in the grade shall also be taken into account in fixing his seniority,
subject to the condition that he wilt be given seniority from the date he has been
holding the post on deputation, or the date from which he has been appointed on
a regular basis to the same or equivalent grade in his parent department,
whichever is later.”” (emphasis supplied).

Earlier, there was a similar case in which the Central Administrative
Tribunal had held that benefit of service already rendered in parent department
could not be denied but in the present case, the Tribunal instead of honouring its
earlier precedent, held that the appellants were not entitled to benefit of service
rendered by them as Sub-Inspector in their parent department, i.e. BSF.

The Supreme Court apart from considering validity of the order of the
Tribunal, also considered constitutional validity of the expression “whichever is
later” occurring in the OM, This expression was challenged as violative of
Articles 14 and 16.

Held ;

There is no reason why the appellants on being absorbed in equivalent cadre
in the transferred post should not be permitted to count their service in the parent
department. This question is not res integra and is squarely covered by the ratio
of the Supreme Court judgments in K. Madhavan, R.S Makashi and Wing
Commander J. Kumar cases. Applying the principles laid down in these cases, it
is held that the appellants are entitled to count substantive service rendered by
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them in the post of Sub-Inspector in the BSF while counting their service in the
post of Sub-Inspectar (Executive) in Delhi Police. (Paras 15 and 16}

K. Madhavan v. Union of India, (1987) 4 SCC 566 ; 1987 SCC (L&S) 496 : (1987) 5 ATC

91: AIR 1987 SC 2291 - (1988) | SCR 421; R.S. Makashi v. .M. Menan, (1982) 1 SCC

379 : 1982 SCC (L&S) 77; Wing Commander J. Kumar v. Union of India, (1982) 2 SCC

116 : 1982 SCC (L.&S) 177 : {1982) 3 SCR 453, applied

In law, it is necessary that if the previous service of a transferred official is
to be counted for seniority in the transferred post, then two posts should be
equivalent. One of the objections raised by the respondents was that the post of
Sub-Inspector in the BSF is not equivalent to the post of Sub-Inspector
(Executive) in Dethi Police. This argument is solely based on the fact that pay
scale of two posts are not equal. Equivalence of two posts is not judged solely
by equal pay. While determining equation of posts, many factors other than pay
will have to be taken into consideration, like the nature of duties,
responsibilities, minimum qualifications, etc. The Supreme Court way back in
1968 accepted in P.X. Roy case that equation of posts has to be determined by
taking into account the following factors, — (i) nature and duties of post; (ii)
responsibilities and powers exercised by officer holding a post; extent of
territorial or other charge held or responsibilities discharged; (fii) minimum
qualifications, if any, prescribed for recruitment to the post; and (iv) salary of the
post. It would thus be seen that salary of a post is the last criterion for the
purpose of finding equivalence of posts, If the first three criteria are fulfilled, the
fact that salaries of two posts are different would not in any way make the post
not equivalent. (Para 17)

[Ed.: See in this context M, Hara Bhupal v. Union of India, (1997) 3 SCC 561 and Kulwant

Rai Sharma v. Union of India, 1995 Supp (4) SCC 451.]

It is not the case of the respondents that the first three criteria are in any
manner different for appellants’ post in their parent office and their post in Delhi
Police. View taken by the Administrative Tribunal that the two posts do not
carry same pay scale and therefore are not equivalent, has to be rejected.

(Paras 17 and 1R8)
Union of India v. P.K. Roy, AIR 1968 SC 850 : (1968) 2 SCR 186; Vice-Chancelior, LN.

Mithila University v. Dayanand Jha, (1986) 3 SCC 7 : 1986 SCC (L.&S) 378 : (1986) |

ATC 42, relied on

There is considerable force in the arguments addressed on behalf of the
appellants that the OM dated 29-5-1986 had neither been made public nor the
existence thereof made known to anybody concerned with the controversy in
question. The respondents ought not be permitted to rely upon this document
because there is no material produced by them to show that the OM which was
issued by Government of India was either ipso facto applicable to Delhi Police
or the same was adopted and applied by Delhi Police force. Right of the
deputationist to count his service for the purpose of seniority in the transferred
department was settled way back in 1982 itself in R.S. Makashi and Wing
Commander J. Kumar case (if not earlier). It is therefore reasonable to expect
that when a deputationist is absorbed in a department, he would certainly have
expected that his seniority in the parent department would be counted. If at afl
the conditions stipulated in the OM were to be made applicable to such persons,
it was the duty of the respondents to have made known the conditions of the OM
to the deputationists before absorbing them, so that such a deputationist would
have had the option of accepting or refusing permanent absorption in Delhi
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Police. The very fact that such steps were not taken, shows that the OM was in
fact never acted upon. (Para 19)
a A perusal of clause (iv) of the OM shows that its author has taken
inconsistent views in regard to right of a deputationist 10 count his seniority in
the parent department. While in the beginning of clause (iv) it is said in clear
terms that 1f a deputationist holds an equivalent grade on regular basis in the
parent department, such regular service in the grade shall also be taken into
account in fixing seniority. In the latter part, the OM says, “subject to the
condition that he will be given seniority from the date he has been holding the
b post or the date from which he has been appointed on a regular basis to the same
or equivalent grade in his parent depariment whichever is later”. The use of
words “whichever is later” negatives the right which was otherwise sought to be
conferred under the previous paragraph of clause (iv) of the OM. No logic can
be seen behind this. The use of the word “whichever is later” being
unreasonable, it offends Article 14. The appellants were regularly appointed
¢ Sub-Inspectors in BSF on the date of their deputation. It has already been held
that the post of Sub-Inspecior held by appellants in BSF is equivalent to the post
of Sub-Inspector (Executive) in Delhi. In view of the Judgments in R.S. Makashi
and Wing Commander J. Kumar cases the appellants are entitled to count
service rendered by them in the post of Sub-Inspector in BSF for the purpose of
seniority as Sub-Inspector (Executive) in Delhi Police. Such right cannot be
taken away by applying the OM. (Para 20)
d The ratio of K. Anjaiah case is that any rule, regulation or executive
instruction which has the effect of taking away service rendered by a
deputationist in an equivalent cadre in the parent department while counting his
seniority in the deputed post would be violative of Articles 14 and 16 of the
Constitution, and therefore, is liable to be stuck down. The impugned OM in its
entirety does not take away the above right of the deputationists. By striking
e down the offending part of the OM, as has been prayed in the writ petition, the
rights of the appellants can be preserved. Accordingly, the offending words
“whichever is later” in the OM are held violative of Articles 14 and 16. Those
words are quashed from the text of the OM. Consequently, right of the
appellants to count their service from the date of their regular appointment in the
post of Sub-Inspector in BSF for computing their senjority as Sub-Inspector
(Executive) in Delhi Police, is restored. (Para 23)
F RS Makashi v. L M. Menon, (1982) 1 SCC 379 : 1082 SCC (L&S) 77; Wing Commander J,
Kumar v. Union of India, (1982) 2 SCC 116 : 1982 SCC (L&S) 177 (1982) 3 SCR 453;
K. Anjaiah v. K. Chandraiah, (1998) 3 SCC 218 : 1998 SCC (L&S) 801, refied on
F. Practice and Procedure — Precedent — Held, a subordinate court is
bound by the precedent of superior court, and a Bench in a court is bound
by the precedent of a Coordinate Bench — Jurisprudential basis for
g honouring a precedent also expiained — A Bench of CAT in the present
case, though aware of a Judgment of a Coordinate Bench on a similar issue,
taking a contrary view — Such an approach deprecated — Held, the latter
Bench should have referred the matter to a larger Bench if it did not feel
persuaded to agree with the earlier Bench — Service Law —
Administrative Tribunals Act, 1985, S. 5(4)b) — Larger Bench —
Reference to — When imperative
The question involved in this case was whether a deputationist who was
permanently absorbed in the deputation department was entitled to count service
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rendered by him on equivalent post in his parent department, for the purpose of
seniority. In an earlier case, the Central Administrative Tribunal had decided
that such service had to be counted but in the present case, the Tribunal,
disregarding its earlier precedent, decided that it could not be counted. The
Supreme Court

Held :

The manner in which a Coordinate Bench of the Tribunal has overruled, in
effect, an earlier judgment of another Coordinate Bench of the same Tribunal is
most dissatisfying. This is opposed to all principles of judicial discipline. If at
all, the subsequent Bench of the Tribunal was of the opinion that earlier view
taken by the Coordinate Bench of the same Tribunal was incomrect, it ought to
have referred the matter to a larger Bench so that difference of opinion between
two Coordinate Benches on the same point could have been avoided. 1t is not as
if the latter Bench was unaware of the judgment of the earlier Bench but
knowingly it proceeded to disagree with the said judgment against all known
rules of precedents. Precedents which enunciate rules of law form the foundation ¢
of administration of justice under the Indian system. This is a fundamental
principle which every Presiding Officer of a judicial forum ought to know, for
consistency in interpretation of law alone can lead to public confidence in the
judicial system in India, The Supreme Court has laid down time and again that
precedent law must be followed by all concerned; deviation from the same
should be only on a procedure known to law. A subordinate court is bound by
the enunciation of law made by the superior courts. A Coordinate Bench of a @
court cannot pronounce judgment contrary to declaration of law made by
another Bench. It can only refer it to a larger Bench if it disagrees with the
earlier pronouncement. (Para 12)

Tribhovandas Purshottamidas Thakkar v. Ratilal Motilal Patel, AIR 1968 SC 372 : (1968) |

SCR 458, relied on

Pinjare Karimbhai v. Sukla Hariprasad, (1962} 3 Guj LR 529; Haridas v. Ratansey, AIR g

1922 Bom 149(2) : 23 Bom LR 802; Bhagwan v. Ram Chand, AIR 1965 SC 1767, cired

The Tribunal in this case, after noting the earlier judgment of a Coordinate
Bench and after noticing judgment of the Supreme Court, still thought it fit to
proceed to take a view totally contrary to the view taken in the earlier judgment,
thereby creating a judicial uncertainty in regard to declaration of law involved in
this case. 1t is on account of this approach of the latter Bench of the Tribunal in
this case, a lot of valuable time of the Supreme Court is wasted and the parties to
this case have been put to considerable hardship. (Para 13)

G. Practice and Procedure — Remand — Not justified if considerable
time had already elapsed amd the cost and hardship and inconvenience
suffered by the appellants is kept in view

Normally the case should have beer: remanded to the Tribunal for decision
of issue involved in this case by a larger Bench of the Tribunal but keeping in &g
view that time already consumed by this case and cost and inconvenience
already suffered by the parties concerned because of the indiscretion of the
Tribunal, it is considered in the interest of justice that the matter be put to rest.

(Para 14)

H. Practice and Procedutre — State as a litigant/party — Dispute inter
se employees — Held, Govt. should play an impartial role and act as an £
amicus curiae — Once the matter is judicially decided, Govi. should not

o

Y
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further agitate the matter so as to give an impression of playing a partisan
role — Approach of Delhi Govt. not appreciated in this case — Costs
imposed — Costs — Imposition of — When warranted

The issue relating to inter se seniority involved in this case had already been
settled by a decision of the Central Administrative Tribunal against which
Government filed an SLP. The SLP and a review petition of the Government
was dismissed by the Supreme Court. Government however did not extend
benefit of the judgment to other similarly situated employees and therefore they
were constrained to approach the Tribunal again. Government resisted their
claim and this time, it succeeded in the Tribunal. The individual employees filed
SLP in the Supreme Court. The SLP was again opposed by the Government.
Controversy kept alive by Government gave rise to dispute between permanently
absorbed deputationists and other employees who were already appointed. The
Supreme Court
Held :

Role played by respondents (i.e. Government) in this litigation is far from
satisfactory. After laying down appropriate rules governing service conditions of
its employees, a State should only play the role of an impartial employer in inter
se dispute between its employees. If any such dispute arises, the State should
apply the rules laid down by it fairly. Still if the matter is dragged to a judicial
forum, the State should confine its role to that of an amicus curige by assisting
the judicial forum to arrive at a correct decision. Once a decision is rendered by
a judicial forum, thereafter the State should not further involve itself in
litigation. The matter should be left to the parties concerned to agitate further, if
they so desire. When a State, after the judicial forum delivers a judgment, files
review petition, appeal, etc., it gives an impression that it is espousing the cause
of a particular gronp of employees against another group of its employees,
unless there are compelling reasons to resort to such further proceedings. In the
instant case, it is felt that the respondents have taken more than necessary
interest which is uncalled for. This act of the State has only resulted in waste of
time and money of all concerned. Delhi Administration shall pay costs in these
matters. (Paras 24 and 25)

K-M/ATZ/21922/CL

Advocies who appeared in this case :

Mukul Rohatgi, Additional Solicitor General, P.P. Rao and S.K. Dholakia, Senior
Advocates (Mahabir Singh, Uma Datta, Tarun Sharma, Ms Binu Tamta, S.W A.
Qadri. Ms Sushma Suri, S.N. Terdal, Y.P. Mahajan, B K. Prasad, D.S. Mahra,
Ms Varuna Bhandari Gugnani, Naresh Kaushik, Ms Lalita Kaushik, Lalit Kr.
Khanna, Ms Gargi. P.N. Puri, Ranbir Yadav, Atul Kumar, Bimal Roy Jad, Mukui
Gupta, T.N. Singh and Debasis Misra, Advocates, with them) for the appearing

parties.
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5. (1982) 1 SCC 379 : 1982 SCC (L&S) 77, R.S. Makashi v. .M. Menon
636f-g, 656, 658d, 660a-b, 661a

6. AIR 1968 SC 850 : (1968) 2 SCR 186, Union of India v. P.K. Roy 657c-d a
7. AIR 1958 8C 372 - (1968) | SCR 455, Tribhovandas Purshortamdas
Thakkar v. Ratilal Motilal Patel 6544
B. AIR 1965 5C 1767, Blragwan v. Ram Chand 655¢
9. (1962) 3 Guj LR 529, Pinjare Karimbhai v. Sukig Hariprasad 655a-b
10. AIR 1922 Bam [49(2) : 23 Bom LR 802, Haridas v. Ratansey 655a-b
The Judgment of the Court was deljvered by b

SANTOSH HEGDE, J.— Civil Appeals Nos. 5363-64 of 1997 are preferred
against the order dated 28-10-1994 made by the Central Administrative
Tribunal, Principal Bench, New Delhi, in OAs Nos. 1414-15 of 1994, WP
(C) No. 191 of 1999 filed before this Court under Article 32 of the
Constitution of India challenges the constitutional validity of Office
Memorandum No. 20020/7/80-Estt.(D) dated 29-5-1986 issued by the .
Government of India. TC (C) No. 56 of 1999 is a transfer case filed seeking
transfer of WP (C) No. 4128 of 1998 pending on the file of the High Court of
Delhi which involves the same question as is involved in the civil appeals
referred to above,

2. In all the above cases, the question involved is whether a Sub-
Inspector who was appointed as such in the Border Security Force (for short d
“BSF”) when transferred on deputation to the Delhi Police in the cadre of
Sub-Inspector (Executive) on bei ng permanently absorbed in the transferred
post, is entitled to count his substantive service as Sub-Inspector in BSF for
the purpose of his seniority in the cadre of Sub-Inspector (Executive) in the
Delhi Police or not.

3. To appreciate the controversy involved in these cases, it is necessary €
t0 note the background of these transfers from various police organisations to
the Delhi Police. A perusal of the letter issued by the Commissioner of
Police, Delhi, No. 15413/Est. dated 10-9-1985 shows that in the year 19835
with a view to strengthen the existing security system in the capital, the Delhi
Police hud created 12 new police stations in Delhi, Consequent to the same
and in view of the prevailing conditions, it was felt necessary to fill up the f
required posts in the Delhi Police within the shortest possible time so that

view of the urgent need of the hour, a decision was taken to take suitable
persons on deputation in the ranks of Inspector, Sub-Inspector, Assistant ¢
Sub-Inspector, Head Constable, Constable and Drivers (Head Constable and
Constable). In the said letter, a Téquest was made to the Director General of
BSF to forward the names of suitable persons desirous of joining the Delhi
Police on initial deputation for a period of one year. The letter also stated that
those officials taken on deputation were likely to be consjdered for
permanent absorption after one year if they were found suitable. From the 5
above letter it is clear that the Delhi Police were in dire need of additional
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hands to man the twelve newly-created police stations in Delhi. In this
background, certain Sub-Inspectors who were working in BSF were at first
sent on deputation to the Delhi Police in the cadre of Sub-Inspector
(Executive) and subsequently they were permanently absorbed.

4. The Delhi Police (Appointment and Recruitment) Rules, 1980 provide
for the mode of recruitment in the Delhi Police. Rule 5(h) of the said rules
provides that if the Commissioner is of the opinion that it is necessary or
expedient in the interest of work to do so, he may make appointment(s) to all
non-gazetted categories of both executive and ministerial cadres of the Delhi
Police on deputation basis (emphasis supplied) by drawing suitable persons
from any other State, Union Territory, Central police organisation or any
other force. It is not in dispute that in exercise of the said power the
appellants herein and other similarly situated persons were deputed on
transter from BSF to the Delhi Police.

5. Rule 17 of the above rules, which was incorporated on 31-3-1983,
empowers the Commissioner of Police, Delhi, to sanction permanent
absorption of persons sent on deputation with the consent of the deputed
official in the Delhi Police of upper and lower subordinates and with the
concurrence of the Head of Police Force from which the said official is
deputed. It is also not in dispute that the absorption of the appellants and
other similarly situated officials in the Delhi Police in the cadre of Sub-
Inspector (Executive) was done in exercise of the above power vested in the
Commissioner under Rule 17 of the rules.

6. In view of the fact that when the inter se seniority list of the Sub-
Inspectors in the Delhi Police was drawn, the authorities concerned did not
take into consideration the service put in by the transferee officials like the
appellants in their parent department, namely, BSF, one of the aggrieved
persons by the name of Antony Mathew filed an application before the
Central Administrative Tribunat (CAT) in OA No. 470 of 1991 wherein he
claimed that for determination of his seniority in the Delhi Police, the date of
his continuous officiation on a substantive basis as Sub-Inspector in BSF has
to be counted. A Principal Bench of the Tribunal in the said application, vide
its judgment dated 2-3-1993 held as follows:

“The petitioner was appointed as Sub-Inspector in Border Security
Force on 21-4-1980. He was appointed as Sub-Inspector on substantive
basis w.e.f. 1-10-1984. He came to be sent on deputation basis to Delhi
Police on 19-11-1985. He came to be absorbed in the Delhi Police in the
same grade of Sub-lnspector w.e.f. 19-6-1987. He has in due course been
confirmed in that position. The petitioner’s claim in this case is for
determining his seniority taking into consideration the date of continuous
officiation as Sub-Inspector in the Border Security Force, i.e. from 21-4-
1980, on which date he was appointed as Sub-Inspector in the Border
Security Force or w.ef. 1-10-1984, the date of his substantive
appointment in the Border Security Force. The respondents have decided
to accord seniority to the petitioner with effect from the date of his
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absorption, namely 19-6-1987. The contention of the petitioner is that he
is entitled to the benefit of service rendered by him with the Border
Security Force for the purpose of reckoning his seniority. So far as the
principle of law is concerned, the learned counsel for the petitioner relies
upon the judgment of the Supreme Court in K, Madhavan v. Union of
indiat. The relevant discussion in para 21 of the judgment makes it clear
that full credit must be given to the petitioner for the services rendered
by him on a substantive basis in the Border Security Force w.e.f. 1-10-
1984. The petitioner contends that he should be given seniority taking
the date of his initial appointment or in the alternative his seniority may
be counted w.e.f. 1-10-1984 when he was appointed on substantive basis
with the Border Security Force. The petitioner has not produced any
material showing that he was appointed w.e.f. 21-4-1980 on permanent
basis. In the absence of clear material, we will not be justified in taking
21-4-1980 as the carrect date. There is no dispute that the petitioner was
appointed as Sub-Inspector with the Border Security Force w.e.f. 1-10-
1984 on a substantive basis. That is the date which should be taken into
account for determining the seniority of the petitioner.

2. For the reasons stated above, this petition is allowed. The
respondents are directed to accord seniority to the petitioner in the Delhi
Police taking 1-10-1984 as the date of appointment as Sub-Inspector in
the Border Security Force on a substantive basis. He shall be accorded all
other benefits flowing from determination of such seniority. No costs.”

7. 1t is seen from the above order of the Tribunal that it relied upon a
judgment of this Court in the case of K. Madhavan v. Union of Indial which
judgment required that full credit must be given to the official for substantive
service in the equivalent post in the transferred department while computing
his seniority in the transferred department.

8. The Delhi Administration which was the respondent in the said
application (hereinafter referred to as ‘“the respondent”) filed a review
petition against the said judgment of the Tribunal; urging new- ground, inter
alia, that the post of Sub-Inspector in BSF was not equivalent to the post of
Sub-Inspector in the Delhi Police because the pay scales of the two posts
were not the same. Hence, their service in the parent department cannot be
counted for senjority in the transferred post. The said review petition came to
be dismissed by the Tribunal by a reasoned order. It held that equal pay
scales was not the sole determinative factor while determining the
equivalency of the two posts. It also reiterated its finding that the law laid
down by this Court in Madhavan case' was applicable on all fours to the
facts of the case.

9. On not being satisfied with the order of the Tribunal in the review
application also, the respondent filed an SLP before this Court against the
original judgment and the order in review vide SLP (C) No. 2575/75-A of
1993. In the said SLP, the respondent specifically contended that the ratio of

1 (1987) 4 SCC 566 : 1987 SCC (L&S) 496 : (1987) 5 ATC 91 : AIR 1987 SC 2291 : {1988) 1
SCRrR42]
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this Court in Madhavan case! was not applicable to the case of Antony
Mathew, on the ground that the post held by Antony Mathew in BSF was nat
equivalent to the post of Sub-Inspector in the Delhi Police. A three-Judge
Bench of this Court vide its order dated 22-4-1994 found no merit in the
petition filed by the Delhi Administration and dismissed the same. It is
worthwhile to note that the above-referred dismissal order of this Court
shows that the respondents in the SLP were represented by a counsel and the
Court pussed an order after hearing the counsel. Strangely enough, the
respondent which was the employer of both the originally recruited Sub-
Inspectors of the Delhi Police as well as subsequently transferred and
abhsorbed officials was still not satisfied even with this decision of the Apex
Court and filed a review petition against the said order of dismissal of the
SLP, which review petition came to be dismissed by this Court with the
following arder:
“Apart fram the fact that the petitions are delayed by 444 days, even
On merits we see no reason (o entertain these petitions, Hence the review
petitions are dismissed.”

Thus, the first bout of litigation which originated with regard to a simple
question of counting the seniority, in the year 1991 came to an end in
February 1996. But, so far as the respondent is concerned, it was not
prepared to accept the law laid down in Antony Mathew case, Though it gave
the benefil of the order of the Tribunal, as affirmed by this Court, to Antony
Mathew, it was not ready to extend the same benefit to the persons similarly
situated like the appellants herein. As stated above, the appeliants were also
otiginally appointed [ike Antony Mathew in BSF as Sub-Inspectors and
subsequently transferred and absorbed as such in the Delhi Police Force and,
as a matter of fact, the first appellant was even senior to Antony Mathew in
the cadre of Sub-Inspectors in BSF and was also absorbed in the Delhi Police
on a date anterior to that of Antony Mathew. The refusal of the Delhi
Administration to give benefit of the judgment in the case of Antony Mathew
to the appellants despite their repeated representations and consequent denial
of their seniority, compelled these appellants to file original applications
being OAs Nos. 1414 and 1415 of 1994 before another Principal Bench of
CAT at Delhi.

10. Surprisingly, even though the case of the applicants before the
Tribunal in the above-referred original applications from which the present
civil appeals arise, was identical to the case of Antony Mathew both on facts
and in law, the Tribunal in total disregard to the rule of precedence, in spite
of having noticed the earlier judgment of a Coordinate Bench of the same
Tribunal and having noticed the fact that the review petition filed before the
Tribunal, SLP filed before this Court and review petition filed before this
Court were dismissed, it still proceeded to consider the application
independent of the law laid down in the previous case and came to an
entirely contra conclusion and further held that the judgment in Madhavan
case! had no bearing to the facts of the present case. In this process it relied
on an official memorandum dated 29-5-1986, the existence of which was
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unknown to all concerned and reference to which was not made by the
respondent either as a defence in the original application of Antony Mathew
case or in review filed thereafter or before this Court in the SLP or in the 4
review petition filed before this Court. In this second round of litigation, the
Tribunal came to the conclusion that the post held by the present appellants

in BSF was not an equivalent post of Sub-Inspector in the Delhi Police and
also in view of the language employed in the OM dated 29-5-1986, held that
the appellants herein were not entitled to count the service rendered by them
prior to their absorption in the Delhi Police for the purpose of their seniority p
in the cadre of Sub-Inspectors (Executive) in the Delhi Police. It is against
this order of the Tribunal that the appellants have preferred SLLPs in which
ieave to appeal was granted by this Court.

I1. Before us in these mattérs, Mr P.P. Rao and Mr S.K. Dhalakia,
learned Senior Counsel appearing for the parties contended that the latter
Bench of the Tribunal committed a judicial impropriety in taking a contra
view from the earlier judgment without following the rule of precedent. They
questioned the correctness of the finding of the Tribunal in the impugned
judgment as to equation of the two posts of Sub-Inspector based only on an
unequal pay scale. The reliance on the OM dated 29-5-1986 was also
questioned on the ground that the same was not acted upan earlier and the
existence of the same was not made known to all concerned at any relevant 4
point of time. 1t is to be noted that the constitutional validity of the said OM
is also challenged before us in WP No. 191 of 199%. We have heard the
learned Additional Solicitor General and Shri Bimal Roy Jad on behalf of the
respondents.

12. At the outset, we must express our serious dissatisfaction in regard to
the manner in which a Coordinate Bench of the Tribunal has overruled, in
effect, an earlier judgment of another Coordinate Bench of the same
Tribunal. This is opposed to all principles of judicial discipline. If at all, the
subsequent Bench of the Tribunal was of the opinion that the earlier view
taken by the Coordinate Bench of the same Tribunal was incotrect, it ought
to have referred the matter to a larger Bench so that the difference of opinion
between the two Coordinate Benches on the same point could have been
avoided. 1t is not as if the latter Bench was unaware of the judgment of the
earlier Bench but knowingly it proceeded to disagree with the said judgment
against all known rules of precedents. Precedents which enunciate rules of
law form the foundation of administration of justice under our system. This is
a fundamental principle which every presiding officer of a judicial forum
ought to know, for consistency in interpretation of law alone can lead to
public confidence in our judicial system. This Court has laid down time and g
again that precedent law must be followed by all concemed; deviation from
the same should be only on a procedure known to law. A subordinate court 18
bound by the enunciation of law made by the superior courts. A Coordinate
Bench of a Court cannot pronounce judgment contrary to declaration of law
made by another Bench, It can only refer it to a larger Bench if it disagrees
with the earlier pronouncement. This Court in the case of Tribhovandas h
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Purshottamdas Thakkar v. Ratilal Motilal Patel? while dealing with a case in
which a Judge of the High Court had failed to follow the earlier judgment of
a larger Bench of the same Court observed thus:

“The judgment of the Full Bench of the Gujarat High Court was
binding upon Raju, J. If the learned Judge was of the view that the
decision of Bhagwati, J., in Pinjare Karimbhai case’ and of Macleod,
C.L. in Haridas case* did not lay down the correct law or rule of
practice, it was open to him to recommend to the Chief Justice that the
question be considered by a larger Bench. Judicial decorum, propriety
and discipline required that he should not ignore it. Our system of
administration of justice aims at certainty in the law and that can be
achieved only if Judges do not ignore decisions by courts of coordinate
authority of of superior autherity. Gajendragadkar, C.J., observed in
Bhagwan v. Ram Chand®:

‘It is hardly necessary to emphasise that considerations of
judicial propriety and decorum require that if a learned Single Judge
hearing a matter is inclined to take the view that the earlier decisions
of the High Court, whether of a Division Bench or of a Single Judge,
need to be reconsidered, he should not embark upon that inquiry
sitting as a Single Iudge, but should refer the matter to a Division
Bench, or, in a proper case, place the relevant papers before the
Chief Justice to enable him to constitute a larger Bench to examine
the question. That is the proper and traditional way to deal with such
matters and it is founded on healthy principles of judicial decorum
and propriety.’ "

13. We are indeed sorry to note the attitude of the Tribunal in this case
which, after noticing the earlier judgment of a Coordinate Bench and after
noticing the judgment of this Court, has stilT thought it fit to procéed to také a
view totally contrary to the view taken in the earlier judgment thereby
creating a judicial uncertainty in regard to the declaration of law involved in
this case. Because of this approach of the latter Bench of the Tribunal in this
case, a lot of valuable time of the Court is wasted and the parties to this case
have been put to considerable hardship. _

14. In our opinion, the above error on the part of the Tribunal in the
normal course should have made us remand this case to the Tribunal to be
decided by a larger Bench of the Tribunal to decide the issue involved in this
case, but then taking into consideration the time already consumed by this
case and cost and inconvenience already suffered by the parties concerned
because of the above-referred indiscretion of the Tribunal we think in the
interest of justice we should put to rest the controversies involved in these
appeals.

2 AIR 1968 8C 372 ; (1968) | SCR 455

3 Pinjare Karimbhai v. Sukta Hariprasad, (1962) 3 Guj LR 529
4 Huaridas v. Ratansey, AIR 1922 Bom 149(2) : 23 Bom LR 802
5 AR 1965 8C 1767
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15. We will now take up the question whether the appellants are entitled
to count their service rendered by them as Sub-Inspectors in BSF for the
purpose of their seniority after absorption as Sub-Inspectors (Executive) in
the Delhi Police or not. We have already noticed the fact that it is pursuant to
the needs of the Delhi Police that these officials were deputed to the Delhi
Police from BSF following the procedure laid down in Rule 5(4) of the rules
and subsequently absorbed as contemplated under the said rules. It is also not
in dispute that at some point of time in BSF, the appellants’ services were
regutarised in the post of Sub-Taspector and they wefe transfeited as
regularly appointed Sub-Inspectors to the Delhi Police Force. Therefore, on
being absorbed in an equivalent cadre in the transferred post, we find no
reason why these transferred officials should not be permitted to count their
service in the parent department. At any rate, this question is not res integra
and is squarely covered by the ratio of judgments of this Court in more than
one casc. Since the earlier Bench of the Tribunal relied upon Madhavan
case! 1o give relief to the deputationists, we will first consider the law laid
down by this Court in Madhavan case!. This Court in that case while
considering a similar question, came to the following conclusion: (SCC
p. 380, para 21)

“2/. We may examine the question from a different point of view.

There is not much difference between deputation and transfer. Indeed,

when a deputationist is permanently ahsorbed in the CBI, he is under the

rules appointed on transfer. In other words, deputation may be regarded
as u transfer from one goveriiment department to anathier. ft will be
against all rules of service jurisprudence, if a government servant
holding a particular post is transferred to the same or an equivalent post
i another government department, the period of his service in the post
before his transfer is not taken into consideration in computing his
seniority in the transferred post. The transfer cannot wipe out his length
of service in the post from which le has been transferred. It has been
observed by this Court that it is a just and wholesome principle
commonly applied where persons from different sources are drafted to
serve in a new service that their pre-existing tolal length of service in the
parent department should be respected and presented by taking the same
into account in determining their ranking in the new service cadre. See

R.S. Makashi v. IM. Menon®; Wing Commander J. Kumar v. Union of

Indid?” (emphasis supplied)

16. Similar is the view taken by this Court in the cases of R.S. Makashi¢
and Wing Convnander J. Kumar™ which judgments have been followed by
this Court in Madhavan case!. Hence, we do not think it is necessary for us
to deal in detail with the view taken by this Court in those judgments.
Applying the principles laid down in the above-referred cases, we hold the
appellants are entitled to count the substantive service rendered by them in

6 (1982) 1 SCC 379 : 1982 SCC (L&S) 77
7 (1982) 2 SCC 116 : 1982 §CC (L&S) 177 ; (1982) 3 SCR 453
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the post of’ Sub-Inspector in BSF while counting their service in the post of
Sub-Inspector (Executive) in the Delhi Police Force.

17. 1n law, it is necessary that if the previous service of a transferred
official is to be counted for seniority in the transferred post then the two
posts should be equivalent. One of the objections raised by the respondents
in this cuse ds well ag In the edrlier cise of Antony Mithew is that the post of
Sub-Inspector tn BSF is not equivalent to the post of Sub-lnspector
(Executive) in the Delhi Police. This argument is solely based on the fact that
the pay scales of the two posts are not equal. Though the original Bench of
the Tribunul rejected this argument of the respondent, which was confirmed
at the stage of SLP by this Court, this argument found favour with the
subsequent Bench of the same Tribunal whose order is in appeal before us in
these cases. Hence, we will proceed to deal with this argument now.
Equivalency of two posts is not judged by the sole fact of equal pay. While
determining the equation of two posts many factors other than “pay” will
have 10 be taken into counsideration, like the nature of duties, responsibilities,
mininum qualification ete. It is so held by this Court as far back as in the
year 1908 in the case of Union of India v. P.K. Roy®. In the said judgment,
this Court accepied the factors laid down by the Committee of Chief
Secretaries which was constituted for settling the disputes regarding equation
of posts arising out of the States Reorganisation Act, 1956. These four
factors are: () the nature and duties of a post; (/i) the responsibilities and
powers exercised by the officer holding a post, the extent of territorial or
other charge held or responsibilities discharged; (/i) the minimum
qualifications, if any, prescribed for recruitment to the post; and (iv) the
salary of the post. [t is seen that the salary of a post for the purpose of finding
out the equivalency of posts is the last of the criteria. If the earlier threc
criteria mentioned above are tulfilled then the fact that the salaries of the two
posts are different would not in any way make the post “not equivalent”. In
the instant case, it is not the case of the respondents that the first three criteria
menlioned hereinabove are in any manner different between the two posts
concerned. Therefore, it should be held that the view taken by the Tribunal in
the impugned order that the two posts of Sub-Inspector in BSF and Sub-
Inspecior (Executive) in the Delhi Police are not equivalent merely on the
ground that the two posts did not carry the same pay scale, is necessarily to
be rejected. We are further supported in this view of ours by another
judgment of this Court in the case of Vice-Chancellor, L.N. Mithila
University v. Davanand Jha* wherein at SCC para 8 of the judgment, this
Court held: (SCC pp. 10 & 11)

“l.earned counsel for the respondent is therefore right in contending

Ihat equivalence of the pay scale is not the only factor in judging whether

the post of Principal and that of Reader are equivalent posts. We are

inclined to agree with him thai the real criterion to adopt is whether they
could be regarded of equal status and responsibility. ... The true criterion

8 AIR [968 SC 850 : (1968) 2 SCR 186
9 (1986) ISCC T 1 1986 SCC (L&S) 378 : (1986) 1| ATC 42

oS
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for equivalence is the status and the nature and responsibility of the

duties attached to the two posts.”

18. Therefore, in our opinion, the finding of the Tribunal that the posts of a
Sub-Inspector in BSF and Sub-Inspector (Executive) in the Delhi Police are
not equivalent, is erroneous, and the same is liable o be set aside.

19. This leaves us to consider the validity of the office memorandum
which was relied upon by the Tribunal in the impugned judgment. We have
noticed earlier in the judgment that the constitutional validity of this
memorandum is independently challenged by the appellants in WP (C) No. b
191 of 1999. There is considerable force in the argument addressed on behalf
of the appellants that this memorandum had neither been made public nor the
exislence thereof made known 1o anybody concerned with the controversy in
question. We have already referred to this fact. Hence, we do not want to
repeal the same in detail. On facts, we are of the opinion that the respondents
ought not 1o have been permitted to rely upon this document because there is ¢
no material whatsoever produced by the respondents to show thal this
memorandum which was issued by the Government of India was either ipso
facto applicable to the Delhi Police Force or the same was adopied and
applied by the Delhi Police Force. It is to be noted that the law in regard to
the right of a deputationist to count his service for the purpose of seniority in
the transferred department was settled as far back as in the year 1982 itself in d
the cases of R.S. Makashi® and Wing Commander J. Kumar’ (if not earlier).
Therefore, it is reasonable to expect that a deputationist, when his service is
sought 10 be absorbed in the transferred depariment would certainly have
expected that his seniority in' the parent department would be counted. In
such a situation, it was really the duty of the respondents, if ar all the
conditions stipulated in the impugned memorandum were applicable 1o such ,
person, to have made the eonditions in the memorandum known to the
deputarionist before absorbing his services, in all fairness, so that such a
deputationist would have had the option of accepting the permanent
absorption in the Delhi Police or not. The very fact that such SiEps were not
taken shows that this memorandum was, in fact, never acted upon. Apart
from the above question of equity, the appellants have challenged the
constitutional validity of the above memorandum on the ground that the
same violates Articles 14 and 16 of the Constitution. One of the grounds
raised is that their vested right of counting the seniority in the deputed
department, after absorption in an equivalent post, is arbitrarily taken away,
if the memorandum in question is applicable to them. Therefore, they had
prayed for a declaration that the memorandum be declared as ultra vires to
the extent it offends their fundamental right.

20. The relevant part of the memorandum impugned in the writ petition
referred to above, reads thus:

“Even in [he type of cases mentioned above, that is, where an officer
initiully comes on deputation and is subsequently absorbed, the normal
principles that the seniority should be counted from the date of such h
absorption, should mainly apply. Where, however, the officer has already
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been holding on the date of absorption in the same or equivalent grade on
regular basis in his parent department, it would be equitable and

a appropriate that such regular service in the grade should also be taken
into account in determining his seniority subject only to the condition
that at the most it would be only from the date of deputation to the grade
in which absorption is being made. It has also to be ensured that the
fixation of seniority of a transferee in accordance with the above
principle will not effect any regular promotions made prior to the date of

b absorplion. Accordingly it has been decided to add the following
sub-pata (/v) to para 7 of general principles communicated vide OM
dited 22-12-1959:

*(iv) In the case of a person who is initially taken on deputation
awd absorbed Tater (i.e. where the relevant recruitment rules provide
for “wransfer on deputation/transfer”), his seniority in the grade in

c which he is absorbed will normally be counted from the date of
absorption, If he has so ever been holding already (on the date of
absorption) the same or equivalent grade on regular basis in his
parent department, such regular service in the grade shall also be
taken into account in fixing his seniority, subject to the condition that
he will be given seniosity from—

d — the date he has been holding the post on deputation, or

— the date from which he has been appointed on a regular
basis o the same or equivalent grade in his parent department,
whichever is later.” (emphasis supplied)

A perusal of clause (iv) of the memorandum shows that the author of this
memorandum has taken inconsistent views in regard to the right of a
deputationist to count his seniority in the parent departmvent. While in the
beginning part of clause (/) in clear terms he says that if a deputationist
holds an equivalent grade on regular basis in the parent department, such
regular service in the grade shall also be taken into account in fixing the
seniority. ln the latter part the author proceeds to say—

i

f --. subject to the condition that he will be given seniority from the
date he has been holding the post or the date from which he has been
appointed on a regular hasis to the same or equivalent grade in his parent
deparhiment, whichever is later.”

The use ot the words “whichever is later” negatives the right which was
otherwise soughi to be conferred under the previous paragraph of clause (iv)
g ot the memorandum. We are unable to see the logic behind this. The use of
the words “whichever is later” being unreasonable, it offends Article 14 of
the Constitution. It is also argued on behalf of the appellants that this
memorandum is further violative of Articles 14 and 16 of the Constitution
inasmuch as it arbitrarily takes away the service rendered by the deputationist
wheun he is absorbed in the Delhi Police which right of a civil servant cannot

h  beaken away without the authority of law. We have noticed earlier that the

petttioners, who are the appellants in the civil appeals, were regularly
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appointed as Sub-Inspectors in BSF on the date of their deputation. We have
also accepted the fact that the post of Sub-Inspector held by them in BSF is
equivalent to the post of Sub-Inspector {(Executive) in the Delhi Police to g
which they stood deputed. That being the case, in view of the Jjudgment in the
cases of R.S. Makasli®, Wing Commander J. Kumar’ and Madhavan® it is
clear that they are entitled to counit the service rendered by thein in the post
of Sub-inspector in BSF for the purpose of seniority in the cadre of Sub-
lnspector (Executive) in the Delhi Police. Therefore, such a right of the
appellant-petitioners could not have been taken away in the garb of an office p
memorandum which is impugned in the above writ petition. This view of
ours finds support from a judgment of this Court in the case of K. Anjaiah v.
K. Chandraiah!®. In that case this Court was considering a statutory
regulation which in almost similar terms used in the office memorandum
with which we are concerned, deprived the civil servants of their past service
in the parent department. The Regulation involved in the said case reads: o

"9. (1) The persons drawn from other departments will carry on their
service and they will be treated as on other duty for a tenure period to be
specitied by the Commission or until they are permanently absorbed in the
Commission whichever is earlier.

(2) The services of these staff members working in the Commission .on
deputation basis and who opted for their absorption in the Commission, d
shall be appointed regularly as the staff in the Commission, in the cadre to
which they belong, as per the orders of Government approving their
appointments batch by batch and to determine the seniority accordingly. For
this purpose the Commission may review the promotions already affected.”
21. The validity of the said Regulation was challenged and the same was

struck down by the Administrative Tribunal in that case and when the matter
‘was brought up in appeal before this Court, the argument of the aggrieved
persous that the offending Regulation did not violate Articles 14 and 16 was
repelled by this Court and it upheld the argument of the deputationist which
was as follows: (SCC p. 222, para 5)

“['Tthat when persons from different sources are drafted to serve ina
new service, their pre-existing length of service in the parent department
should be respected and preserved by taking the same into account in
determining their ranking in the new service cadre and this has been done
under Regutation 9(1) thit benefit canfict be taken away for
determination of the inter se seniority as per Regulation 9(2) and,
therefore, the Tribunal was justified in striking down Regulation 9¢2).”

22. However, in that case this Court instead of striking down the said g
Regulation, upholding the contention that a deputationist is entitled to count
his seniority when absorbed in the deputed post, observed thus: (SCC p. 223,
para 7)

“When the Commission fimally takes a decision to permanenitly
absorb these deputationists after obtaining their option the question of

© 10 (1998) 3 SCC 218 - 1998 SCC (L&S) 801
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their inter se seniority in the Commission crops up and Regulation 9(2)
deals with the said situation. In the case of R.S. Makashi v. LM. Menon®
this Court had indicated that it is a just and wholesome principle
commonly applied to persons coming from different sources and drafted
10 serve a new service to count their pre-existing length of service for
determining their ranking in the new service cadre. The said principle
wias reilerated by this Court in K. Madhavan case!. A three-Judge Bench
judgment of this Court in the case of Wing Commander J. Kumar’ also
reiterated the aforesaid well-known principle in the service
jurisprudence, ...."”

23. 1t is clear from the ratio laid down in the above case that any rule,
regulation or executive instruction which has the effect of taking away the
service fendered by a deputationist in an equivalent cadre in the parent
department while counting his seniority in the deputed post would be
violative of Articles 14 and 16 of the Constitution. Hence, liable to be struck
down. Since the impugned memorandum in its entirety does not take away
the above right of the deputationists and by striking down the offending part
of the memorandum, as has been prayed in the writ petition, the rights of the
appellants could be preserved, we agree with the prayer of the
appellunt-petitiopers. and the offending words in the memorandum
“whichever is later” are held to be violative of Articles 14 and 16 of the
Constitution, hence, those words are quashed from the text of the impugned
memorandum. Consequently, the right of the appellant-petitioners to count
their service from the date of their regular appointment in the post of Sub-
Inspector in BSF, while computing their seniority in the cadre of Sub-
Inspector {Executive) in the Delhi Police, is restored.

24. Before concluding, we are constrained to-ebserve that the role played
by the respondents in this litigation is far from satisfactory. In our opinion,
after laying down appropriate rules governing the service conditions of its
employees, a State should only play the role of an impartial employer in the
inter se dispute between its employees. If any such dispute arises, the State
should apply the rules laid down by it fairly. Still if the matter is dragged to a
judicial forum, the State should confine its role to that of an amicus curiae by
assisting the judicial forum to arrive at a correct decision. Once a decision is
rendered by o judicial forum, thereafter the State should not further invelve
ttself in litigation. The matter thereafter should be left to the parties
concerned to agitate further, if they so desire. When a State, after the judicial
forum delivers a judgment, files review petition, appeal etc. it gives an
impression that it is espousing the cause of a particular group of employees
against another group of its own employees, unless of course there are
compelling reasons to resort to such further proceedings. In the instant case,
we feel the respondent has taken more than necessary interest -which is
uncalled for. This act of the State has only resulted in waste of time and
money of all concerned.

25. In the light of the view taken by us, the civil appeals and WP (C) No.
191 of 1999 are allowed to the extent mentioned above. WP (C) No. 4128 of
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1998 pending on the file of the Delhi High Court which has been registered
here as TC (C) No. 56 of 1999 js withdrawn to the file of this Court and the
same is dismissed. The respondent (Delhi Administration) shall pay costs in g
all the above matters.

(2000) 1 Supryme Court Cases 662

(BEFORE G.B. PATTANAIK AND M,B. SHAR, 11)

SATNAM SINGH Appellant;

STATE OF RAJASTHAN Respondent.

Criminal Appeal No. 64 of 1998 \decided on December 17, 1999

A. Penal Code, 1860 — 8. 304-A on\S. 302 — Appreciation of evidence
— Homicidal death of deceased on ng run over by a speeding truck ¢
established — FIR lodged immediately by PW 4 giving a vivid account as to
how scooter of the deceased came under\the truck belonging to appellant
accused — Fact that the truck belonge§l to the accused read with the
evidence of PW $ that he saw the accused ketting down from the truck and
running away after the accident, establishipng the fact that at the relevant
point of time appellant was driving the t§uck which dashed against the 4
scooter on which deceased was going But evidence of two other
eyewitnesses, PWs 6 and 8, found to be §nreliable — On facts, held,
prosecution failed to establish that the accusel intentionally dashed against
the scooter and crushed the deceased — Hendg conviction under S, 302 set
aside — Appellant liable to be convicted unddr S. 304-A and sentenced to
two years’ RI (Para 5)

B. Criminal Trial — Appreciation of evidejce — Though PW lodged €
FIR immediately after the occurrence but namgs of the eyewitnesses not
mentioned therein by him — Held, that would Yot by itself impeach the
credibility of the eyewitnesses — Criminal Trial —\Witnesses — Eyewitness
— Name not mentioned in FIR — Effect (Para 5)

Samamsingh v. State of Rajasthan, 1997 Cri LY 1778 (Raj). reNersed

Appeal allowed R-M/ATZ/21933/CR f

Advocales who appeared in this case :
Sushil Kr. Jain, Additional Advocale General for Rajasthan,\Sushil Kumar and U.R.
Lalit, Senior Advocates, (V.J. Francis, A. Radhakristpan, R.P. Wadhwani,
Ms Mirdula Agarwal, Mahabir Singh, A. Mishra and Ms ANali Doshi, Advocates,
with him) for the appearing parties.
The udgment of the Court was delivered by
PATTANAIK, J.— The appellant, a truck driver was\convicted under
Section 302 1PC and was sentenced to imprisonment for life by the learned
Additional Sessions Judge, Sri Ganganagar in Sessions CasefWo. 33 of 1994,
On appeal, the said conviction and sentence has been uphe{d by the High

+ From the Judgment and Crder daled 31-1-1997 of the High Court of Rajasth

. Jodhpur in DB
Crl. Appeal No, 132 of 1965
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is otherwise in consonance with the principles of law and not dehors the
same. The statute itself expressly provides that it is only after registration that
the Regisirar or an officer authorised in that behalf can take certain steps and
in the wake of such a statutory provision question of taking steps before the
registration does not and cannot arise and it is this conclusion which has
prompied the High Court to decry the validity of the circular. We also think
it fit to lend our concurrence therewith, The judgment decrying the validity
of the circular cannot possibly be faulted in any way whatsoever.

13. Mr Mohan next contended that the conclusions as recorded in para 97
of the judgment in Park View Enterprises v. State of T.N.! (AIR at p. 301)
however, cannot in any event be sustained since they tantamount (o the
issuance of a mandamus. While it is true that the direction of the nature as
contained in sub-paras 1-16 under para 97 may be with a bit of stretch can be
termed to be so but they themselves do not pose any difficulty in the malter
of their implementation. In any event, however, since, some contentions have
been raised in that regard and to avoid all future confusions we would clarify
the same by recording that the authority concerned ought to act in accordance
with the provisions of law and the same thus stands substituted for
paragraphs noted above. With that clarification, the appeals are dismissed,
with however no order as to COSIs.
Civil Appeals Nos. 5914 A-E and 4597 of 1997

14, In view of the above judgment, these appeals are also dismissed with
no order as (O COSIS.

(2001) 1 Supreme Court Cases 748

(BEFORE G.B. PATTANAIK, U.C. BANERJEE AND N. SANTOSH HEGDE, 11.)

GOVERNMENT OF ANDHRA PRADESH
AND OTHERS . Appellants;

Versus
A.P. JAISWAL AND OTHERS .. Respondents.

Civil Appeals Nos. 4799-844 of 19977, decided on December 6, 2000
A. Service Law — Seniority — States Reorganisation — Integration of
service and equation of posts — Determination of inter se semiority of
Assistant Engineers of PWD of State of A.P. coming from Andhra and
Telangana areas — Administrative Tribunal decision of 1982 in RP No.
010777 as affirmed in S.N. Murthy case 1988 Supp SCC 540 — Extent of

1 AIR 1990 Mad 251

+ From the Judgment and Order dated 14-7-1995 of the Andhra Pradesh Administrative Tribunal,
Hyderabad in RP No. 2089 of 1989, OAs Nos, 37144, 36542 of 1990, 35574 of 1991, 6393 of
1992, 7318 of 1993, R. Nos. 3413 of 1989, 5995 of 1992, 7311 of 1993, RF No. 2765 of 1989,
OA No. 6134 of 1992, RP No. 3405 of 1989, MA No. 6069 of 1992, RP No. 3478 of 1989,
DAs Nos, 7250 of 1993, 2769 of 1993, 156 of 1994, 44343 of 1991, 36865 of 1990, 43975 of
1990, 6341, 46 of 1992 and 1323 of 1994, MA No. 2189 of 1994, OA No. 1465 of 1994, MA
No. 1248 of 1994, RPs Nos. 1731, 1805 of 1989, MA No. 371 of 1995, MASR No. 1450 of
1995, MA No. 1319 of 1990, RP No. 11418 of 1989, OAs Nos. 6294, 6682 of 1992, MA No.
3058 of 1993, OAs Nos. 6400 of 1993, 3682 of 1994, 6195 of 1992, 151 of 1994, RP No. 3434
of 1989, OAs Nos, 44602-6 of 1990, 307 of 1993, OAs Nos, 308 and 306 of 1993.
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finality of — Finding given in the said case that the retrospective
regularisation of qualified Andhra Officers was valid, held, conclusive —
a What was left open therein, held, was only the question of applying the
effects of the said finding — Hence, in the instant case, a Coordinate Bench
of the Administrative Tribunal erred in reopening the question of
retrospective regularisation and taking a divergent view — Precedents —
Generally — Necessity to follow the rules of precedents, emphasised

B. Service Law — Promotion — Non-promotion/Denial of promeotion/
Supersession — Relief — Administrative Tribunal’s straight away direction
b for promoting the claimants, even it had found them to be senior to those
who had superseded them, held, erroneous — Hence, grant of consequential
benefits, held, also improper — Relief — Non-promotion — Court’s
direction for promoting the claimant — Propriety
On the formation of the new State of Andhra Pradesh, a number of
Engineers who were then holding the post of Assistant Engineers/Supervisors
¢ temporarily stood transferred to the new State. The Engineers from the Andhra
State claimed that they were regularly appointed to clear vacancies and were
therefore entitled, after regularisation, to count their seniority in the initial grade
from the date of their original appointment and consequently in the promoted
cadres also. This claim was disputed by the Engineers of the erstwhile
Hyderabad State (to be called “Telangana Engineers”) who further contended
that the post of Sub-Engineer in the erstwhile State of Hyderabad was equivalent
d to the post of Assistant Engineer of Andhra. This matter came before the
Supreme Court in K.V. Narsimha Rao v. Union of India 1981 2 SCC 706 ; 1981
SCC (L&S) 452 and the Supreme Court remanded the maiter 10 the A.P.
Administrative Tribunal for a fresh decision. In the remanded petition (RP No.
910 of 1977) the Administrative Tribunal gave a decision in 1982 holding that:
(i) those temporary Andhra Officers who by 1-11-1956 satisfied all the
e requirements of the rules regarding completion of probation should be treated
not as a stopgap and fortuitous arrangement and that the length of service in
conscquence of such appointment would count towards seniority, and (if) as to
equation of posts the decision of the Central Government did not require any
interference, but as and when the gradation list was finalised, if it was
discovered that the Telangana Officers were entitled 10 be considered for
appointment to any vacancy which had occurred before 1-11-1956, the State
f  Government should revise the retrospective regularisation orders of such Andhra
Officers so as to make room for the Telangana Officers who might have a claim
to be appointed to such vacancies on the basis of their seniority in the common
gradation list. This decision was affirmed by the Supreme Court in Government
of A.P. v. M.S.N. Murthy 1988 Supp SCC 540 : 1988 SCC (L&S) 875. Pursuant
to these decisions, the Government of A.P. issued a common gradation list of
Assistant Engineers on 22-5-1989 (and a supplemeniary list on 22-8-1992)and a
g  common gradation list of juniors/supervisors on 21-9-1992. Not satisfied with
the said gradation lists, the Telangana Officers once again approached the
Administrative Tribunal raising pleas similar to those taken in RP No. 910 of
1977. Treating that decision to be provisional, a Coordinate Bench of the
Administrative Tribunal reconsidered those questions and gave a decision to the
contrary. It also directed the Government to treat the Telangana Engineers as
h  seniors to Andhra Engineers and to give the former pro forma promotions at
various stages which were given to their Andhra counterparts and then to pay
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them all consequential monetary benefits with interest @ 10%. Allowing the
State’s appeals, the Supreme Court

Held :

In RP No. 910 of 1977, the Administrative Tribunal had specifically held
that the regularisation of the temporary services of qualified Andhra Officers
with retrospective effect was legally valid. It, however, left open the question of
fixing the seniority of Andhra Engineers vis-2-vis Telangana Engineers taking
into consideration whether Telangana Engineers had any claim to be appointed
to any vacancy prior t0 1-11-1956 based on the ranking obtained by them in the
common gradation list. In the order impugned in the present case, the
Administrative Tribunal has taken a totally divergent view as to the validity of
such retrospective regularisation, The findings of the subsequent Bench of the
Administrative Tribunal were rendered on the assumption that the finding of the
earlier Bench was only provisional, There was no room for coming to such
conclusion. The finding of the earlier Bench of the Tribunal was a conclusive
finding and what was said to be provisional in that judgment was only the
question of applying the effects of the said retrospective regularisation while
considering the allotment of seniority in the gradation list to be prepared. In
other words, such Telangana Engineers who had not acquired any right to hold
any particular post prior to 1-11-1956, will be placed below the Andhra
Engineers who got an earlier date of entry into service becausc of the
retrospective regularisation. Therefore, the subsequent Bench of the Tribunal
could not have reopened the main question of retrospective regularisation by the
impugned judgment. (Paras 22 and 23)

K.V. Narsimha Rao v. Union of India, (1981) 2 SCC 706 : 1981 SCC (L.&S) 452;

Government of A.P. v. M.5.N. Murthy, 1988 Supp SCC 540 : 1988 SCC (L&S) 875,

referred to

Consistency is the cornerstone of the administration of justice. It is
consistency which creates confidence in the system and this consistency can
never be achieved without respect to the rule of finality. With a view to achieve
consistency in judicial pronouncements, the courts have evolved the rule of
precedents, principle of stare decisis etc. These rules and principles are based on
public policy and if these are not followed by courts then there will be chaos in
the administration of justice, which is visible in plenty in the present case. The
Administrative Tribunal has erred in reopening the question of retrospective
regularisation of Andhra Engineers. (Paras 24 and 25)

Sub-Inspector Rooplal v. Lt, Governor, (2000) 1 SCC 8§44 ; 2000 SCC (L&S) 213 : (1999)

7 Scale 466, applied

Moreover, the directions given to the Government by the Administrative
Tribunal in the order impugned herein are without jurisdiction. Under the service
conditions applicable to the respondents, there is no absolute right to them for
promotion from stage to stage. They only had right to be considered for such
promotion as and when a vacancy arose. Assuming for argument’s sake that the
Tribunal in the impugned judgment was justified in holding that the respondents
were enlitled to seniority over their Andhra counterparts, even then it could not
have straight away directed their promotion and granted them ail consequential
monetary benefits, that too with interest. (Para 26)

State of Mysore v. P.N. Nanjundiah, (1969) 3 SCC 633, followed
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Therefore, it is held that the Tribunal by the impugned order grossly erred in
directing the promotions of the respondents as also the payment of consequential

g Mmonetary benefits. The Supreme Court having held the retrospective
regularisation of the Andhra Engineers as valid, the gradation lists prepared on
that basis, therefore, must be held to be valid gradation lists. (Para 26)

Appeals allowed H-M/23542/C1.

Advocates who appeared in this case :
P.P. Rao and Subodh Markandeya, Senior Advocates (Ms T. Anamika, Guntur
b Prabhakar, A.P, Jaiswal, K. Anant Reddy, M, Nagendra and M.L. Bajaj, Advocates,
In-
person) for the Respondents,
Ms Feroz Bano and Ms Chitra Markandeya, Advocates, with him, for the appearing

parties,
Chronological list of cases cited on page(s)
L. (2000) 1 SCC 644 : 2000 SCC (L&S) 213 : (1999) 7 Scale 466, Sub-
Inspector Rooplal v, Lt. Governor T6lec-d
c 2. (1969) 3 SCC 633, Stare of Mysore v. P.N. Nanjundiah 762d-e

The Judgment of the Court was delivered by

SANTOSH HEGDE, J.— The State of Andhra Pradesh was formed w.e.f,
1-11-1956 by integration of erstwhile State of Andhra and the ersiwhile State
of Hyderabad. The constitution of the new State of Andhra Pradesh with the

g merger of civil service belonging to the two erstwhile States paved way for
disputes between the civil servants of the two merging States and the present
appeals arc a group of one such continuing dispute which has not yet found a
solution. These appeals involve the claim of the Engineers belonging to the
Departments of Public Works of the two States. The dispute in particular
pertains to the retrospective regularisation of service of the Engineers

e Delonging to the former State of Andbra in the cadre of Assistant
Engineers/Supervisors etc. as also the equation of posts then existing in the
said Engineering services of the two States. Dozens of petitions filed before
the High Court and the Service Tribunal, and over half a dozen visits to this
Court did not finally conclude the pending dispute between the parties.
Consequently, the seniority/gradation list of these officers could not be

¢ finalised and the respective seniority of the officers remained nebulous. Ad
hoc promotions given on the basis of various interim arrangements added to
the heartburn of the officers. Thus, even after a lapse of over four decades,
the officers concerned are in the portals of this Court. Though in their
Judgments the Tribunals and the courts have repeatedly blamed the State and
the Central Government for the delay in finalising the seniority/gradation list,

g the fact still remains that every attempt to finalise such list, though belatedly,
could not succeed because of the intervening judicial orders. The blame for
this protracted litigation should be shared by everyone concerned equally. It
will be our endeavour in these appeals to finalise all the pending disputes
between this group of litigants once and for all,

2. For the purpose of disposal of thesc appeals, it may not be necessary
h for us to trace the history of this litigation in its entirety. Suffice it to say that
on the formation of the new State of Andhra Pradesh, a number of Engineers
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who were then holding the post of Assistant Engineers/Supervisors
temporarily stood transferred to the new State. 1t is the contention of the
Engineers from the erstwhile State of Andhra that though they were regularly a
appointed to clear vacancies, orders as to their regular appointment were
delayed by the administration due to administrative exigencies and for no
fault of theirs, hence ultimately when their services were regularised, they
were entitled to count their seniority in the initial grade from the date of their
original appointment and consequently in the promoted cadres also. While
the Engineers of the erstwhile Hyderabad State (to be called “Telangana b
Engineers™) contend that these Engineers of Andhra were never appointed
regularly, their appointments were temporary and fortuitous, hence they were
not entitled to count their seniority on the basis of their initial service ie. on
the basis of their date of initial appointment and their seniorily could be
counted only from the date from which their services were regularised by the
successor State, and also it was the contention of the Telangana Enginecers €
that the post of Sub-Enginecer in the erstwhile State of Hyderabad is
equivalent to the post of Assistant Engineer of Andhra.

3. The State of Andhra Pradesh and the Union of India took different
decisions at different stages and ultimately in the course of the litigation, the
malter came up before this Court when the aggrieved party challenged the d
order of the Tribunal dated 27-6-1980, and this Court as per its decision
dated 5-2-1981T gave the following directions: (SCC p- 709, paras 5 and 6)

“(1) The Central Government will consider the rival contention of
Andhra Officers and Telangana Area Officers as to whether the services
of the Andhra Officers were on stopgap and fortuitous arrangements,

(2) The Central Government will have to decide whether the €
regularisation of promotions of Andhra Engincers and relaxation of
Rules and retrospective regularisation was permissible.

(3) Whether the retrospective regularisation and relaxation of rules
will amount to any change in the conditions of service or will result in
denial of fair and equitable treatment to any of the officers affected
thereby.

The Central Government will reach a decision afresh after affording an
opportunity to the officers concerned i.e. officers of the erstwhile States of
Andhra and Hyderabad and submit its findings with reasons thereof to this
Court within two months from today.”

4. As directed by this Court in the abovesaid decision, the Central g
Government after hearing the officers concerned submitted 2 report (o this
Court dated 10-7-1981 and after considering the said report, this Court took
the view that the pending civil appeals could not be decided by it unless the
parties concerned were given an opportunity of placing the respective
contentions before the Administrative Tribunal and also came to the

T K.V. Narsimha Rao v. Union of India, (1981) 2 SCC 706 : 1981 SCC (L&S) 452
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conclusion that since the Tribunal while passing the impugned order, did not
have the benefit of the finding of the Central Government, it felt that it could

a be eminently just and proper to set aside the judgment of the Administrative
Tribunal dated 27-6-1986 and remand the matter (o the said Tribunal for
fresh decision and while doing so this Court specifically stated that it was not
expressing any opinion as to the correctness or otherwise of the finding
reached by the Central Government or on the merits of the case or cven on
the judgment of the Tribunal which was under appeal. It thus left to the

b Tribunal to re-examine the correctness or otherwise of all issues including
the finding given by the Central Government dated 10-7-1981. It further
directed the Tribunal to afford all opportunities to the parties concerned (o
place their respective claims and contentions on merits in the form of
additional pleadings with respect to the latest decision of the Central
Government. Thus, the ball was transferred once again to the Tribunal. On

¢ remand, the Tribunal took up for consideration the matter all over again in
RP No. 510/77 and other connected matters. In this bout of litigation, the
Tribunal framed the following guestions for its consideration:

“The main points on which there is controversy between Andhra and
Telangana Region Officers are as follows:

(A) Whether appointments of the Andhra Engineers under Rule
10{(a)()(1) of the Madras/Andhra State and Subordinate Service
Rules prior to 1-11-1956 were a stopgap and fortuitous arrangement.

(B) Whether the ‘retrospective regularisation’ of the scrvices of
the Andhra Engineers referred to in Item (A) ordered by the Andhra
Government after 1-11-1956 was valid.

P (C) Whether those of the Andhra Engineers whose services were
so regularised could be allowed to count temporary service as Junior
Engineers, Draughtsmen for the purposc of eligibility to be promoted
as Assistant Engineers as required in Rule 5 of the Special Rules for
the Madras Engineering Service and whether the claim that Rule 6 of
the Special Rules which authorised the State Government to promote
f officers who had not completed 5 years® service as Junior Engineers
could be availed of in the case of the Andhra Engineers concerned.
(D) The Telangana Officers have also questioned the final
decision of the Central Government on the question of equation of
posts.”

S. The question of regularisation of temporary Andhra Engineers

§ rransferred to the new State of Andhra Pradesh was discussed by the Tribunal
in this round of litigation with regard to all its facets as il was argued before
it and in regard to the points which arose for its consideration, the Tribunal
considered the arguments elaborately and came to the following conclusion
and issued appropriate directions:

“To sum up, our findings on the various issues discussed earlier in

h this part are as follows:
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(I) As regard the question whether the appointments of the
Andhra Officers who were appointed temporarily under Rule 10
(a)(i)(1) of the Madras/Andhra State and Subordinate Service Rules 2
were a stopgap and fortuitous arrangements, it is our opinion that the
temporary appointments made before 1-11-1956 of only those
officers who were not fully qualified for appointment by 1-11-1956
and in whose case, therefore, it would not have been possible for the
State Government without relaxation of the Rules relating to
probation and length of service to make a reference to the Public p
Service Commission before 1-11-1956 for approval of their
temporary appointments, should be treated as having been made as a
stopgap or fortuitous arrangement. We consider tha( the findings of
the Central Government in this respect should be implemented with
the modification that the services of those Andhra Officers who had
satisfactorily completed their probation and also had the required ¢
length of service in lower rank before 1-11-1956 should not be

i treated as having been made as a stopgap or fortuitous appointment

i even if the approval for the Public Service Commission had not been
obtained in their case before 1-11-1956. The commoun gradation lists
of Assistant Engineers, Executive Engineers and Superintending
Engineers should be finalised on the basis of the Central 4
Government’s finding with the modification mentioned above. If
there are any gaps in the period of temporary service before 1-11-
1956 and if on examination of such gaps it is discovered that they
were due to reasons which could show (hat the earlier period of
appointment was purely stopgap or fortuitous then such earlier
periods should be excluded from the period which could be counted e
for seniority,

(2) We consider that the retrospective regularisation by the State
Government of the services put in by the Andhra Engineers who had
been appointed temporarily under Rule 10(a)({)(1) before 1-11-1956
should be treated as provisional and should be reviewed after the
finalisation of the common gradation lists in the manner stated above
and if it is discovered that any particular Telangana Officers are
entitled, on the basis of their seniority in the common gradation lists,
to be considered for appointment (o any vacancies which had
occurred before 1-11-1956, the State Government should revise the
relrospective regularisation orders of the Andhra Officers concerned
80 as to make room for the Telangana Officers who might have any g
claim to be appointed in such vacancies.

(3) We are of the opinion that the Central Government’s finding
that for the purpose of counting the minimum necessary service in
the lower rank required for acquiring eligibility to be promoted (o the
next higher rank, only regular service in the lower rank should be
taken into consideration is quite equitable and fair, We also consider 7
that the provisions of Rule 6 of the Special Rules, which permits the
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State Government to make appointments to the posts of Assistant
Engineers of those persons who had nol satisfied the requirements of
a Rule 5 of the Special Rules is only an enabling provision and does
not make the provisions of Rule 5 redundant. Hence, it would not be
comrect o state that all those appointed as Assistant Engineers
without satisfying the requirement of Rule 5 could be treated as
having been appointed under Rule 6.
(#) We consider that in regard to the equation of posts the
b decision of the Central Government does not need any re-
examination.”

6. While coming to this conclusion, it observed that all services under

Rule 10(a)(@)(1) are not necessarily of a stopgap and fortvitous nature

although initially the appointments in some cases may have been intended to

be temporary in nature and the authorities concerned have subsequently
€  examined the nature of service during the period in which a person held the
appointment under the abovesaid Rule and have regularised such portions of
their services as is considered by them to be neither stopgap nor fortuitous. It
also held that it is quite clear that the temporary appointment of Andhra

Officers before 1-11-1956 could not have been a part of stopgap or fortuitous

arrangement because the arrangement was in most case, of a long-term nature
d and that it is clear that the length of service put in by the Andhra Officers in

any calegory in consequence of the temporary appointments before 1-11-

1956 cannot be summarily excluded for the purpose of counting the length of

continuous service put in by them in that category as being made in a purely

stopgap or fortuitous arrangement. It further held that in its opinion the

temporary appointments of all Andhra Officers who by 1-11-1956 had
€ satisfied all the requirements of the Rules regarding compulsory completion
of probation and completion of length of service in the lower rank have to be
treated as not having been made as a stopgap or fortuitous arrangement.

7. In regard to the equation of posts, it came (o the conclusion that the
said exercise is purely an administrative function and in the ordinary course,
it is not open to the court to consider whether the equation of posts made by
the Central Government is right or wrong. The area available for judicial
interference in such executive action, according to the Tribunal, was to find
oul whether the four principles agreed upon at the Chief Secretaries’
Conference have been properly taken into account or not. Apart from this
narrow area, it held that the courts have no jurisdiction to reassess the
decision arrived at by the Central Government, thus upheld the equation
9 undertaken by the Central Government.

8. It also rejected the argument of the Telangana Engineers that by
retrospective regularisation of the Andhra Officers, there has been any
violation of Articles 14 and 16 of the Constitution, and further held that the
State Government concerned was competent to issue the said regularisation

p order as per the prevailing rules. It also rejected the contention of the
Telangana Engineers that the act of regularisation of Andhra Officers was
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opposed to the States Reorganisation Act. It, however, held that as decided
by the Central Government, these Andhra Engineers were not entitled to
count the temporary service for the purpose of Rule S of the Special Rules
and such temporary period cannot be counted for seniority in the gradation
list of the Andhra and Telangana Officers. But for this limited exciusion the
Andhra Engineers were held to be entitled to count their seniority from the
date of their initial entry into service in the erstwhile State of Andhra.

9. Against the said decision of the Tribunal delivered in RP No. 910/77,
the aggrieved parties preferred special leave petitions before this Courl. In
the said petitions, this Court vide its order dated 26-10-1987% held thus:
(SCC p. 541, paras 1-3)

“l. The Andhra Pradesh Administrative Tribunal rendered a decision
in 1982 (RPs Nos. 910 of 1977 and 1051 of 1978) by a three-member
Bench in regard to employees of the State Government in the category of
Junior Engineers and Assistant Engineers. In the absence of any
challenge 1o the judgment of the Administrative Tribunal, it became final
and the State became obliged to give effect to it in due course.

2. In 1984 a Coordinate Bench of the Tribunal adopted a different
view in regard (o the same matter. A challenge has been raised against
that decision and the matter is pending in this Court. The question that
arises for consideration now is whether the decision of 1982, which
became final, should or should not be implemented. In the absence of
any impediment in the matter of implementation of the 1982 decision, we
see no reason why implementation should be delayed. After all, the
decision has become final and is binding on parties including the State
Government. No contrary direction has been given by this Court in the
other matter, which is still pending.

3. In the circumstances, we do not want to entertain the special leave
petitions and would like to reiterate that the decision of the Tribunal
rendered in 1982 be enforced only subject to any other direction that may
be given by this Court while disposing of the pending matter. The Statc
Government is directed to fully implement the order of 1982 as indicated
above within a period of six months from today. We hope and trust that
this order will be allowed to be implemented and no order may he made
by any other court to restrain the implementation of this order.”

10. Thus, we notice that the order made by the Tribunal in RP No.
910/77 came (o be approved by this Court as having become final.

11. After the orders of this Court in the above special leave petitions and
taking into consideration the directions of the Tribunal in RP No. 910/77 the
Government of Andhra Pradesh prepared a fresh provisional common
gradation list dated 3-10-1985 of the Assistant Engineers and called for
objections. It is stated that after considering the objections and receiving the
approval of the State Government, it finalised a common gradation list in the
category of Assistant Engineers and the same was issued on 22-5-1989.

i Govi. of A.P. v. M.S.N. Murthy, 1988 Supp SCC 540 : 1988 SCC (L&S) 875
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Subsequentily, as it was found that there was some mistake in regard to 11
Assistant Engineers in the abovementioned list, a supplementary list dated

a 22-8-1992 was issued. Similarly, a final common gradation list in respect of
Juniors/supervisors was also issued on 21-9-1992,

12. Having not been satisfied with the said gradation list prepared
consequent to the directions issued by the Tribunal in RP No. 910/77, as
approved by this Court, the Telangana Officers came back to the Tribunal
onc¢e again by way of a batch of petitions numbered as RP No. 2089/89 and

b connected matters seeking quashing of the impugned gradation list and
praying for consequential benefits. It is to be noted thai by the time these
petitions were preferred before the Tribunal, nearly 33 years had already
gone by and naturally most of the Engineers who were in service on 1-11-
1956 had retired by then and the object of litigation had boiled down to the
entitlement of consequential benefits only. In this batch of petitions before

¢ the Tribunal, almost similar contentions as those raised before the Tribunal in
RP No. 910/77 were again raised. Primarily, it was contended that the
retrospective regularisation of the services of Andhra Engineers was bad in
law, hence, seniority assigned to them in the impugned gradation list based
on such regularisation is unsustainable in law. They also questioned the non-
equation of Telangana Sub-Engineers with the Assistant Engineers of

d Andhra. Tt was also contended thal there was phenomenal delay in
preparation of these gradation lists. Consequently, many of their promotions
were denied to them. It was also the argument on behalf of Telangana
Engineers that as per the existing Rules of Madras Engineering Service, the
appointments of the Andhra Engineers who stood transferred to the new State
of Andhra Pradesh; not having been regularised at the time of merger, the

@ said appointments were only temporary and fortuitous, hence they could not
have been treated as permanent Engineers for which reliance was placed on
Rules 10 and 39 of the abovesaid Rules.

13. In the impugned judgment before us now, the Tribunal came to the
conclusion that the finding given by the earlier Bench in RP No. 910/77 was
only provisional, hence it proceeded to reconsider all those questions once

T again independently and came to the conclusion that the power conferred
under Rules 10 and 39 of the Madras Rules is a power coupled with a duty to
act reasonably and fairly on relevant material. It held that the said power
cannot be exercised to alter the list of approved candidates prepared by the
Public Service Commission for direct recruitment or even recruitment by
transfer by giving any earlier date of commencement of probation (o those

9 lower in the ranking list. It also held that the said power cannot be exercised
for affecting the rights of persons already on probation in the service. It
reiterated that the power conferred on the Government cannot be exercised to
give a date of commencement of probation without the existence of a
vacancy in the cadre to be filled up from that particular source of
appoiniment, namely, the various categories mentioned in Rule 2 in the ratio

A prescribed. It also came to the conclusion that without these essential
ingredients existing, the theory of power of retrospective regularisation of the
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services will sabotage the scheme of Rules and also the concept of seniority
and also violates Articles 14 and 16 of the Constitution. With the above
finding, the Tribunal by the impugned Judgment held that in view of the
prevailing circumstances, the occasion to the Government to exercise the
Jurisdiction under Article 23-A (sic Rule 23(a) did not arise, and in spite of
the same the Government did exercise the power under Rule 23 giving
retrospective regularisation of services of Andhra Engineers which is not
contemplated by any statutory provision. It held that by retrospective
regularisation, all Junior Engineers and Supervisors in the feeder category
coming only from Andhra State stood to benefit by which process the
Government had ignored the rights of Telangana Engineers and this,
according to the Tribunal, was contrary to the earlier Judgment in RP No.
910/77.

14, It levelled a serious charge on the State Government for delaying the
preparation of the common gradation list. On the above basis, it came to the
specific conclusion that the Andhra Engineers who were transferred to the
new State of Andhra Pradesh on its merger on 1-11-1956 who came in as
temporary Engineers could not have had the benefit of regularisation of their
services by the successor State since they were persons holding temporary,
ad hoc and fortuitous posts. It held that under the existing Rules, the
Governments concerned did not have the power to make such retrospective
regularisation and those regularisations, when effected, would affect the
rights of other allottees to that State and also will be in violation of Articles
14 and 16 of the Constitution. It also specifically held that the Sub-Engineers
of Telangana ought to have been equated with the Assistant Engineers of
Andhra.

15. Having found that the quashing of the lists based on the above
finding would be futile, the Tribunal by the impugned order directed to
promote the applicant/petitioner Engineers before it from a date on which the
Andhra Engineers whose regularisations were challenged before it, were so
promoted to different posts in the hierarchy of PWD. It also directed that
they should be paid all consequential monetary benefits with 10% interest on
such amount payable. It also issued different directions in the connected
matters based on its findings in the main matter.

16. Being aggrieved by the said Jjudgment of the Tribunal dated 14-7-
1985 made in RP No. 2089/89 and other connected matters, the State of
Andhra Pradesh has preferred the above-noted civil appeals by leave of this
Court.

17. We have heard Shri P.P. Rao, learned Senior Advocate for the
appellant, Shri Subodh Markandeya, learned Senior Advocate for some of
the contesting respondents, Shri K. Anant Reddy and some other
respondents-in-person. We had permitied the parties to submit written
submissions which have been filed. In the written submissions filed on behalf
of the respondents appearing in person, a statement is made that they were
not heard sufficientdy by us. We must record that this statement is factually
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incorrect. After we heard the learned counsel for the appellant, we did hear
the individual respondents-in-person to the extent we thought it necessary. It

a is only when we found that the arguments addressed were not (o the point
and there was digression, we restricted the arguments of the parties-in-
person, but gave them opportunity to file their written submissions which we
have perused.

18. Mr P.P. Rao, learned Senior Counsel appearing for the State of

Andhra Pradesh contended that the Tribunal by the impugned order has
b practically sat in review against the judgment delivered by an earlier

Coordinate Bench of the same Tribunal which he contends is without

jurisdiction inasmuch as the poiants which have been finally decided by the

Tribunal in RP No. 910/77 baving attained finalily, the same could not have

been reopened by the successor Bench. He also contended that the Tribunal

by the impugned order erred in issuing a mandamus to the State Government
¢ (o straight away grani pro forma promotions to the applicants before the

Tribunal and further direct payment of retrospective monetary benefits with

interest. He contended that courts normally do not have such power of

directing promotions.
19. He also contended that the various directions issued in other
connected matters are based on the question of retrospective regularisation
d  granted to Andhra Engineers and based on the erroneous equation of Sub-
Engineers of Telangana. Hence, if his argument in regard to these points is
correct, none of these applicants/petitioners will be entitled to any such
direction.

20. On the contrary on behalf of the respondents, it was contended that
the Tribunal in the impugned order was justified in holding that the
retrospective regularisation of the Andhra Engineers was illegal, without
authority of law and opposed to Articles 14 and 16-of the Constitution. [t was
further argued that various directions issued by this Court in the earlier cases
were ignored by the Government in preparing the gradation list and by the
ranking assigned to the Telangana Engincers in the gradation list, great
injustice is caused to them and all their promotional prospects were destroyed
and they were put to great humiliation of having to work under their juniors.
They contended that it was because ol the enormous delay caused in
preparing the gradation list that many of them could not get timely
promotions, hence had to retire without the legitimate due promotions, so the
Tribunal was justified in directing the pro forma promotions and also the
issuance of direction to pay the consequential monetary benefits.

21. In deciding the question whether the Tribunal in the impugned order
was justified in reopening the question earlier decided by the Tribunal in RP
No. 910/77, we will have to first decide the question whether the finding of
the Tribunal in RP No. 910/77 was final or not, and if so, to what extent. In
this process even at the cost of repetition, we will have to consider what
exactly the Tribunal in RP No. 910/77 decided and what is the finding of the
Tribunal in the impugned order.
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22, The Tribunal as per its earlier order in RP No. 910/77 came to the
specific conclusion that the temporary appointments of the Andhra Officers
made before 1-11-1956 could not have been a part of stopgap or fortuitous
arrangement. It also held to so treat these appointments would be
discriminatory merely because the State Government did not obtain the
approval of the Public Service Commission for these appointments prior to 1-
11-1956. Therefore, (he Tribunal in that case was of the final opinion (hat
those temporary Andhra Officers who by 1-11-1956 satisfied all the
requirements of the rules regarding completion of probation should be treated
not as a stopgap and fortuitous arrangement. The Tribunal also held that it
was satistied that it would be perfectly in accordance with the principles laid
down at the Chief Secretaries” Conference to count for seniority the
temporary services rendered by such officers. It was also the opinion that
such regularisation was in no way contrary to the States Reorganisation Act
and that such regularisation was necessary in the interest of equity and
Justice. In regard to the question of equation of posts involved, it held that the
decision of the Ceniral Government did not require any interference, but to a
limited extent, the said Tribunal held that as and when the gradation list was
finalised, if it was discovered (hat the Telangana Officers were entitled to be
considered for appointment {0 any vacancy which had occurred before 1-11-
1956, the State Government should revise the relrospective regularisation
orders of such Andhra Officers so as to make room for the Telangana
Officers who may have a claim to be appointed (o such vacancies on the
basis of their seniority in the common gradation list. In our opinion, by this
finding the earlier Bench of the Tribunal specifically held that the
regularisation of the temporary services of qualified Andhra Officers with
retrospective effect was legally valid. It, however, left open the question of
fixing the seniority of Andhra Engincers vis-a-vis Telangana Engineers
taking into consideration the fact whether Telangana Engineers had any
claim to be appointed to any vacancy prior to 1-11-1956 based on the
ranking obtained by them in the common gradation list.

23. The Tribunal by the impugned order took a totally divergent view as
to the validity of such retrospective regularisation. It held that the power
under Rules 10, 23(a) and 30 of the Madras Rules which governed the
situation at the relevant point of time did not provide for retrospective
regularisation. It held that these Rules which confer power are coupled with
duty to act reasonably. Based on the above conclusion, this Bench of the
Tribunal held:

“Without these essential ingredients existing, the theory of power of
retrospective regularisation of services will sabotage the scheme of the
Rules and also concept of seniority and also violating Articles 14 and 16
of the Constitution.” It also held the Government guilty of delay in
preparation of gradation list. These findings of the subsequent Bench of
the Tribunal in the impugned judgment were rendered proceeding on a
basis that the earlier finding of the Tribunal was only provisional, We
have already noticed that there is no room for coming to such conclusion
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and that the finding of the earlier Bench of the Tribunal was a conclusive

finding and what was said to be provisional in that judgment was only

the question of applying the effects of the said retrospective
regularisation while considering the allotment of seniority in the
gradation list to be prepared. In other words, with reference to such

Telangana Engineers who had not acquired any right to hold any

particular post prior to 1-11-1956, they will be placed below the Andhra

Engineers who got an earlier date of enlry into service because of the

retrospective reguiarisation. Therefore, in our opinion, the subseqguent

Bench of the Tribunal could not have reopened the main question of

retrospective regularisation by the impugned judgment.

24. Consistency is the cornerstone of the administration of justice. It is
consistency which creates confidence in the system and this consisiency can
never be achieved without respect to the rule of finality. It is with a view (o
achieve consistency in Judicial pronouncements, the courts have evolved the
rule of precedents, principle of stare decisis efc. These rules and principles
are based on public policy and if these are not followed by courts then there
will be chaos in the administration of justice, which we see in plenty in this
case. This Court in the case of Sub-Inspector Rooplal v. Lt. Governor! held
thus: (SCC p. 654, para 12)

AL the outset, we must express our serious dissatisfaction in regard
to the manner in which a Coordinate Bench of the Tribunal has
overruled, in effect, an earlier judgment of another Coordinate Bench of
the same Tribunal. This is opposed to all principles of judicial discipline.
If at all, (he subsequent Bench of the Tribunal was of the opinion that the
carlier view taken by the Coordinate Bench of the same Tribunal was
incorrect, it ought to have referred the matter to a larger Bench so that
the difference of opinion between the two Coordinate Benches on the
same point could have been avoided, It is not as if the latter Bench was
unaware of the judgment of the earlier Bench but knowingly it proceeded
to disagree with the said Jjudgment against all known rules of precedents.
Precedents which enunciate rules of law from the foundation of
administration of justice under our system. This is a fundamental
principle which every presiding officer of a judicial forum ought o
know, for consistency in interpretation of law alone can lead to public
confidence in our judicial system. This Court has laid down time and
again precedent law must be followed by all concerned; deviation from
the same should be only on a procedure known to law. A subordinate
court is bound by the enunciation of law made by the superior courts. A
Coordinate Bench of a court cannot pronounce judgment contrary to
declaration of law made by another Bench. It can only refer it to a larger
Bench if it disagrees with the earlier pronouncement.”

1 (2000) 1 SCC 644 : 2000 SCC (L&S) 213 : (1999) 7 Scale 466
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25. Applying the above principle to the facts of the case in hand, in our
opinion, the Tribunal in the impugned judgment has erred in reopening the
question of retrospective regularisation of Andhra Engineers.

26. The Tribunal, in this case, after holding retrospective regularisation
of Andhra Engineers t0 be erronecus committed another error in proceeding
to grant relief 1o the respondents without quashing the gradation list. In this
regard, it held in view of the fact that the respondents had already retired, no
purpose will be served by quashing the list, therefore, it directed the
Government (0 (real the Telangana Engineers as seniors to the Andhra
Engineers of the same cadre and issued a further direction to give these
Telangana Engineers pro forma promotions at various stages which were
given (o their Andhra counterparts and then to pay all consequential
monetary benefits with interest @ 10%. These directions, in our opinion, are
without jurisdiction. Under the service conditions applicable to the
respondents, there is no absolute right to them for promotion from stage to
stage. They only has right to be considered for such promotion as and when a
vacancy arose. Assuming for argument’s sake that the Tribunal in the
impugned judgment was justified in holding that the respondents were
entided to seniority over their Andhra counterparts, even then it could not
have straight away directed their promotion and granted them all
consequential monetary benefits, that too with interest. This Court has held in
a number of cases that the courts cannot issue a mandamus to promote. In the
case of State of Mysore v. P.N. Nanjundiah? this Court held as follows: (SCC
Headnote)

“As to the issuance of mandamus by the High Court, the High Court
ought not to issue writs directing the State Government to promote the
aggrieved officers with retrospective effect. The correct procedure for the
High Court was (o issue a writ (0 the State Government compelling it Lo
perform its duty and to consider whether having regard to his seniority
and fitness the Lst respondent should have been promoied on the relevant
date and s0 what consequential benefits should be allowed to him.”

This decision has been consistently followed by this Court in a catena of
other cases. We arc sorry to note that the Tribunal did not apply these
principles in the instant case. Therefore, we arc of the opinion that the
Tribunal by the impugned order grossly errcd in directing the promotions of
the respondents as also the payment of consequential monetary benefits, We,
having held the retrospective regularisation of the Andhra Engineers as valid,
the gradation lists prcpared on that basis, therefore, must be held to be valid
gradation lists. The impugned order of the Tribunal holding otherwise, has to
be set aside. In view of this finding of ours, the consequential relief granted
to the applicants in the main batch of petitions has to be quashed, and it is
ordered accordingly.

27. The Tribunal has also issued some specific directions in favour of the
applicants in OA No. 37144 of 1990 and other connected matters considered

2 (1969) 3 SCC 633
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by it in the impugned judgment. These directions are also issued consequent
to its finding in the main issue, namely, the retrospective regularisation of

a Andhra Engineers. If the said retrospective regularisation is valid, as held by
us, then the applicants in the above connected cases also will not be entitled
to any such directions as have been issued in the impugned orders. Therefore,
the directions issued in these cases also will have to be set aside so far as they
are dependent on the question of retrospective regularisation of the Andhra
Engineers concerned.

b 28. Accordingly, these appeals are allowed, the judgment and orders
impugned in thesc appeals are set aside and the applications/petitions from
which these appeals arise are dismissed. No orders as to costs.

END OF THE VOLUME




